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MICHAELMAS  TERM,  4  WILL.  IV. 


REGULiE  GENERALES— HiL.  Term,  4  W.  IV.  (a).        ig34. 


XT  is  ordered,  That,  from  and  after  the  first  day  of 
Easter  Term  next  inclusive,  the  following  Rules  shall  be 
in  force  in  the  Courts  of  King's  Bench,  Common  Pleas, 
and  Exchequer  of  Pleas,  and  Courts  of  Error  in  the  Ex- 
chequer Chamber. 

I.  No  demurrer,  nor  any  pleading  subsequent  to  the  Demurrer  to  be 
declaration,  shall  in  any  case  be  filed  with  any  officer  of  fifed.*'*  '  "** 
the  Court,  but  the  same  shall  always  be  delivered  between 
the  parties. 

S.  In  the  margin  of  every  demurrer,  before  it  is  signed  Points  to  be 

stated  before 

^  N    XV  o    «  ..        «         1  1  .      demurrer  sign- 

er) On  account  of  the  great      easily  referred  to,  and  sooner  in  ^d. 

importance  of  the  Rules  of  Hi-  the  possession  of  our  readers,  than 

lary  Term,  we  hare  placed  them  if  they  were  inserted  in  their  or- 

at  the  commencement  of  this  to-  der  of  date. 

lume,  as  tbey  will  there  be  more 

VOL.  II.  B  EX. 
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1834.  by  counsel,  Bovfte  matter  of  law  intended  to  be  argued 
shall  be  stated,  and  if  any  demurrer  shall  be  delivered 
without  such  statement,  or  with  a  iVivolous  statement,  it  may 
be  set  aside  as  irregular  by  the  Court  or  a  Judge,  and  leave 
may  be  given  to  sign  judgment  as  for  want  of  a  plea. 
Other  poinu  not  Provided,  that  the  party  demurring  may,  at  the  time  of 
argued.  the  argument,  insist  upon  any  further  matters  of  law,  of 

which  notice  shall  have  been  given  to  the  Court  in  the 
usual  way. 

No  rule  to  join        3.  No  rule  for  joinder  in  demurrer  shall  be  required, 

in  demurrer*         i<.i  a.       ^  •  i  j'-i^j 

but  the  party  demurnng  may  demand  a  jomder  m  de- 
murrer, and  the  opposite  party  shall  be  bound  within  four 
days  after  such  demand  to  (deliver  the  same;  otherwise 
judgment. 

Joinder  in  de-         4.  To  a  joinder  in  demurrer  no  signature  of  a  serjeant 

murrer  need  not  ,  i    i     n  i_  r         n  i  • 

be  signed.  or  Other  counsei  shall  be  necessary,  nor  any  fee  allowed  iii 

respect  thereof. 

Making  up  is-         5.  The  issue  or  demurrer  book  shall  on  all  occasions  be 
rer.  made  up  by  the  suitor,  his  attorney  or  agent,  as  the  case 

may  be,  and  not  as  heretofore  by  any  officer  of  the  Court. 

Setting  down  6.  No  motion  or  rule  for  a  concilium  shall  be  required  ; 

special  case  and    «     .    i  ii  ii  *   i  j  *   i 

demurrer.  hut  demurrers,  as  well  as  all  special  cases,  and  special  ver- 

dicts, shall  be  set  down  for  argument,  at  the  request  of 
either  party,  with  the  clerk  of  the  rules  in  the  King's 
Bench  and  Exchequer,  and  a  secondary  in  the  Common 
Pleas,  upon  payment  of  a  fee  of  one  shilling ;  and  notice 
thereof  shall  be  given  forthwith  by  such  party  to  the  op- 
posite party. 

Delivery  of  pa-  7.  Four  clear  days  before  the  day  appointed  for  argu- 
ment, the  plaintiff  shall  deliver  copies  of  the  demurrer 
book,  special  case,  or  special  verdict,  to  the  Lord  Chief 
Justice  of  the  King's  Bench  or  Common  Pleas,  or  Lord 
Chief  Baron,  as  the  case  may  be,  and  the  senior  Judge  of 
the  Court  in  which  the  action  is  brought;  and  the  defen- 
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dant  shall  deliver  copies  to  the  other  two  Judges  of  the  Court  1B34. 
next  in  seniority ;  and  in  default  thereof  by  either  partyi 
the  other  party  may  on  the  day  following  deliver  such  co- 
pies as  ouglit  to  have  been  so  delivered  by  the  party 
making  default :  and  the  party  making  default  shall  not  be 
heard  until  he  shall  have  paid  for  such  copies,  or  depo- 
sited with  the  clerk  of  the  rules  in  the  King's  Bench  and 
Kxchequer,  or  the  secondary  in  the  Common  Pleas,  as  the 
case  may  be,  a  sufficient  sum  to  pay  for  such  copies. 

8.  Where  a  defendant  shall  plead  a  plea  of  judgment  Judgment  reco- 
recovered  in  another  Court,  he  shall  in  the  margin  of  such  ^^  of7"«ig- 
plea  state  the  date  of  such  judgment,  and,  if  such  judg-  ^Tmimb^T'oi^' 
roent  shall  be  in  a  Court  of  record,  the  number  of  the  roll  roll  must  be 
on  which  such  proceedings  are  entered,  if  any;  and  in  margin. 
default  of  his  so  doing,  the  plaintiff  shall  be  at  liberty  to 

sign  judgment  as  for  want  of  a  plea;  and  in  case  the  same 
be  falsely  stated  by  the  defendant,  the  plaintiff,  on  pro- 
ducing a  certificate  from  the  proper  officer  or  person  hav- 
ing the  custody  of  the  records  or  proceedings  of  the 
Court  where  such  judgment  is  alleged  to  have  been  reco- 
vered, that  there  is  no  such  record  or  entry  of  a  judgment 
as  therein  stated,  shall  be  at  liberty  to  sign  judgment  as 
for  want  of  a  plea,  by  leave  of  the  Court  or  a  Judge. 

9.  No  writ  of  error  shall  be  a  supersedeas  of  execution  Error.— vfnto( 
until  service  of  the  notice  of  the  allowance  thereof,  con-  s,^ea8"tiii°se*r- 
taining  a  statement  of  some  particular  around  of  error  in-  ^*^f  ^'**^  P®'"'* 

^  r  D  to  be  argued. 

tended  to  be  argued. 

Provided,  that  if  the  error  stated  in  such  notice  shall  Execution  if 

aUT'i  xI_/-^         1.  ¥J  point  frivolous. 

appear  to  be  frivolous,  the  Court  or  a  Judge^  upon  sum-  ^ 
mons,  may  order  execution  to  issue. 

10.  No  rule  to  certify  or  transcribe  the  record  shall  be  Noruietocer- 
necessary;  but  the  plaintiff  in  error  shall,  within  twenty  scribe. 
days  after  the  allowance  of  the  writ   of  error,   get  the 
transcript  prepared  and  examined  with  the  clerk  of  the 

b2 
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errors  of  the  Court  in  which  the  Judgment  is  given,  and 
pay  the  transcript  money  to  him;  in  default' whereof  tlie 
defendant  in  error^  his  executors  or  administrators^  shall 
be  at  liberty  to  sign  judgment  of  non  pro.^.  The  clerk  of 
the  errors  shall^  after  payment  of  the  transcript  money, 
deliver  the  writ  of  error  when  returnable,  with  the  tran- 
script annexed,  to  the  clerk  of  the  errors  of  the  Court  of 
Error. 


Diminution,  as- 
signment of  er- 
ror*, sd.  fa. 
quare  ezecut. 
non. 


Delivery  of  pro- 
ceedings in  er- 
ror. 


No  sd.  fac.  ad 
audiendom  er- 
rores. 


Joinder  in  error 
within  twenty 
days. 


Where  twenty 
days  expire  after 

12th  August. 


11.  No  rule  to  allege  diminution,  nor  rule  to  assign 
errors,  nor  scire  facias  quare  executionem  non,  shall  be 
necessary,  in  order  to  compel  an  assignment  of  errors;  but, 
within  eight  days  after  the  writ  of  error,  with  the  tran- 
script annexed,  shall  have  been  delivered  to  the  clerk  of 
the  errors  of  the  Court  of  Error,  or  to  the  signer  of  the 
writs  in  the  King*8  Bench  in  cases  of  error  to  that  Court, 
or  within  twenty  days  after  the  allowance  of  the  writ  of 
error  in  cases  of  error  coram  nobis,  or  coram  vobis,  the 
plaintiff  in  error  shall  assign  errors;  and  in  failure  to  as- 
sign errors,  the  defendant  in  error,  his  executors  or  admin- 
istrators, shall  be  entitled  to  sign  judgment  of  non  pros. 

12*  The  assignment  of  errors  and  subsequent  pleadings 
thereon  shall  be  delivered  to  the  attorney  of  the  opposite 
party,  and  not  filed  with  any  officer  of  the  Court. 

13.  No  scire  facias  adaudiendum  errores  shall  be  neces- 
sary (unless  in  case  of  a  change  of  parties),  but  the  ))lain* 
tiff*  in  error  may  demand  a  joinder  in  error,  or  plead  to  the 
assignment  of  errors;  and  the  defendant  in  error,  his 
executors  or  administrators,  shall  be  bound  within  twenty 
days  after  such  demand  to  deliver  a  joinder  or  plea,  or  to 
demur,  otherwise  the  judgment  shall  be  reversed. 

Provided,  that  if  in  any  case  the  time  allowed  as  herein- 
before mentioned  for  getting  the  transcript  prepared  and 
examined  for  assigning  errors,  or  for  delivering  a  joinder 
in  error,  or  plea,  or  demurrer,  shall  not  have  expired  be- 
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fore  the  tenth  day  of  August  in  any  year,  the  party  enti-         ^^•^• 
tied  to  such  time  shall  have  the  like  time  for  the  same 
purpose,  after  the  twenty-fourlt  day  of  October,  without 
reckoning  any  of  the  days  before  the  twelfth  of  August. 

Provided  also,  that  in  all  cases  such  time  may  be  ex-  Further  time 

A       1    J  i_  1    J      »  J  ni*y  he  allowed. 

tended  by  a  Judge  s  order. 

Provided  also,  that,  in  all  cases  of  writs  of  error  to  re-  ^ot  to  apply  to 
verse  fines  and  common  recoveries,  a  scire  facias  to  the  ^^^  *"  ^""* 
terre-tenant:>  shall  issue  as  heretofore. 

14.  When  issue  in  law  is  joined,  either  party  may  set  Setting  down 
down  the  case  for  argument  with  the  clerk  of  the  errors  of  ^cnt. ' 
the  Court  oF  Error,  or  the  clerk  of  the  rules  in  the  King's 
Bench,  as  the  case  may  require,  and  forthwith  give  notice 

in  writing  thereof  to  the  other  party,  and  proceed  to  ar- 
gument in  like  manner  as  on  a  demurrer,  without  any  rule 
or  motion  for  a  concilium. 

15.  Four  clear  days  before  the  day  appointed   for  ar-  Delivery  of  er- 
gument,  the  plaintiff  in  error  shall  deliver  copies  of  the 
judgment  of  the  Court  below,  and  of  the  assignment  of 

errors,  and  of  the  pleadings  thereon,  to  the  Judges  of  the 
King's  Bench,  on  writs  of  error  from  the  Common  Pleas 
or  Exchequer,  and  to  the  Judges  of  the  Common  Pleas 
on  writs  of  error  from  the  King's  Bench;  and  the  defen- 
dant in  error  shall  deliver  copies  thereof  to  the  other 
Judges  of  the  Court  of  Exchequer  Chajidier,  before  whom 
the  case  is  to  be  heard;  and  in  default  by  either  party,  the 
other  party  may  deliver  such  books  as  ought  to  have  been 
delivered  by  the  party  making  default;  and  the  party  mak- 
ing default  shall  not  be  heard  until  he  hhall  have  paid  for 
such  copies,  or  deposited  with  the  clerk  of  the  errors,  or 
the  clerk  of  the  rules  in  the  King's  Bench,  as  the  case  may 
be,  a  sufficient  sum  to  pay  for  such  copies. 

16.  No  entry  on  record  of  the  proceedings  in  error  shall  Proceedingi  in 

.  ,  ,  ^  error  need  not 

be  necessary  before  settmg  down  the  case  for  argument;  be  entered  be- 
fore argument. 
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Nuticc  of  taxa- 
tion. 


Repassing  rC' 
cord. 


but,  after  judgment  shall  have  been  given  in  the  Court  of 
Error  in  the  Exchequer  Chamber,  either  party  shall  be  at 
liberty  to  enter  the  proceedings  in  error  on  the  judgment 
roll  remaining  in  the  Court  below,  on  a  certificate  of  a 
clerk  of  the  errors  of  the  Exchequer  Chamber  of  the  judg- 
ment given,  for  which  a  fee  of  3s,  4td.y  and  no  more,  shall 
be  charged. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  in  any 
case  where  the  defendant  has  not  appeared  in  person,  or 
by  his  attorney  or  guardian,  notwithstanding  the  general 
rule  of  Trinity  Term,  1  Will.  4,  s.l2. 

18.  It  shall  not  be  necessary  to  repass  any  Nisi  Prius 
record  which  shall  have  been  once  passed,  and  upon  which 
the  fees  of  passing  shall  have  been  paid;  and  if  it  shall  be 
necessary  to  amend  the  day  of  the  teste  and  return  of  the 
distringas  or  habeas  corpora,  or  of  the  clause  of  Nisi  Prius, 
the  same  may  be  done  by  the  order  of  a  Judge,  obtained 
on  an  application  ex  parte. 


Writs  of  trial.         19.  Writs  of  trial  shall  be  sealed  only,  and  not  signed. 


Proof  of  docu- 
ments. 


20.  Either  party,  after  plea  pleaded  and  a  reasonable 
time  before  trial,  may  give  notice  to  the  other,  either  in 
town  or  country,  in  tlie  form  hereto  annexed,  marked  A., 
or  to  the  like  effect,  of  his  intention  to  adduce  in  evidence 
certain  written  or  printed  documents ;  and  unless  the  ad- 
verse party  shall  consent  by  indorsement  on  such  notice, 
within  forty-eight  hours,  to  make  the  admission  specified^ 
the  party  requiring  such  admission  may  call  on  the  party 
required,  by  summons,  to  shew  cause  before  a  Judge  why 
he  should  not  consent  to  such  admission;  or,  in  case  of 
refusal,  be  subject  to  pay  the  costs  of  proof.  And  unless 
the  party  required  shall  expressly  consent  to  make  such 
admission,  the  Judge  shall,  if  he  think  the  application  rea- 
sonable, make  an  order,  that  the  costs  of  proving  any  do- 


RBGULiE   0£N£RALES9 


FORM  OF  NOTICE  REFERRED  TO. 

A. 


In  the  K.  B. 
C.  P. 

or  Exchequer 


>  A.B.r.C.D. 
J 


Take  notice,  that  the  fP^^^^^^    \  in  this 

I  defendant-' 


cause 


proposes   to  adduce  in  evidence  the  several  documents 
hereunder  specified,  and  that  the  same  may  be  inspected 


or  agent,   at 


by  the  /defendant,|  j^.   ^^^ 

Ipkintiff,     J  ^ 

on  ',  between  the  hours  of ;  and  that 

/defendant  1 
the  i  •jUfnfjg^    J    ^iU  he  required  to  admit  that  such  of 

the  said  documents  as  are  specified  to  be  originals  were 
respectively  written,  signed,  or  executed,  as  they  purport 
respectively  to  have  been ;  that  such  as  are  specified  as 
copies  are  true  copies ;  and  such  documents  as  are  stated 
to  have  been  served,  sent,  or  delivered,  were  so  served, 
sent,  or  delivered  respectively ;  saving  all  just  exceptions 
to  the  admissibility  of  all  such  documents  as  evidence  in 
this  cause.    Dated,  &c. 

G.  H.,  Attorney  for  fP^}^^^^-    \ 

Idefendant.J 

To  E.  F.,  Attorney  or  Agent  for  f defendant.! 

Iplaintifi.    J 

[Here  describe  the  documents^   the  manner  of  doing 
which  may  be  as  follows .-] — 
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Hilary  Term,  4  Will.  4. 

Recital  of  stat.        Whereas  it  is  provided  by  the  stat.  3  &  4  Will.  4,  c.  42, 
c.  42, 8.  i.  '       ^'  ^9  ^hft^  ^^6  Judges  of  the  superior  Courts  of  Cotntnon 

Law  at  Westminster,  or  any  eight  or  more  of  them,  of 
whom  the  Chiefs  of  each  of  the  said  Courts  should  be  three, 
should  and  mighty  by  any  rule  or  order  to  be  from  time 
to  time  by  them  made,  in  term  or  vacation,  at  any  time 
within  five  years  from  the  time  when  the  said  act  should 
take  effect,  make  such  alterations  in  the  mode  of  pleading 
in  the  said  Courts,  and  in  the  mode  of  entering  and  tran- 
scribing pleadings,  judgments,   and  other  proceedings  in 
actions  at  law,  and  such  regulations  as  to  the  payment  of 
costs,  and  otherwise,   for  carrying  into  effect   the  said 
alterations,  as  to  them  might  seem  expedient;  which  rules, 
orders,  and  regulations  were  to  be  laid  before  both  Houses 
of  Parliament  as  therein  mentioned,  and  were  not  to  have 
effect  until  six  weeks  after  the  same  should  have  been  so 
laid  before  both  Houses  of  Parliament,  but  after  that  time 
should  be  binding  and  obligatory  on  the  said  Courts,  and 
all  other  Courts  of  common  law,  and  be  of  the  like  force 
and  effect  as  if  the  provisions  contained  therein  had  been 
expressly  enacted  by  Parliament; 

Provided,  that  no  such  rule  or  order  should  have  the 
effect  of  depriving  any  person  of  the  power  of  pleading 
the  general  issue,  and  of  giving  the  special  matter  in  evi- 
dence, in  any  case  wherein  he  then  was  or  thereafter 
should  be  entitled  so  to  do,  by  virtue  of  any  dct  of  Pitr- 
liament  then  or  thereafter  to  be  in  force  : — 

It  is  therefore  ordered,  That,  from  and  after  the  first 
day  of  Easter  Term  next  inclusive,  unless  Parliament  shall 
in  the  meantime  otherwise  enact,  the  following  Rules  and 
Regulations,  made  pursuant  to  the  sstid  statute,  shall  be 
in  force. 
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1834. 
FIRST  GENERAL  RULES  AND  REGULATIONS.  ^'     ^''"*' 

J.  Every  pleading,  as  well  as  the  declaration,  shall  be  All  pleadings 
in  titled  of  the  day  of  the  month  and  year  when  the  same  ude/of^tbe 
was  pleaded,  and  shall  bear  no  other  time  or  date,  and  ^"J  '"f  y^*^ 

'  ^  ^  '  when  pleaded, 

every  declaration  and  other  pleading  shall  also  be  entered  and  to  be  so  en- 

on  the  record  made  up  for  trial  and  on  the  judgment-roll^ 

under  the  date  of  the  day  of  the  month  and  year  when  the 

same  respectively  took  place,  and  without  reference  to 

any  other  time  or  date,  unless  otherwise  specially  ordered 

by  the  Court  or  a  Judge. 

2.    No  entry  of  continuances  by  way  of  imparlance^  No  continu- 
curia  advisari  vult,  vicecomes  non  misit  breve,  or  other*  ^^^^ '°  ***  *"" 
wise,  shall  be  made,  upon  any  record  or  roll  whatever^  or 
in  the  pleadings,  except  the  jurata  ponitur  in  respectu^ 
which  is  to  be  retained. 

Provided,  that  such  regulation  shall  not  alter  or  affect   Not  to  affect 
any  existing  rules  of  practice  as  to  the  times  of  proceeding  proceeding, 
in  the  cause. 

Provided  also,  that  in  all  cases  in  which  a  plea  puis  Pka,  pnia  du- 
darrein  continuance  is  now  by  law  pleadable  in  Banc,  or  ancc.*^**"°**' 
at  Nisi  Prius,  the  same  defence  may  be  pleaded,  with  an 
allegation  that  the  matter  arose  after  the  last  pleading,  or 
the  issuing  of  the  jury  process,  as  the  case  may  be. 

Provided  also,  that  no  such  plea  shall  be  allowed,  unless  Affidavit  to  ve- 
accompanied  by  an  affidavit  that  the  matter  thereof  arose  "  ^' 
within  eight  days  next  before  the  pleading  of  such  pleas, 
or  unless  the  Court  or  a  Judge  shall  otherwise  order. 

3.  All  judgments,  whether  interlocutory  or  final,  shall  Judgment  to  be 

be  entered  of  record  of  the  day  of  the  month  and  year,  ^°y  ^i^^  g)g„. 

whether  in  term  or  vacation,  when  signed,  and  shall  not  ^^* 
have  relation  to  any  other  day. 

Provided,  that  it  shall  be  competent  for  the  Court  or  a  Nmw  pro  tmw. 

Judge  to  order  a  judgment  to  be  entered  nunc  pro  tunc. 
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1834.  4.  No  entry  shall  be  made  on  record  of  any  warrants  of 

Wa^^^IiT^at.   attorney  to  sue  or  defend. 

torney  not  to  be 

5.  And  whereas^  by  the  mode  of  pleading  hereinafter 
prescribed,  the  several  disputed  facts  material  to  the  merits 
of  the  case  will,  before  the  trials  be  brought  to  the  notice 
of  the  respective  parties  more  distinctly  than  heretofore ; 
and,  by  the  said  act  of  the  3rd  &  4th  Will.  4,  c.  *2,  s.  23, 
the  powers  of  amendment  at  the  trials  in  cases  of  variance 
in  particulars  not  material  to  the  merits  of  the  case,  are 
greatly  enlarged: 

Several  oonntt        Several  counts  shall  not  be  allowed,  unless  a  distinct 

!£oi^  °        subject-matter  of  complaint  is  intended  to  be  established 

in  respect  of  each ;  nor  shall  several  pleas,  or  avowries, 
or  cognizances  be  allowed,  unless  a  distinct  ground  of  an- 
swer or  defence  is  intended  to  be  established  in  respect  of 
each. 

loatmoee  In  de-  Therefore,  counts  founded  on  one  and  the  same  princi- 
pal matter  of  complaint,  but  varied  in  statement,  descrip- 
tion, or  circumstances  only,  are  not  to  be  allowed. 

Contract  with  Ex.  gr.  Counts  founded  upon  the  same  contract,  de- 
scribed in  one  as  a  contract  without  a  condition,  and  in 
another  as  a  contract  with  a  condition,  are  not  to  be  al- 
lowed ;  for  they  are  founded  on  the  same  subject-matter 
of  complaint,  and  are  only  variations  in  the  statement  of 
one  and  the  same  contract. 

Non-deiiTeryof       So,  counts  for  not  giving,  or  delivering,  or  accepting  a 
"*  P*^       bill  of  exchange  in  payment,  according  to  the  contract  of 
sale,  for  goods  sold  and  delivered,  and  for  the  price  of  the 
same  goods  to  be  paid  in  money,  are  not  to  be  allowed. 

Not  accepting         So,  Counts  for  not  accepting  and  paying  for  goods  sold, 

gooda.  ftod  for  the  price  of  the  same  goods,  as  goods  bargained 

and  sold,  are  not  to  be  allowed. 

BUla  and  notes.       But  counts  upon  a  bill  of  exchange  or  promissory  note, 

and  for  the  consideration  of  the  bill  or  note  in  goods, 
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money,  or  otherwise,  are  to  be  considered  as  founded  on 
distinct  subject-matters  of  complaint ;  for  the  debt  and  the 
security  are  different  contracts ;  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not  Poiictet. 
to  be  allowed. 

But,  a  count  upon  a  policy  of  insurance,  and  a  count  Premium, 
for  money  had  and  received,  to  recover  back  the  premium 
upon  a  contract  implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be  Cbarter-p«rtiet. 
allowed. 

But,  a  count  for  freight  upon  a  charter-party,  and  for  Freight 
freight  pro  rata  itineris,  upon  a  contract  implied  by  law, 
are  to  be  allowed. 

Counts  upon  a  demise,  and  for  use  and  occupation  Demiie,  and ute 
of  the  same  land  for  the  same  time,  are  not  to  be  al-  *"  occupation. 
lowed. 

In  actions  of  tort  for  misfeasance,  several  counts,  for  the  Misfeasance, 
same  injury,  varying  the  description  of  it,  are  not  to  be 
allowed. 

In    the   like  actions   for   nonfeasance,   several  counts.  Nonfeasance, 
founded  on  varied  statements  of  the  same  duty,  are  not  to 
be  allowed. 

Several  counts  in  trespass,  for  acts  committed  at  the  Trespass, 
same  time  and  place,  are  not  to  be  allowed. 

Where  several  debts  are  alleged  in  indebitatus  assump-  Indebitatus  a«- 

,         *         .  PI  />       sumpsit. 

Pit  to  be  due  m  respect  ot  several  matters,  ex.  gr.,  for 
wages,  work,  and  labour  as  a  hired  servant,  work  and  la- 
bour generally,  goods  sold  and  delivered,  goods  bargained 
and  sold,  money  lent,  money  paid,  money  had  and  receiv- 
ed, and  the  hke,  the  statement  of  each  debt  is  to  be  con- 
sidered as  amounting  to  a  several  count  within  the  mean- 
ing of  the  rule  which  forbids  the  use  of  several  counts, 
though  one  promise  to  pay  only  is  alleged  in  consideration 
of  all  the  debts. 
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Account  stated. 


Several  breach- 


es. 


InaCanoes  of 
pleas  and 
avowries,  &c. 


Payment. 


Accord  and  sa- 
tis&ction — Re- 
lease. 

Liability  of 
third  party. 


Agreement  to 
forbear  in  con- 
sideration of  II- 
abiUty  of  third 
party. 


Lib.  ten., 
easement,  right 
of  way,  right  of 
common,  com- 
mon of  turbary, 
and  estovers. 


Provided,  that  a  count  for  money  due  on  an  account 
stated  may  be  joined  with  any  other  count  for  a  money 
demandi  though  it  may  not  be  intended  to  establish  a  dis- 
tinct subject-matter  of  complaint  in  respect  of  each  of 
such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not 
to  be  considered  as  precluding  the  plaintiff  from  alleging 
more  breaches  than  one  of  the  same  contract  in  the  same 
count. 

Ex,  gr. — Pleas,  avowries,  and  cognizances,  founded  on 
one  and  the  same  principal  matter,  but  varied  in  states 
ment,  description,  or  circumstances  only,  (and  pleas  in  bar, 
in  replevin,  are  within  the  rule),  are  not  to  be  allowed. 

Pleas  of  solvit  ad  diem,  and  of  solvit  post  diem,  are  both 
pleas  of  payment,  varied  in  the  circumstance  of  time  only, 
and  are  not  to  be  allowed. 

But  pleas  of  payment,  and  of  accord  and  satisfaction, 
or  of  release,  are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  ^.  B,, 
in  discharge  of  the  plaintiff's  demand,  and  of  an  agreement 
to  accept  the  security  of  C.  Z>.  for  the  like  purpose,  are 
also  distinct,  and  to  be  allowed. 

But,  pleas  of  an  agreement  to  accept  the  security  of  a 
third  person,  in  discharge  of  the  plaintiff's  demand,  and 
of  the  same  agreement,  describing  it  to  be  an  agreement 
to  forbear  for  a  time,  in  consideration  of  the  same  security, 
are  not  distinct ;  for  they  are  only  variations  in  the  state- 
ment of  one  and  the  same  agreement,  whether  more  or 
less  extensive,  in  consideration  of  the  same  security,  and 
not  to  be  allowed. 

In  trespass  quare  clausum  fregit,  pleas  of  soil  and  free- 
hold of  the  defendant  in  the  locus  in  quo,  and  of  the  defen- 
dant's right  to  an  easement  there — pleas  of  right  of  way, 
of  common  of  pasture,  of  common  of  turbary,  and  of  com- 
mon of  estovers,  are  distinct,  and  are  to  be  allowed. 
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But,  pleas  of  right  of  common  at  all  times  of  the  year,         1^34, 
and  of  such  right  at  particular  times,  or  in  a  qualified  Right  of  com- 
manner,  are  not  to  be  allowed.  ^^^* 

So,  pleas  of  a  right  of  way  over  the  locus  in  quo,  vary-  Right  of  way. 
ing  the  termini  or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for  da-  DistreMforrem, 
mage  feasant,  are  to  be  allowed.  fewant**^ 

But,  avowries  for  distress  for  rent,  varying  the  amount  DittrenfiMrrent 

of  rent  reserved,  or  the  times  at  which  the  rent  is  payable, 
are  not  to  be  allowed. 

The  examples,  in  this  and  other  places  specified,  are  The  cases  above 

1         n   ^1  !•      j.«  /•  1.1        mentioned  as  in- 

given  as  some  instances  only  ot  the  application  ot  the  stances  only, 
rules  to  which  they  relate;  but  the  principles  contained  in 
the  rules  are  not  to  be  considered  as  restricted  by  the 
examples  specified. 

6.  Where  more  than  one  count,  plea,  avowry,  or  cogni-   Departure  from 
zance  shall  have  been  used  in  apparent  violation  of  the  Stenildvant^ 
preceding  rules,  the  opposite  party  shall  be  at  Hberty  to  ^^ 
apply  to  a  Judge,  suggesting  that  two  or  more  of  the 
counts,  pleas,  avowries,  or  cognizances  are  founded  on  the 
same  subject-matter  of  complaint,  or  ground  of  answer  or 
defence,  for  an  order  that  all  the  counts,  pleas,  avowries, 
or  cognizances,  introduced    in   violation  of  the  rule,    be 
struck  out  at  the  cost  of  the  party  pleading;  whereupon 
the  Judge  shall  order  accordingly,  unless  he  shall  be  satis- 
fied, upon  cause  shewn,  that  some  distinct  subject-matter 
of  complaint  is  bon&  fide  intended  to  be  established  in  re- 
spect of  each  of  such  counts,  or  some  distinct  ground  of 
answer  or  defence  in  respect  of  each  of  such  pleas,  avow- 
ries, or  cognizances,  in  which  case  he  shall  indorse  upon 
the  summons,  or  state  in  his  order,  as  the  case  may  be, 
that  he  is  so  satisfied;  and  shall  also  specify  the  counts, 
pleas,  avowries,  or  cognizances  mentioned  in  such  applica- 
tion, which  shall  be  allowed. 
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Cottt  of  counts 
and  pleat. 


Special  venue. 


Local  descrip- 
tion. 


7.  Upon  the  trial,  where  there  is  more  than  one  count, 
plea,  avowry,  or  cognizance  upon  the  record,  and  the 
party  pleading  fails  to  establish  a  distinct  subject-matter 
of  complaint  in  respect  of  each  count,  or  some  distinct 
ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry,  or  cognizance,  a  verdict  and  judgment  shall  pass 
against  him  upon  each  count,  plea,  avowry,  or  cognizance, 
which  he  shall  have  so  failed  to  establish ;  and  he  shall  be 
liable  to  the  other  party  for  all  the  costs  occasioned  by  such 
count,  plea,  avowry,  or  cognizance,  including  those  of  the 
evidence  as  well  as  those  of  the  pleadings :  and  further, 
in  all  cases  in  which  an  application  to  a  Judge  has  been 
made  under  the  preceding  rule,  and  any  count,  plea,  avow- 
ry, or  cognizance,  allowed  as  aforesaid,  upon  the  ground 
that  some  distinct  subject-matter  of  complaint  was  bon& 
fide  intended  to  be  established  at  the  trial  in  respect  of 
each  count  so  allowed,  or  some  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry,  or  cognizance 
so  allowed,  if  the  Court  or  Judge  before  whom  the  trial 
is  had  shall  be  of  opinion  that  no  such  distinct  subject- 
matter  of  complaint  was  bon&  fide  intended  to  be  estab- 
lished in  respect  of  each  count  so  allowed,  or  no  such 
distinct  ground  of  answer  or  defence  in  respect  of  each 
plea,  avowry,  or  cognizance  so  allowed,  and  shall  so  certify 
before  final  judgment,  such  party  so  pleading  shall  not 
recover  any  costs  upon  the  issue  or  issues  upon  which  he 
succeeds,  arising  out  of  any  count,  plea^  avowry,  or  cog- 
nizance with  respect  to  which  the  Judge  shall  so  certify. 

8.  The  name  of  a  county  shall  in  all  cases  be  stated  in 
the  margin  of  a  declaration,  and  shall  be  taken  to  be  the 
venue  intended  by  the  plaintiff,  and  no  venue  shall  be 
stated  in  the  body  of  the  declaration,  or  in  any  subsequent 
pleading. 

Provided,  that,  in  cases  where  local  description  is  now 
required,  such  local  description  sliall  be  given. 
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9.  In  a  plea  or  subsequent  pleading,  intended  to  be         1834. 
pleaded  in  bar  of  the  whole  action  generally,  it  shall  not  ^        ' 

^  .  Commencemeot 

be  necessary  to  use  any  allegation  of  actionem  non,  or  to  and  condudon 
the  like  effect,  or  any  prayer  of  judgment ;  nor  shall  it  be 
necessary  in  any  replication,  or  subsequent  pleading  in- 
tended to  be  pleaded  in  maintenance  of  the  whole  action, 
to  use  any  allegation  of  '*  precludi  non/'  or  to  the  like  ef- 
fect, or  any  prayer  of  judgment;  and  all  pleas,  replications, 
and  subsequent  pleadings,  pleaded  without  such  formal 
parts  as  aforesaid,  shall  be  taken,  unless  otherwise  ex- 
pressed, as  pleaded  respectively  in  bar  of  the  whole  ac- 
tion«  or  in  maintenance  of  the  whole  action;  provided, 
that  nothing  herein  contained  shall  extend  to  cases  where 
an  estoppel  is  pleaded. 

10.  No  formal  defence  shall  be  required  in  a  plea,  and  Commencement 
it  shall  commence  as  follows: — "  The  said  defendant,  by 


-,  his  attorney,  [or,  in  person,  &c.],  says  that 


1 1 .  It  shall  not  be  necessary  to  state  in  a  second  or  Second  plea, 
other  plea  or  avowry,  that  it  is  pleaded  by  leave  of  the 

Court,  or  according  to  the  form  of  the  statute,  or  to  that 
effect. 

12.  No  protestation  shall   hereafter  be  made  in  any  protesution. 
pleading;  but  either  party  shall  be  entitled  to  the  same 
advantage  in  that  or  other  actions,  as  if  a  protestation  had 

been  made. 

13.  All  special  traverses,  or  traverses  with  an  induce-  Traverses, 
ment  of  affirmative  matter,  shall  conclude  to  the  country. 

Provided,  that  this  regulation  shall  not  preclude  the  Opposite  party 
opposite  party  from  pleading  over  to  the  inducement  when  ™*^  ^  ** 

the  traverse  is  immaterial. 

< 

14.  The  form  of  a  demurrer  shall  be  as  follows : — **  The  Form  of  de- 
said  defendant,  by ,  his  attorney,  [or,  in  person, 

&c.,  or  plaintiff],  says  that  the  declaration  [or  plea,  &c.] 
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Joinder  in  de- 
murrer. 


Entry  of  pro- 
ceedings on  re- 
cord. 


Charge  for 
issue. 


Payment  of 
money  into 
Court 


is  not- sufficient  in  law/'  shewing  the  special  causes  of  de- 
murrer,  if  any. 

The  form  of  a  joinder  in  demurrer  shall  be  as  follows: — 
''  The  said  plaintiff  [or  defendant]  says  that  the  declara- 
tion [or  plea,  &c.]  is  sufficient  in  law." 

15.  The  entry  of  proceedings  on  the  record  for  trial,  or 
on  the  judgment-roll^  (according  to  the  nature  of  the  case), 
shall  be  taken  to  be^  and  shall  be  in  fact,  the  first  entry 
of  the  proceedings  in  the  cause,  or  of  any  part  thereof, 
upon  record ;  and  no  fees  shall  be  payable  in  respect  of  any 
prior  entry  made,  or  supposed  to  be  made,  on  any  roll  or 
record  whatever. 

16.  No  fees  shall  be  charged  in  respect  of  more  than 
one  issue  by  any  of  the  officers  of  the  Court,  or  of  any 
Judge  at  the  Assizes,  or  of  any  other  officer,  in  any  action 
of  assumpsit,  or  in  any  action  of  debt  on  simple  Contract, 
or  in  any  action  on  the  case. 

17.  When  money  is  paid  into  Court,   such   payment 

shall  be  pleaded  in  all  cases,  and,  as  near  as  may  be,  in 

the  following  form,  mutatis  mutandis: — 

"  a  D.^     The day  of 

ats. 
A. 


Its.     > 

r.  B) 


The  defendant,  by 


his  attorney,  [or. 


in  person,  &c.],  says  that  the  plaintiff  ought  not  further  to 
maintain  his  action,  because  the  defendant  now  brings  into 
Court  the  sum  of  £  ,  ready  to  be  paid  to  the  plain- 

tiff; and  the  defendant  further  says,  that  the  plaintiff  has 
not  sustained  damages  [or,  in  actions  of  debt,  that  he  is 
not  indebted  to  the  plaintiff]  to  a  greater  amount  than  the 
said  sum,  &c.,  in  respect  of  the  cause  of  action  in  the  de- 
claration mentioned,  and  this  he  is  ready  to  verify;  where- 
fore he  prays  judgment  if  the  plaintiff  ought  further  to 
maintain  his  action.*' 


No  order  to  pay       Jg,  No  rule  or  Judge's  order  to  pay  money  into  CourX 
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shall  be  necessary,  except  under  the  3  &  4  Will.  4,  c.  43,  1834. 

s.  21 ;  but  the  money  shall  be  paid  to  the  proper  officer  of      "^    "^"^ 

-     _,  '^      ^  money  into 

each  Court,  who  shall  give  a  receipt  for  the  amount  in  the  Court  except  in 
margin  of  the  plea;  and  the  said  sum  shall  be  paid  out  to  ^    '"  ^^^ 
the  plaintiff  on  demand. 

19.  The  plaintiff)  after  the  delivery  of  a  plea  of  pay-  Proceeding  by 
ment  of  money  into  Court,  shall  be  at  liberty  to  reply  to  Ja^ment'or' 
the  same,  by  accepting  the  sum  so  paid  into  Court  in  full  "®"*y  ^"*® 
satisfactioniind  discharge  of  the  cause  of  action  in  respect 

of  which  it  has  been  paid  in ;  and,  he  shall  be  at  liberty  in 
that  case  to  tax  his  costs  of  suit,  and  in  case  of  non-pay- 
ment thereof  within  forty-eight  hours,  to  sign  judgment 
for  his  costs  of  suit  so  taxed;  or  the  plaintiff  may  reply, 
"  that  he  has  sustained  damages  [or,  that  the  defendant 
is  indebted  to  him,  as  the  case  may  be]  to  a  greater 
amount  than  the  said  sum;'*  and,  in  the  event  of  an  issue 
thereon  being  found  for  the  defendant,  the  defendant  shall 
be  entitled  to  judgment  and  his  costs  of  suit. 

20.  In  all  cases  under  the  3  &  4  Will.  4,  c.  42,  s.  10,  Commence- 
in  which,  after  a  plea  in  abatement  of  the  nonjoinder  of  "araiion  after 
another  person,  the  plaintiff  shall,  without  having  pro-  P*5«  of  non- 
ceeded   to  trial  on  an  issue  thereon,  commence  another 

action  against  the  defendant  or  defendants  in  the  action 
in  which  such  plea  in  abatement  shall  have  been  pleaded, 
and  the  person  or  persons  named  in  such  plea  in  abate- 
ment as  joint  contractors,  the  commencement  of  the  de- 
claration shall  be  in  the  following  form : — 

"  [Venue.'] — A.  B,,  by  E,  F.,  his  attorney,  [or,  in  his 
own  proper  person,  ^c],  complains  of  C.  D.  and  G.  //., 
who  have  been  summoned  to  answer  the  said  A.  B,,  and 
which  said  C.  X>.  has  heretofore  pleaded  in  abatement  the 
nonjoinder  of  the  said  G.  //.,  &c."  [T/ie  same  form  to  be 
used  mutatis  mutandis  in  cases  of  arrest  or  detainer.] 

21.  In  all  actions  by  and  against  assignees  of  a  bankrupt  Character  of 

c2 
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assignees,  &c., 
to  be  taken  as 
admitted)  unless 
specially  de- 
nied. 


or  insolvent,  or  executors  or  administrators,  or  persons 
authorized  by  act  of  Parliament  to  sue  or  be  sued  as  nomi- 
nal parties,  the  character  in  which  the  plaintiff  or  defen- 
dant is  stated  on  the  record  to  sue  or  be  sued,  shall  not 
in  any  case  he  considered  as  in  issue,  unless  specially 
denied. 


PLEADINGS  IN  PARTICULAR  ACTIONS. 


ElD^t  of  non 
assaropsit. 


Ifutancet: 
Warranty. 


Policy. 


Carriers  and 
bailees. 

Agents, 


Goods,  sold. 


Money  had. 


I. — Assumpsit. 

1.  In  all  actions  of  assumpsit,  except  on  bills  of  ex- 
change and  promissory  notes,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  in  fact  of  the  express  con- 
tract or  promise  alleged,  or  of  the  matters  of  fact  from 
which  the  contract  or  promise  alleged  may  be  implied  by 
law. 

Ex.gr. — In  an  action  on  a  warranty,  the  plea  will  operate 
as  a  denial  of  the  fact  of  the  warranty  having  been  given 
upon  the  alleged  consideration,  but  not  of  the  breach; 
and,  in  an  action  on  a  policy  of  insurance,  of  the  subscrip- 
tion to  the  alleged  policy  by  the  defendant,  but  not  of  the 
interest,  of  the  commencement  of  the  risk,  of  the  loss,  or 
of  the  alleged  compliance  with  warranties. 

In  actions  against  carriers  and  other  bailees,  for  not 
delivering  or  not  keeping  goods  safe,  or  not  returning 
them  on  request,  and  in  actions  against  agents  for  not 
accounting,  the  plea  will  operate  as  a  denial  of  any  ex- 
press contract  to  the  effect  alleged  in  the  declaration,  and 
of  such  bailment  or  employment  as  would  raise  a  promise 
in  law  to  the  effect  alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a 
denial  of  the  sale  and  delivery  in  point  of  fact;  in  the  like 
action  for  money  had  and  received,  it  will  operate  as  a 
denial  both  of  the  receipt  of  the  money  and  the  existence 
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of  those  facts  which  make  such  receipt  by  the  defendant  1834. 

a  receipt  to  the  use  of  the  plaintiff. 

2.  In  all  actions  upon  bills  of  exchange  and  promissory    Biiu  aod  notes, 
notes,  the  plea  of  non  assumpsit  shall  be  inadmissible.    In   iuJ^°^ 
such  actions,  therefore,  a  plea  in  denial  must  traverse 

some  matter  of  fact :  ex.  gr.  the  drawing,  or  making,  or 
indorsing,  or  accepting,  or  presenting,  or  notice  of  dis- 
honour of  the  bill  or  note. 

3.  In  every  species  of  assumpsit,  all  m  itters  in  confes-  In  every  acdoa 
sion  and  avoidance,  including  not  only  those  by  way  of  ^tterTincon- 
discharge,  but  those  which  shew  the  transaction  to  be    f*"?^***"** 

®   '  avoidance  to  be 

either  void  or  voidable  in  point  of  law,  on  the  ground  of  pleaded  ipe- 
fraud  or  otherwise,  shall  be  specially  pleaded ;  ex.  gr.^ 
infancy,  coverture,  release,  payment,  performance,  illega- 
lity of  consideration  either  by  statute  or  common  law, 
drawing,  indorsing,  accepting,  &c.,  bills  or  notes  by  way 
of  accommodation,  set-off*,  mutual  credit,  unseaworthiness, 
mbrepresentation,  concealment,  deviation,  and  various 
other  defences,  must  be  pleaded. 

4*  In  actions  on  policies  of  assurance  the  interest  of  the  sutement  of 
assured  may  be  averred  thus : — ^*  That  A.,  B.,  C,  and  D.,  tured. 
or  some  or  one  of  them,  were  or  was   interested,"  &c. 
And  it  may  also  be  averred,  '*  that  the  insurance  was  made 
for  the  use  and  benefit,  and  on  the  account,  of  the  person 
or  persons  so  interested." 


II. — In  Covenant  and  Debt. 

1.  In  debt  on  specialty  or  covenant,  the  plea  of  non  est  Non  e«i  factum, 
factum  shall  operate  as  a  denial  of  the  execution  of  the 

deed  in  point  of  fact  only,  and  all  other  defences  shall  be 
specially  pleaded,  including  matters  whicli  make  the  deed 
absolutely  void,  as  well  as  those  which  make  it  voidable. 

2.  The  plea  of  "nil  debet"  shall  not  be  allowed  in  any  nu  debet. 
action. 
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1834.  3.  In  actions  of  debt  on  simple  contract,  other  than  on 

-       , .  bills  of  exchan£re  and  promissory  notes,  the  defendant  may 

General  issue  in  o  r  ^  '  ^ 

debt  plead  that  "  he  never  was  indebted  in  manner  and  form  as 

in  the  declaration  alleged/'  and  such  plea  shall  have  the 
same  operation  as  the  plea  of  non  assumpsit  in  indebitatus 

Matters  in  con-   assumpsit;   and  all  matters  in  confession  and  avoidance 

avoidance  to  be  shall  be  pleaded  specially  as  above  directed  in  actions  of 

gSg!'  •^'      assumpsit. 

Pleas  in  other         4.  In  Other  actions  of  debt,  in  which  the  plea  of  nil 

debet  has  been  hitherto  allowed,  including  those  on  bills 
of  exchange  and  promissory  notes,  the  defendant  shall 
deny  specifically  some  particular  matter  of  fact  alleged 
in  the  declaration,  or  plead  specially  in  confession  and 
avoidance. 


Non  detlnet. 


Eflieet  of  not 
gttflty. 


Other  pleat. 


Itutaneet: 
Nuisance. 


III. — Detinue. 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the 
detention  of  the  goods  by  the  defendant,  but  not  of  the 
plaintiff's  property  therein ;  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea. 

IV. — In  Case. 

1.  In  actions  on  the  case,  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant,  and 
not  of  the  facts  stated  in  the  inducement,  and  no  other 
defence  than  such  denial  shall  be  admissible  under  that 
plea :  all  other  pleas  in  denial  shall  take  issue  on  some 
particular  matter  of  fact  alleged  in  the  declaration. 

Ex.  gr.  In  an  action  on  the  case  for  a  nuisance  to  the 
occupation  of  a  house  by  carrying  on  an  offensive  trade, 
the  plea  of  not  guilty  will  operate  as  a  denial  only  that  the 
defendant  carried  on  the  alleged  trade  in  such  a  way  as 
to  be  a  nuisance  to  the  occupation  of  the  house,  and  will 
not  operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 


HILARY  TERM,  4  WILL.  IV.  28 


Right  of  way. 


In  an  action  on  the  caae,  for  obstructing  a  right  of  way,         ida4. 
such  piea  will  operate  as  a  denial  of  the  obstruction  only, 
and  not  of  the  plaintiflTs  right  of  way ;  and  in  an  action 
for  converting  the  plaintiff's  goods,  the  conversion  only,  Trover, 
and  not  the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  office,  slander, 
profession,  or  trade,  the  plea  of  not  guilty  will  operate  to 
the  same  extent  precisely  as  at  present  in  denial  of  speak- 
ing the  words,  of  speaking  them  maliciously,  and  in  the 
sense  imputed,,  and  with  reference  to  the  plaintiff's  office, 
profession,  or  trade,  but  it  will  not  operate  as  a  denial  of 
the  fact  of  the  plaintiff  holding  the  office  or  being  of  the 
profession  or  trade  alleged. 

In  actions  for  an  escape,  it  will  operate  as  a  denial  of  Escape, 
the  neglect  or  default  of  the  sheriff  or  his  officers,  but  not 
of  the  debt,  judgment,  or  preliminary  proceedings. 

In  this  form  of  action  against  a  carrier,  the  plea  of  not  Camen. 
guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant  as  a  car- 
rier for  hire,  or  of  the  purpose  for  which  they  were  re- 
ceived. 

2.   All  matters  in  confession  and  avoidance  shall  be  Matters  in  cod- 

f.i  .11  .  ..  m  .,  fession  and 

pleaded  specially,  as  m  actions  of  assumpsit.  avoidance  to  be 

pleaded  spe- 
cially. 

V. — In  Trespass, 

1.  In  actions  of  trespass  quare  clausum  fregit,  the  close  Abuttals  in  de- 
or  place  in  which,  &c.,  must  be  designated,  in  the  decla-  ^^'^  ^"* 
ration,  by  name  or  abuttals,  or  other  description;  in  failure 
whereof  the  defendant  may  demur  specially. 

2.  In  actions  of  trespass  quare  clausum  fregit,  the  plea  Effect  of  not 
of  not  guilty  shall  operate  as  a  denial  that  the  defendant  p^  qu.  d.  fr. 
committed  the  trespass  alleged  in  the   place  mentioned, 

but  not  as  a  denial  of  the  plaintiff's  possession,  or  right  of 
possession  of  that  place,  which,  if  intended  to  be  denied, 
must  be  traversed  specially. 


1^4 
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Id  treipast  de 
bon.  up. 


Right  of  way. 


Common  of 
pasturt. 


SimUir  picaf. 


Commenct- 
ment  of  the 
nilei. 


S.  In  actions  of  trespass  de  bonis  asportatis,  the  plea  of 
not  guilty  shall  operate  as  a  denial  of  the  defendant  having 
committed  the  trespass  alleged  by  taking  or  damaging 
the  goods  mentioned^  but  not  of  the  plaintiflTs  property 
therein. 

4.  Where,  in  an  action  of  trespass  quare  clausum  fregit> 
the  defendant  pleads  a  right  of  way  with  carriages  and 
cattle  and  on  foot  in  the  same  plea,  and  issue  is  taken 
thereon,  the  plea  shall  be  taken  distributively;  and  if  a 
right  of  way  with  cattle,  or  on  foot  only,  shall  be  found  by 
the  jury^  a  verdict  shall  pass  for  the  defendant  in  respect 
of  such  of  the  trespasses  proved  as  shall  be  justified  by 
the  right  of  way  so  found ;  and  for  the  plaintiff  in  respect 
of  such  of  the  trespasses  as  shall  not  be  so  justified. 

5.  And  where,  in  an  action  of  trespass  quare  clausum 
fregit^  the  defendant  pleads  a  right  of  common  of  pasture 
for  divers  kinds  of  cattle^  ex.  gr.  horses,  sheep,  oxen, 
and  cows,  and  issue  is  taken  thereon,  if  a  right  of  com- 
mon for  some  particular  kind  of  commonable  cattle  only  be 
found  by  the  jury,  a  verdict  shall  pass  for  the  defendant  in 
respect  of  such  of  the  trespasses  proved  as  shall  be  jus- 
tified by  the  right  of  common  so  found ;  and  for  the  plain- 
tiff in  respect  of  the  trespasses  which  shall  not  be  so  jus- 
tified. 

6.  And  in  all  actions  in  which  such  right  of  way  or  com- 
mon as  aforesaid,  or  other  similar  right,  is  so  pleaded  that 
the  allegations  as  to  the  extent  of  the  right  are  capable 
of  being  construed  distributively,  they  shall  be  taken  dis- 
tributively. 

Provided  nevertheless,  that  nothing  contained  in  the 
5th,  6th,  or  7th  of  the  above-mentioned  General  Rules 
and  Regulations,  or  in  any  of  the  above-mentioned  Rules 
or  Regulations  relating  to  pleading  in  particular  actions, 
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shall  apply  to  any  case  in  which  the  declaration  shall  bear         1^^- 
date  before  the  first  day  of  Easter  Term  next. 


Issues^  Judgments^  and  other  Proceedings  in  Actions  com- 
menced by  Process  under  2  Will.  4,  c.  39,  shall  be  in 
the  several  Forms  in  the  Schedule  hereunto  annexed, 
or  to  the  like  effect,  mutatis  mutandis:  Provided,  that, 
in  case  of  noncompliance,  the  Court  or  a  Judge  may 
give  leave  to  amend. 


No.  I. 

Farm  of  an  Issue  in  the  King's  Bench^  Common  Pleas , 

or  Exchequer. 

In  the  King's  Bench ;  or^ 
In  the  Common  Pleas ;  or^ 
In  the  Exchequer. 

The  \daie  of  declaration]  day  of ,  in  the 

year  of  our  Lord  18 — . 

[Venue.] — A.  -B.,  by  E.  -F.,  his  attorney,  [or,  in  his  own 
proper  person^  or,  by  E.  F.,  who  is  admitted  by  the  Court 
here  to  prosecute  for  the  said  A.  B.,  who  is  an  infant 
within  the  age  of  twenty-one  years,  as  the  next  friend  of  the 
said  A.  JB.,  as  the  case  may  be],  complains  of  C.  X>.,  who 
has  been  summoned  to  answer  the  said  A.  JB.,  [or,  arrested 
or  detained  in  custody]  by  virtue  [or,  served  with  a  copy, 
as  the  case  may  be]  of  a  writ  issued  on  [date  of  first  writ] 

the day  of ,  in  the  year  of  our  Lord  18 — ,  out 

of  the  Court  of  our  Lord  the  King,  before  the  King  him- 
self at  Westminster,  [or,  out  of  the  Court  of  our  Lord 
the  King,  before  his  Justices  at  Westminster,  or,  out  of 
the  Court  of  our  Lord  the  King,  before  the  Barons  of  his 
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1834.  Exchequer  at  Westminster^  as  the  case  may  &e];  For 
that 

[Copy  the  declaration  from  these  words  to  the  end,  and 
the  plea  and  subsequent  pleadings  to  the  joinder  of  issue  J] 

Thereupon  the  Sheriff  is  commanded  that  he  cause  to 

come  here,  on    the  day  of  -,  twelve  &c.,  by 

whom  &c.>  and  who  neither  &c«,  to  recognise  &c«i  be- 
cause as  well  &c. 


No.  2, 

Form  of  Nisi  Prius  Record  in  the  King's  Bench,  Common 

Pleas,  or  Exchequer. 

[The  pladta  are  to  be  omitted. — Copy  the  issue  to  the 
end  of  the  award  of  the  venire,  and  proceed  as  follows :] 

Afterwards,  on  the  [teste  of  distringas  or  habeas  copora"] 

day  of  ;  in  the  year ,  the  Jury  between  the 

parties  aforesaid  is  respited  here  until  the  [return  day  of 

distringas  or  habeas  corpora]  day  of ,  unless 

shall  first  come  on  the  [frst  day  of  sittings  or  commission 

day  of  assizes']  day  of ,  at  — ,  according  to  the 

form  of  the  statute  in  such  case  made  and  provided  for  de- 
fault of  the  Jurors,  because  none  of  them  did  appear. 
Therefore  let  the  Sheriff  have  the  bodies  of  the  said  Jurors 
accordingly. 

[The  postea  is  to  be  in  the  usual  form.] 


No.  3. 
Form  of  Judgment  for  the  Plaintiff  in  Assumpsit. 

[Copy  the  issue  to  the  end  of  the  award  of  the  venire,  and 
proceed  as  follows:] 

Afterwards,  the  Jury  between  the  parties  is  respited 
until  the  [return  of  distringas  or  habeas  corpora]  day 
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of ,  utiless shall  first  come  on  the  [(day  of        1834. 

sittings  or  Nisi  Prius]  day  of ,  at  ,  accord*^ 

ing  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided for  default  of  the  Jurors,  because  none  of  them  did 
appear. 

Afterwards,  on  the  [day  of  signing  final  judgment']  day 
of  — ^-^  come  the  parties  aforesaid,  by  their  respective 

attornies  aforesaid,  [or  as  the  case  may  be"] ;  and , 

before  whom  the  said  issue  was  tried,  hath  sent  hither  his 
record  had  before  him,  in  these  words: 

[Copy  posteaJ] 

Therefore,  it  is  considered  that  the  said  A.  B,  do  re- 
cover, against  the  said  C  Z>.,  his  said  damages,  costs,  and 
charges,  by  the  Jurors  aforesaid,  in  form  aforesaid,  assess- 
ed;  and  also  £ for  his  costs  and  charges,  by  the 

Court  here  adjudged  of  increase  to  the  said  A,  B.,  with 
his  assent;  which  said  damages,  costs,  and  charges  in  the 
whole  amount  to£  ■ ,  and  the  said  C.  D.  in  mercy,  &c. 


No.  4. 

Form  of  the  Issue  when  it  is  directed  to  be  tried  by  the 

Sheriff. 

[After  the  joinder  of  issue  proceed  as  follows:] 
And  forasmuch  as  the  sum  sought  to  be  recovered  in 
this  suit,  and  indorsed  on  the  said  writ  of  summons,  does 
not  exceed  ^/.,  hereupon  on  the  [teste  of  writ  of  trial]  day 
of  — — ,  in  the  year  ■  ■  ,  pursuant  'to  the  statute  in 
that  case  made  ^nd  provided,  the  Sheriff  [or,  the  Judge 

of ,  being  a  Court  of  Record  for  the  recovery  of 

debt  in  the  said  county,  as  the  ease  may  be,]  is  commanded 
that  he  summon  twelve  &c.,  who  neither  &c.,  who  shall 
be  sworn  truly  to  try  the  issue  above  joined  between  the 
parties  aforesaidt  and  that  he  proceed  to  try  such  issue  ac- 
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1834.  cordingly;  and  when  the  same  shall  have  been  tried^  that 
he  make  known  to  the  Court  here  what  shall  have  been 
done  by  virtue  of  the  writ  of  our  Lord  the  King  to  him 
in  that  behalf  directed,  with  the  finding  of  the  Jury  there- 
on indorsed,  on  the day  of ,  &c. 


No.  5. 

Form  of  Writ  of  Trial. 

William  the  Fourth,  by  &c.,  to  the  SherifTof  our  County 

of ,  [or,  to^the  Judge  of ,  being  a  Court  of 

Record  for  the  Recovery  of  Debt,  in  our  County  of 

,  as  the  case  may  be.^ 

Whereas  A.  -B.,  in  our  Court  before  us  at  Westminster, 
[or,  in  our  Court  before  our  Justices  at  Westminster,  or, 
in  our  Court  before  the  Barons  of  our  Exchequer  at  West- 
minster, as  the  case  may  be'],  on  the  {(late  of  first  writ  of 
summonsl  day  of last,  impleaded  C  D.  in  an  ac- 
tion on  promises  [or  as  the[case  may  be] ;  for  that  where- 
as one,  &c.,  [here  recite  the  declaration  as  in  a  writ  of  in- 
quiry]; and  thereupon  he  brought  suit.  And  whereas  the 

defendant,  on  the day  of last,  by ,  his 

attorney,  [or  as  the  case  may  be],  came  into  our  said  Court 
and  said,  [here  recite  the  pleas  and  pleadings  to  the  join- 
der  of  issue],  and  the  plaintiff  did  the  like.  And  whereas 
the  sum  sought  to  be  recovered  in  the  said  action,  and  in- 
dorsed on  the  writ  of  summons  therein,  does  not  exceed 
SOL;  and  it  is  fitting  that  the]issue  above  joined  should  be 

tried  before  you  the  said  Sheriff  of ,[or,  Judge,  as 

the  case  may  be]:  We  therefore,  pursuant  to  the  statute 
in  such  case  made  and  provided,  command  you  that  you  do 
summon  twelve  free  and  lawful  men  of  your  county,  duly 
qualified  according  to  law,  who  are  in  nowise  akin  to  the 
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plaintiff  or  to  the  defendant^  who  shall  be  sworn  truly  to  1334. 
try  the  said  issue  joined  between  the  parties  aforesaid,  and 
that  you  proceed  to  try  such  issue  accordingly;  and  when 
the  same  shall  haTe  been  tried  in  manner  aforesaid,  we 
command  you  that  you  make  known  to  us  at  Westminster, 
[or,  to  our  Justices  at  Westminster,  or,  to  the  Barons  of 
our  said  Exchequer,  as  the  case  may  be,"]  what  shall  have 
been  done  by  virtue  of  this  writ,  with  the  finding  of  the 

Jury  hereon  indorsed,  on  the day  of next. 

Witness  ,  at  Westminster,  the  day  of 

,  in  the year  of  our  reign. 


No.  6. 
Form  of  Indorsement  thereon  of  the  Verdict. 
Afterwards,  on  the  [day  of  trial]  day  of ,  in  the 


year ,  before  me.  Sheriff  of  the  county  of , 

[or.  Judge  of  the  Court  of ],  came  as  well  the  with- 
in-named plaintiff  as  the  within-named  defendant,  by  their 
respective  attornies  within  named,  [or  as  the  case  may 
be] ;  and  the  jurors  of  the  jury  by  me  duly  summoned,  as 
within  commanded,  also  came^  and,  being  duly  sworn  to 
try  the  said  issue  within  mentioned  on  their  oath,  said, 
that  . 


No.  7. 


Form  of  Indorsement  thereon,  in  case  a  Nonsuit  takes 

place. 

[After  the  words  **  duly  sworn  to  try  the  issue  within 
mentioned"  proceed  as  follows:'] 
And  were  ready  to  give  their  verdict  in  that  behalf;  but 
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Bxeh.  Chamber,  fieri  factos  issued  out  of  his  Majesty's  Court  of  King's 
\^,^^^J^^    Bench^  tested  the  last  day  of  Michaelmas  Term  preced- 
Garland      ing,  returnable  on  Monday  next  after  eight  days  of  St 
Carlisle.      Hilary  then  next,  and  directed  to  the  sheriff  of  Dorset^ 
commanding  him,  that^  of  the  goods  and  chattels  of  the 
said  George  Valentine  Leonard^  he  should  cause  to  be  le- 
vied,' as  well  a  certain  debt  of  604/.,  which  Joshua  Payne 
had  recovered  against  him  in  the  Court  of  King^s  Bench, 
as  also  sixty-five  shillings  for  his  damages,  as  well  by  rea- 
son of  the  detaining  of  that  debt  as  for  his  costs  and 
charges;  which  said  writ  was  indorsed  to  levy  306/.  \s.  Gcf., 
besides  sheriff 's  fees,  poundage,  officers'  fees,  and  all  other 
incidental  expenses.    That,  on  the  16th  day  of  the  said 
month  of  December,  the  said  writ  was  delivered  to  Mr. 
William  Parr,  at  that  time  under-sheriff  to  the  defendant, 
who  was  then  sheriff  of  Dorset,  by  John  Williams,  an 
agent  of  the  said  Joshua  Payne,  together  with  a  letter 
from  Green  Sf  Ashurst,  his  attornies^  a  copy  whereof  is  as 
follows: — 

"  Sambrook  Court,  Basinghall  Street, 

15th  December,  1824. 

"  Sir, — The  bearer,  Mr.  Williams,  will  deliver  a  writ 

of  fieri  facias  to  you,  which  we  have  issued  against  the 

goods  of  Mr.  George  Valentine  Leonard,  and  upon  which 

you  will  be  pleased  to  grant  a  warrant  to  an  officer  living 

near  to  Lyme.     We  authorize  you  and  the  officer  to  take 

Mr.  Williams'  directions  on  the  subject  of  this  execution, 

and  to  withdraw  from  possession,  if  he  shall  think  fit  to 

request  you  so  to  do.     We  are, 

^'  Green  ^  Ashurst. 
"  Mr.  Parrr 

And  on  the  17th  of  that  month  the  defendant  issued 
his  warrant,  directed  to  William  Restarick,  his  bailiff,  re- 
citing the  said  writ,  and  commanding  him  to  levy  of  the 
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goods  and  chattels  of  the  said  Qeorge  Valentine  Leonard.  Bjteh.  Chamber, 

•  1833 

as  required  by  the  said  writ,  that  the  said  siierifi'  might  '   ^ 

have  the  money,  as  by   the   same  he  was  commanded.      Garland 

That  the  said  warrant  was  deUvered  by  the  said  John     caklislic 

Williams^  the   agent  of  the  said  Joshua  Payne,  to  the 

said  William  Resiarick,  together  with  a  letter  from  the  said 

William  Parr,  as  under-sheriff  as  aforesaid,  to  the  said 

William  Restarict,  a  copy  of  which  is  as  follows:  — 

"  Poole,  1 6th  Dec.  1824. 
"  Payne  v.  Leonard, 
"  Sir, — Enclosed  is  a  warrant  to  levy  on  the  defendant  s 
property,  which  I  send  you  by  Mr.  Williams,  whose  di- 
rections you  will  take  in  the  execution  of  the  warrant; 
and  if  he  requests  you  to  withdraw  the  execution,  you 
will  do  so,  on  his  giving  you  a  written  authority. 

••  Wm.  Parr.*" 

That  Restarick,  on  the  17th  day  of  December,  in  the 
year  last  aforesaid,  entered  the  said  George  Valentine 
Leonardos  house  and  premises  at  Lyme,  in  the  county  of 
Dorset,  and  there  seized  and  took  divers  goods,  in  the  de- 
claration mentioned,  which  were  the  goods  of  the  said 
George  Valentine  Leonard,  but  which,  by  the  subsequent 
commission  of  bankrupt  and  assignment,  became  the  pro- 
perty of  the  plaintiff,  by  relation  from  the  act  of  bankruptcy, 
of  the  value  of  450/.,  under  and  by  virtue  of  the  same 
writ,  putting  Robert  Gascoigne,  his  assistant,  in  posses- 
sion, and  leaving  with  him  the  warrant,  and  he  kept  posses- 
sion of  the  same  till  the  24th  day  of  the  same  month. 
That,  whilst  the  said  Robert  Gascoigne  was  so  in  posses- 
sion as  the  assistant  of  the  said  William  Restarick,  divers 
goods,  parcel  of  the  said  goods  in  the  said  declaration 
mentioned,  of  the  value  of  445/.,  which  were  the  goods  of 
the  said  George   Valentine  Leonard,  but  which,  by  the 

VOL.  II.  D  EX. 
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Exch.  Chamber,  subsequent  commission  of  bankrupt  and  assignment,  be- 
^  came  the  property  of  the  plaintiff,  by  relation  from  the 
Garland  act  of  bankruptcy,  were  made  up  into  thirteen  packages, 
Carlisle,  which  the  said  William  Restarick  understood  were  packed 
for  the  purpose  of  satisfying  the  levy,  in  pursuance  of  an 
arrangement  made  between  the  said  John  Williams  and 
the  said  George  Valentine  Leonard^  eight  of  them  to  pay 
the  debt  due  from  the  said  George  Valentine  Leonard  to 
the  said  Joshua  Pat/ne,  and  the  remaining  five  of  them  to 
be  sold  by  the  said  Joshua  Payne  for  the  sheriff's  pound- 
age, officers'  fees,  and  other  expenses,  which  the  said 
John  Williams,  as  such  agent,  should  have  incurred,  or 
might  incur,  in  and  about  the  said  levy;  the  surplus  ba- 
lance to  be  remitted  to  the  said  George  Valentine  Leonard. 
The  greatest  part  of  these  goods  had  been  originally  pur- 
chased by  the  said  George  Valentine  Leonard  of  the  said 
Joshua  Payne;  but  some  few  of  the  goods  so  purchased 
having  been  sold,  the  value  of  them  was  made  up  out  of 
the  said  George  Valentine  Leonardos  stock ;  but  the  said 
Joshua  Payne  had  not  by  this  arrangement  any  more 
than  his  just  debt.  That,  after  such  arrangement  had 
been  so  made  between  them  on  the  S^th  day  of  the  same 
month  of  December,  the  said  John  Williams,  agent  for  the 
said  Joshua  Payne,  delivered  to  the  said  William  Resta- 
rick  two  letters,  one  dated  the  ^rd  day  o{ December,  1824, 
signed  by  the  said  George  Vcdentine  Leonard,  and  di- 
rected to  the  said  William  Restarick,  as  follows : — 

*'  I  request  and  empower  you  to  take  goods  instead  of 
cash  to  the  amount  of  the  levy  in  the  above  cause." 

And  the  other,  dated  Lyme,  24th  December,  1824, 
signed  by  the  said  John  Williams,  as  follows : — 

**  I  hereby  authorize  and  request  you  to  quit  possession, 
the  plaintiff  having  been  satisfied  the  whole  debt  and 
costs  in  this  action.*' 

The  said  execution  was  afterwards,  on  the  said  last- 
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mentioned  day,  wholly  abandoned ;  and  the  said  Robert  ^-rcA.  Chamber^ 
Gascoigne  and  the  said   William  Restarick  quitted  the  ^  '  .^ 

premises  of  the  said  George  Valentine  Leonard^  leaving  Garland 
all  the  said  goods  thereon;  the  said  Robert  Gascoigne  carlislr. 
going  to  Bridporty  and  taking  the  said  warrant  with  him, 
and  the  said  William  Restarick  to  the  Cups  Inn^  at  Lyme. 
That,  two  hours  after,  the  said  John  Williams^  the  agent 
of  the  said  Joshua  Payne,  came  to  the  said  William  Res* 
tariei,  at  the  Cups  Inn,  to  settle  with  him  for  the  sheriffs* 
poundage,  and  his  the  said  William  Restarick^s  expenses 
for  inventory,  holding  possession,  levying,  and  other  ex- 
penses, which  was  done,  and  was  the  first  time  they  had 
htea  adjusted;  and  the  said  John  Williams  paid  to  the  said 
William  Restarick  the  whole  thereof,  except  5/.,  which  he 
did  not  pay;  but,  instead  thereof,  he,  the  said  «/bA»  Wil* 
Hams  and  the  said  William  Restarick  agreed  that  the  said 
Johm  Williams  should  cause  goods  to  the  amount  of  51.  to 
be  packed  up  and  send  them  to  Bridport,  to  the  said  Wil^^ 
Bam  Resiarick,  to  be  deposited  with  and  kept  by  him  till 
the  said  5L  should  be  remitted  to  him.  That  a  quantity  of 
goods,  of  the  vahie  of  5L,  being  the  residue  of  the  goods 
mentioned  in  the  declaration,  was  accordingly  fetched  from 
the  shop  of  the  said  bankrupt,  by  Dudley  and  by  Farrani, 
a  shopman  of  the  said  bankrupt,  and  sent  to  the  Cups  Inn, 
and  was  afterwards,  on  the  following  Monday,  the  ^th  of 
December,  in  the  same  year,  received  by  the  said  William 
Restarick,  at  Bridport,  by  the  Lyme  carrier.  That  the 
said  5L  were  about  two  months  after  paid  to  the  said  Wil* 
Ham  Restarick,  who  forwarded  the  said  package  of  goods 
about  the  same  time  that  the  money  was  paid,  by  the  van 
to  London,  to  the  said  Joshua  Payne.  That  the  said 
William  Restarick,  at  the  time  he  received  the  same 
quantity  of  goods,  knew  that  they  were  part  of  the  goods 
which  had  been  so  seized  as  aforesaid.  That  the  said 
thirteen  packages  of  goods  were,  after  the  said  execution 

D  2 
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Ejcch,  Chamber,  was  SO  abandoned  as  aforesaid,  on  the  same  day  sent  by 

1833 

V  the  said  John  Williams,  as  such  agent  as  aforesaid,  from 
Garland  the  said  liouse  and  premises  of  the  said  George  Valen^ 
Carlisle,  tine  Leonard  to  the  Cob  at  Lyme^  each  of  them  being 
marked  with  the  letters  J.  P.,  being  tlie  initials  of  the 
said  Joshua  Payne's  name,  and  thence  sliipped  for  Lon- 
don, addressed  "  #7.  P., — Carpenter  Smith's  wharf,"  and 
were  directed  by  the  said  John  WiUiams  to  be  sent  to 
34,  Old  Changey  for  Joshua  Payne.  That  they  were  sent, 
together  with  four  other  packages  of  goods  which  had 
been  sent  to  the  Cups  some  days  before  tlie  execution, 
and  are  not  the  subject  of  the  present  action,  making 
seventeen  packages  in  the  whole.  That  they  were  landed, 
on  their  arrival  in  London,  at  Carpenter  Smith's  wharf, 
whereof  Richard  Wilson  was  the  wbarfinger.  That,  on 
the  8th  o(  January,  1825,  a  commission  of  bankruptcy  is- 
sued against  the  said  George  Valentine  Leonard,  under 
which  he  was,  on  the  14th  of  the  same  month,  declared  a 
bankrupt.  That,  on  the  ^th  of  the  same  month,  an  as- 
signment of  the  estate  and  effects  of  the. said  bankrupt 
was  made  by  the  commissioners,  under  the  said  commis- 
sion, to  the  said  plaintiff*.  That,  in  the  beginning  of  Feb* 
ruary,  182o,  Mr.  Henry  Ball  asked  the  said*^  Richard 
Wilson,  if  he  would  deliver  the  said  seventeen  packages 
of  goods  to  him,  who  said,  **  Certainly  not,  until  it  was 
ascertained  in  a  court  of  law  to  whom  they  belonged,"  and 
they  still  remain  at  the  said  wharf  in  his  possession.  That, 
on  the  15th  of  June,  1825,  at  Poole  in  Dorsetshire,  the 
said  plaintiff*  demanded  the  goods  mentioned  in  the  de- 
claration of  the  said  defendant,  who  referred  him  to  Mr. 
Parr,  his  under-sheriff*.  That  the  said  plaintiff*  soon 
after  seeing  the  said  defendant  and  the  said  Mr.  Parr  to- 
gether at  Poole,  in  the  said  county  of  Dorset,  asked  the 
said  Mr.  Parr,  in  the  presence  of  the  said  defendant, 
whether  it  was  his,  the  said  Mr.  Parr's,  intention  to  com- 
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ply  with  the  terms  of  the  same  demand,  or  not ;  to  which    ^'-tW/.  Chamber, 
the  said  Mr.  Parr  answered,  "  No,  certainly  not."  v ^ /  '    ^ 

Upon  this  special  verdict,  the  Court  of  Common  Pleas  Giklamd 
has  given  judgment  for  the  plaintiff,  and  the  defendant  Ckmlulz, 
has  brought  this  writ  of  error  to  reverse  that  judgment. 

The  point  on  which  this  question  turns  has  lately  un- 
dergone the  consideration  of  theCourt  of  Exchequer, in  the 
case  of  BtUme  v.  Hutton  (a),  and  of  this  Court,  composed 
of  the  Judges  of  the  Courts  of  King*s  Bench  and  Common 
Pleas,  in  Balme  v.  Hutton{b),  on  a  writ  of  error  from  the 
judgment  of  the  Court  of  Exchequer,  in  which  case  the 
judgment  of  the  Court  of  Exchequer  was  reversed  upon 
the  opinions  of  six  of  the  Judges — my  brother  Gaselee. 
dissenting  from  them,  and  adhering  to  the  opinion  of  the 
Court  of  Exchequer.  Differing,  as  I  must,  from  great 
authorities,  on  which  side  soever  I  form  my  opinion,  I 
have  considered  the  question  most  anxiously ;  I  have  ex- 
amined every  case  upon  the  subject  again  and  again;  I 
have  read,  and  deliberated  on  the  judgment  of  the  Court 
of  Exchequer,  pronounced  by  Lord  Lyndhurst,  and  also 
the  several  judgments  pronounced  by  my  learned  Brothers 
in  this  Court.  I  trust  I  feel  the  dif&dence  which  I  ought, 
under  these  circumstances,  to  feel,  in  forming  any  opinion 
upon  the  question;  yet  I  must  deliver  the  opinion  which 
in  the  result  I  have  formed,  and  in  which  I  have  been 
much  assisted  by  the  ample  and  able  discussion  which  this 
question  has  undergone; — that  opinion  is  in  favour  of  the 
defendant  in  error.  It  is  diflficult,  if  not  impossible,  to 
add  any  thing  to  the  arguments  of  the  several  learned 
Judges  upon  this  subject,  with  whom  I  agree;  I  will^ 
however,  briefly  state  the  grounds  of  my  opinion: — 

As  this  is  a  question  arising  on  an  act  of  Parliament,  it 
is  requisite,  first,  to  look  at  the  act  itself.  The  statute  of 
13ih  EUz.  c.  7,  empowers  the  Lord  Chancellor,  by  com- 

(n)  2  C.  k  J.  19.  -  (6)  I  C.  &  M.  262. 
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Exeh.  Chamber,  missioii  Under  the  Great  Seal,  "  to  appoint  persons  who 
V     ^   '  ^     shall  have  full  power  and  authority  to  take  such  order  and 
Garland      direction,  with  the  body*of  the  bankrupt,  as  also  with  his 
Carlisle.     Ittnd,  and  also  with  his  money,  goods,  chattels,  wares, 
and  merchandizes,  and  debts,  wheresoever  they  may  be 
found  or  known,  and  cause  them  to  be  appraised  to  the 
best  value  they  may,  and  to  make  sale  of  the  same,  or 
otherwise  to  order  the  same,  for  true  satisfaction  and  pay- 
ment of  the  creditors."    This  is  a  plain,  clear,  distinct 
enactment. 

The  first  question  is,  what  is  the  property  of  the  bank- 
rupt, respecting  which  the  commissioners  are  to  take  or- 
der? The  answer,  it  appears  to  me,  must  be,  the  property 
which  the  bankrupt  had  at  the  time  he  became  so.  The 
fact  of  his  being  bankrupt  is  not  publicly  known  at  the 
time  it  takes  place;  it  is  ascertained  at  a  subsequent  period. 
A  commission  issues,  adjudication  is  made,  assignees  are 
appointed ;  to  them  the  bankrupt's  property  is  assigned, 
and  their  title  to  the  bankrupt's  property  relates  back  to 
the  time  of  the  bankruptcy ;  there  is  no  period  short  of 
the  bankruptcy  which  can  be  predicated  of  as  the  com- 
mencement of  their  title.  It  cannot  be  necessary  to  cite 
cases  to  establish  a  principle  which  is  so  well  settled  and 
acknowledged.  This  relation  back  is  absolutely  neces- 
sary for  the  prevention  of  fraud.  Unquestionably  this 
often  produces  great  hardship  to  individuals;  if  that  were 
not  known  when  the  statute  passed,  it  has  become  known 
in  a  thousand  instances  since;  and,  in  particular  cases, 
the  application  of  the  rule  has  been  restrained,  not  by 
the  courts  of  law,  but  by  the  Legislature.  Where  excep- 
tions have  not  been  introduced,  the  rule  has  been  con- 
sidered as  inflexible.  If  the  assignees  have  therefore  a 
title  to  the  property  of  the  bankrupt,  it  appears  to  me  to 
be  a  necessary  consequence  that  they  must  be  entitled  to 
follow  that  property  whithersoever  it  goes,  and  must  have 
a  right  of  action  against  any  person  who  converts  it;  other- 
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wise  it  is  impossible  that  they  can  make  due  distribution   ^cA.  Chamber, 

JB33 
among  the  creditors.     It  is  admitted  that  this  is  so  with  ^ 

respect  to  judgment  creditors;  but  it  is   said  that  this,       Garland 

being  an  action  against  the  sheriff,  rests  upon  a  different      Carlisle. 

principle.     In  this  case,  at  a  period  when  the  fact  of  the 

bankruptcy  was  not  known,  (although  it  had  taken  place), 

the  defendant,  the  sheriff,  who  was  commanded  to  take 

the  goods  of  Leonard,  the  bankrupt,  took  goods  which 

had  belonged  to  Leonard,  but  which  had  then  ceased  to 

belong  to  him,  and  were  (as  it  was  afterwards  ascertained) 

the  goods  of  his  assignee,  and  he  converted  them  by 

handing  them  over  to  the  judgment  creditor. 

The  defendant  contends  that  he  is  not  liable  to  this 
action  of  trover,  because  he  is  a  public  officer;  that  he 
was  called  upon  to  execute  the  process  of  the  law ;  and 
that,  at  the  time  he  executed  it,  he  had  no  reason  to 
doubt  that  the  goods  which  he  found  in  the  possession  of 
Leonard  were  his  property.  I  admit  the  hardship,  and 
regret  that  it  exists;  but  the  Legislature  has  not  made  any 
exception  in  favour  of  a  public  officer  under  these  cir- 
cumstances, and  I  think  that  a  court  of  law  cannot  sup- 
ply that  omission.  This  is  the  best  opinion  that  I  can 
form  upon  the  act  of  Parliament  itself;  and  this  would  be 
my  judgment  were  the  case  res  Integra. 

Tbe  next  question  is,  whether  this  act  of  Parliament 
has,  in  aU  times,  received  a  contrary  exposition  ?  If  an  act 
of  Parliament  more  than  two  centuries  old  has  received 
one  uniform  construction,  it  would,  perhaps,  be  more  safe 
to  yield  to  that  construction  (even  though  it  should  not  be 
quite  satisfactory)  than,  by  making  a  change,  to  unsettle 
the  opinions  and  the  practice  of  the  profession,  and  of  the 
public;  but  I  do  not  find  the  stream  of  authority  so  uni- 
form as  to  compel  me  to  adopt  a  construction  of  this  sta- 
tute at  variance  with  my  own  conviction.  On  the  con- 
trary, I  find  the  cases,  and  the  practice  for  a  period  of 
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Exch,  Chamber,  nearly  eighty  years,  in  favour  of  the  construction  which  I 

>     have  given ;  and  the  older  cases,  upon  which  reliance  is 

Oakland      placed  for  the  opposite  construction,  appear  to  me  to  be 

Carlisle.       of  doubtful  authority. 

The  first  case  which  is  relied  upon>  in  the  judgment  in 
the  Court  of  Exchequer,  is  that  t>f  Bailey  v.  Bunning. 
This  is  reported,  1  Levinz,  173;  1  Siderfin,  271 ;  2  Ke- 
ble,  32,  33.  This  case  is  very  imperfectly  and  confusedly 
reported.  It  was  an  action  of  trover;  yet,  if  we  can 
trust  the  Reports,  the  discussion  that  took  place  would 
rather  have  induced  the  supposition  that  it  had  been  con- 
sidered an  action  of  trespass.  The  finding  of  the  jury, 
indeed,  appears  to  have  proceeded  upon  that  supposition ; 
for  they  submit  the  question  to  the  Court  upon  the  taking 
by  the  defendant,  which  would  have  been  the  question  if 
the  action  had  been  trespass,  but  certainly  was  not  the 
question  when  the  action  was  trover.  At  the  time  that 
the  case  of  Balme  v.  Hutton  was  before  the  Court  of  Ex- 
chequeTf  it  was  supposed  that  the  jury  in  Bailey  v.  Butt' 
ning  had  found  the  conversion ;  the  postea  had  not  then 
been  transcribed,  and  the  Court  had  no  other  information 
respecting  it  than  the  Reports  afibrded.  But  before 
the  case  came  on  in  this  Court  upon  the  writ  of  error, 
the  postea  was  transcribed,  and  it  then  appeared,  that, 
although  thejury  found  both  the  demand  and  the  refusal, 
they  did  not  find  the  conversion.  Now,  the  demand  and 
refusal,  although  evidence  of  conversion,  do  not  amount 
to  conversion ;  that  omission  the  Court  could  not  supply, 
and  it  was  expressly  found  that  the  goods  remained  in  the 
hands  of  the  sheriff*.  Consistently  with  the  opinion  which 
leads  me  to  give  judgment  in  favour  of  the  defendant  in 
error  in  this  case,  I  should  have  had  no  diflSculty  in  giving 
judgment  for  the  defendant  in  that.  Considering  the 
actual  finding  of  the  jury,  the  discussion  that  took  place, 
and  the  imperfect  Reports  with  which  we  are  furnished, 


MICHAELMAS  TERM,  4  WILL.  IV.  41 

I  cannot  but  think  that  much  more  importance  has  been  Exch,  chamber, 

1833. 
ascribed  to  this  case  than  it  deserves.  ^  '  ^ 

The  next  case  is  Lechmere  v.  TAorogood(a),  and  which       Garland 
came  on  again^  as  reported  in  1  Shower,  12.     This  was  an      carlislv. 
action  of  trespass,  and  all  that  the  Court  was  called  on  to 
decide  was,  whether  trespass  would  lie ;  and  they  held  that 
it  would  not.     I  agree  entirely  with  the  decision  in  that 
case,  that  trespass  would  not  lie;  the  bankrupt  could  not 
bring  the  action,  for  his  property  in  the  goods  had  ceased. 
The  assignee  could  not  bring  the  action,  because  posses^ 
jfojf,  real  or  constructive,  is  necessary  to  sustain  an  action 
of  trespass;  and  he  had  neither.     His  property  related 
back,  because  the  statute  had  given  it  to  him,  but  the  sta- 
tute had  not  given  a  relation  of  possession.     An  action  of 
trover  was  afterwards  brought,  and   the  plaintiff  again 
failed ;  and  Shower,  in  his  report,  says  it  was  decided, 
that,  having  brought  trespass  and  been  defeated,  trover 
could  not  then  be  sustained.     Another  reporter  says  the 
case  was  adjourned ;  but  it  is  probable  that  Shower  was 
right,  because  he  speaks  with  some  exultation  on  his  poor 
widow  having  been  quit  of  them  at  law  in  both  Courts. 
The  Court  did  not  decide  that  trover  could  not  have  been 
maintained  if  that  had  been  brought  first.     Whether  the 
Court  decided  rightly  that  the  judgment  for  the  defendant 
in  trespass  was  a  bar  to  the  action  of  trover,  it  is  not 
necessary  to  inquire.     But  why  an  action  of  trover  for 
converting  the  property  of  the  assignees  on  the   Ist  of 
February  should  not  be  sustainable,  because  it  had  been 
decided  that  an  action  of  trespass  for  entering  and  taking 
those  goods  upon  the  first  of  January  could  not  be  sus- 
tained, I  confess  that  I  cannot  see ;   the  evidence  in  the 
one  case  would  be  materially  different  from  the  evidence 
in  the  other. 

(a)  3  Mod.  236. 
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Etch.  Chamber,      The  next  case  is  Cole  v.  Davis  (a),  which  at  best  is  but 
1833*  .  .       . 

^     a  Nisi  Prius  case.     Its  authority  is  materially  detracted 

Oakland      from  by  the  observation  of  Lord  Mansfield  in  Cooper  y. 

Carlisle.  C/dtiy^  that  it  was  one  of  those  notes  which  were  taken 
by  Lord  Raymondf  when  he  was  young,  as  short  hints  for 
bis  own  use,  but  too  incorrect  and  too  inaccurate  to  be  re- 
lied on  as  authorities.  And  if  Lord  Raymond^  in  taking 
bis  note,  omitted  but  two  words,  the  law  laid  down  will  be 
unquestionable.  If  Lord  Holt  said  (as  probably  he  did 
say),  not  that  no  action  will  lie,  but ''  no  BcXion  of  trespass 
will  lie  against  the  sheriff,  because  he  obeyed  the  writ," 
then  this  case  will  not  be  inconsistent  with  what  I  conceive 
to  be  the  law. 

These  cases  appear  to  tne  to  be  but  slender  authority 
for  deciding  that  the  sheriff  shall  not  be  answerable 
for  converting  the  property  of  die  assignees  of  the  bank- 
rupt, under  a  warrant  to  levy  on  the  goods  of  the  bank- 
rupt The  kst  of  those  cases  occurred  in  the  year  1698 ; 
and  there  does  not  appear  to  be  any  thing  to  fill  up 
the  chasm  between  that  case  and  the  case  of  Cooper  v. 
Chitty^  which  was  in  the  year  1756,  immediately  after 
Lord  Mansfield  hsiA,  taken  his  seat  as  Chief  Justice  of  the 
Oourt  of  King*s  Bench  (fi).  It  has,  in  the  consideratioii  of 
this  question,  excited  some  surprise  in  my  mind  that  the 
case  of  Cooper  v.  Ckitty  should  have  raised  so  much  doubt 
as  to  induce  the  Court  to  call  for  a  second  argument ; 
but  we  learn  from  Sir  James  Burrow  that  second  argu- 
ments were  at  that  time  much  more  common  than  they  have 
been  since;  and  that  they  were  allowed,  if  pressed  for  by 
counsel,  even  though  the  Comrt  themselves  entertained  no 
doubt.    The  case  of  Cooper  v.  Chitty  was  very  fully  ar- 


(a)  1  Ld.  Raym.  724.  stone,  G5',  and  the  first  volume  of 

(6)  That  case  is  reported  in  1      Lord  Kenyon*s  Notes,  395. 
Burrow,  20;  1  Sir  Wm.  Black- 
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ffued ;  the  Court  took  time  to  consider,  and  Lord  Mam§-  Buk.  chamber, 

1833 

JieU  pronounced  an  elaborate  jadgment  (n).  ^ 

Sir  James  Burroufs  report  of  the  judgment  upon  the  gamlamd 
general  question  of  law,  and  the  distinction  between  trover  caml'islb. 
and  trespass,  is  as  follows  :-^ 

**  The  general  question  is,  whether  or  no  the  action  is 
maintainable  by  the  assignees  against  the  defendants,  the 
sberifis,  who  have  taken  and  sold  the  goods  ?  It  is  an  ac- 
tion of  trover.  The  bare  defining  the  nature  of  this  kind 
of  action,  and  the  grounds  upon  which  a  plaintiff  is  en- 
titled to  recover  in  it,  wiD  go  a  great  way  towards  the  un- 
derstanding, and  consequently  towards  the  solution  of  the 
question  in  this  particular  ease.  In  form,  it  is  a  fiction^ 
in  substance,  a  remedy  to  recover  the  value  of  personal 
chattels  wrongfully  converted  by  another  to  his  own  use. 
The  form  supposes  the  defendant  may  have  come  lawfiiUy 
by  the  possession  of  the  goods.  This  action  lies  and  has 
been  brought  in  many  cases  where,  in  truth,  the  defendant 
has  got  possession  lawfully.  Hence,  if  the  defendant  de- 
Svers  the  thing  upon  demand,  no  dasMiges  can  be  recover- 
ed in  this  action  for  having  taken  it.  This  is  an  action  of 
tort,  and  the  whole  tort  consists  in  the  wrongful  conver- 
sion. Two  things  are  necessary  to  be  proved  to  entitle 
the  i^intiff  to  recover  in  this  kind  of  action:  Firsi^  pro- 
perty in  the  plaintiff ;  afnd.  Secondly ^  a  wrongful  conver- 
sion by  the  defendant.  As  to  the  firet^  it  is  admitted  in 
the  present  case,  that  the  property  was  in  the  plaintiflb,  as 
on  and  from  the  4th  of  December^  (which  was  before  the 
seizure)  by  relation.  This  relation  the  statutes  concern- 
ing bankrupts  introduced  to  avoid  frauds.  They  vest  ai 
the  assignees  all  the  property  that  the  bankrupt  had  at  the 
time  of  what  I  may  call  the  ciime  committed  (for  the  dd 
statutes  consider  him  as  a  criminal).     They  make  the  sale 

(a)  I  Burr.  31;  1  Ld.  Ke&yoD,417. 
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ExcK  Chamber,  IS  there  Said  to  be  ruled  by  Lord  Chief  Justice  Holt  at 

Oakland  in  10  Will.  3,  when  Lord  Raymond  was  young,  as  short 
CARLfsLB.  hints  for  his  own  use.  But  they  are  too  incorrect  and  in- 
accurate  to  be  relied  on  as  authorities."  He  further 
says  (a) : — '^  There  are  much  greater  hardships  upon  other 
third  persons  concerned  in  pecuniary  transactions  with 
bankrupts,  which  hardships  they  are  nevertheless  left  sub- 
ject to,  because  it  was  necessary  that  they  should  be  so  in 
order  to  secure  the  end  and  intention  of  the  act  relating  to 
bankrupts,  namely,  the  securing  their  effects  for  the  equal 
satisfaction  of  their  creditors." 

The  judgment  of  Lord  Mansfield  upon  this  head,  as 
reported  by  Lord  Kenyan^  is  to  be  found  in  the  first 
vt^me,  page  417:  **  The  general  question  is,  whether  this 
action  is  maintainable  by  the  assignees  against  the  de- 
fendants, the  sheriffs?  The  action  of  trover  is,  in  form,  a 
fiction;  but,  in  fact  and  substance,  a  remedy  given  the 
subject  to  recover  a  personal  property.  The  very  form  of 
the  count  supposes  that  the  defendant  may  come  lawfully 
by  the  possession  of  the  goods ;  and  wherever  a  defendant 
gained  such  possession  wrongfully,  the  plaintiff^,  by  bring-^ 
ing  this  action,  waives  the  trespass :  so  that,  if,  on  demand, 
the  defendant  delivers  the  thing  to  the  plaintiff'',  no 
damages  can  be  recovered  in  this  action.  It  is  called  in 
our  law  an  action  of  iort^  but  the  conversion  is  the  whole 
iarL  Two  things  are  necessary  for  a  plaintiff*  to  prove  in 
this  action:  first,  property  in  himself ;  secondly,  a  wrong- 
ful conversion  by  the  defendant.  In  the  present  case,  it  is 
admitted  that  the  property  of  these  goods  was  by  rela- 
tion, in  the  plaintiffs,  as  on  and  from  the  4th  of  December^ 
which  was  before  the  seizure ;  and  was  most  notoriously  in 
them  on  the  8th,  when  the  assignment  was  made,  which 
was  long  before  the  sale.     This  property  by  relation,  as- 

(a)  1  Burr.  37. 
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agnees  derive  under  divers  acts  of  Parliament^  whereby  ^ek,  chamber, 
bankrupts  are  divested  of  their  property  from  the  time  of  > 

the  act  committed.  They  make  the  assignment  good  Garland 
against  all  who  claim  by,  from,  or  under  the  bankrupt,  Carlisle. 
after  the  bankruptcy  committed;  and  it  is  good  against  all 
executions  not  executed  before  the  act  of  bankruptcy; 
and  the  disposition  of  the  law  is  in  the  same  condition  as 
the  disposition  of  a  private  person.  Before  19  Geo,  2,  if 
a  bankrupt  had  bought  bills  of  exchange,  or  goods,  after 
the  act  of  bankruptcy  committed,  and  paid  money  for. 
them,  the  seller  was  liable  to  refund  this  sum  to  the  as- 
signees ;  but  this  is  remedied  by  that  statute ;  though  still, 
if  the  party  had  notice,  the  relation  shall  stand.  If  a 
bankrupt  sells  goods  and  receives  the  money,  the  sale  is 
void;  and  all  acts  are  rescinded  from  the  bankruptcy, 
committed :  these  statutes,  vesting  the  property  in  the  as- 
signees, do  not,  however,  make  purchasers  trespassers  to 
the  assignees,  so  as  to  be  subject  to  an  indictment  or  ac- 
tion of  trespass,  for  they  act  innocently.  Nothing,  then, 
can  be  clearer  than  that  the  property  was  in  the  plaintiffs 
before  the  writ  of  yf*  /a.  was  executed;  so  that  the  only 
question  is,  whether  the  defendants  are  guilty  of  a  wrong- 
ful conversion;  and  that  may  be  considered  in  two  lights. 
First,  Whether  the  conversion  itself  be  wrongful?  &- 
condlff.  Whether  the  defendants  are  excusable  ?  As  to 
the  ^rsif  that  the  conversion  is  wrongful,  is  manifest. 
The  defendants  had  no  authority  to  sell  the  goods  of  a 
third  person ;  and  these  goods  ought  to  have  been  de- 
livered up  to  the  assignees.  I  have  known  applications  in 
Chancery  above  a  hundred  times  for  sheriffs  to  return 
the  goods,  or  pay  the  money.  That  the  act  was  injurious 
appears  clearly  from  this,  that  the  vendee  could  have  no 
title ;  for  a  sale  cannot  be  lawful  which  gives  no  title  to 
the  purchaser.  In  this  case  an  action  would  lie  against 
the  purchaser.  The  end  for  which  the  goods  are  sold  is, 
that  the  money  may  be  paid  to  the  plaintiff  in  the  original 
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Exch.  Chamber,  action ;  here  it  was  making  a  sale  which  could  not  stand. 
1833  '  o  ' 

^  '  -  and  applying  the  money  to  him  who  cannot  hold  it.**  He 
Oakland  further  says  (a),  "  The  only  question,  as  I  said  before,  here 
Carlisle.  18,  upon  the  tortious  conversion,  for  the  action  supposes  a 
rightful  possession ;  so  that  it  is  very  clear  that  the  plain- 
tiffs are  entitled  to  judgment.*'  Lord  Mansfield  then  con- 
siders the  argument  for  the  defendant,  and  the  cases  of 
Bayley  v.  Bunning,  which  had  been  cited ;  and  observes 
that  tlie  **  mistaking  those  cases  arises  from  the  imperfec- 
tion and  abuse  of  words.  Those  cases  determine  that  the 
taking  of  the  goods  is  lawful ;  if  lawful,  it  was  argued  that 
the  execution  was  well  begun  and  must  be  completed. 
But  how  was  the  seizure  lawful?  Is  it  meant  that  it  was 
lawful  as  against  the  assignees,  or  in  any  sense  to  change 
the  property  ?  Clearly  not;  for  the  assignees  will  pursue 
and  avoid  every  disposition,  even  in  market  overt.  No 
more  can  be  meant  than  this,  that  the  sheriff,  not  know- 
ing any  thing  of  the  secret  act  of  bankruptcy,  or  that  any 
commission  would  ever  be  taken  out,  shall  not  be  punished 
as  a  wrong-doer  for  the  taking;  which,  though  not  lawful 
against  the  assignees,  yet  was  innocent  and  excusable.** 
And  he  adds (6),  "All  the  other  cases  do  but  follow  that  of 
Bayley  v.  Bunnhg,  in  which  there  was  a  long  question 
about  the  relation  of  the  teste;  and  besides  that,  another, 
namely,  whether  the  taking  was  lawful?  The  Ccurt^  in 
determining  it,  plainly  considered  no  more  than  whether 
the  defendant  was  a  trespasser  or  not;  and  they  all  agreed 
that  what  he  had  done  was  lawful,  for  he,  being  an  officer, 
was  obliged  to  execute  the  writ,  not  knowing  of  the  act  of 
bankruptcy,  or  that  a  commission  would  be  ever  taken  out. 
In  the  case  of  Phillips  v.  Thompson  (c),  it  appears  that 
the  case  o{  Bayley  v.  Bunning  was  resolved  only  in  excuse 
of  the  bailiff  for  executing  the  writ.  The  same  case  is 
reported  in  Siderfin,  very  shortly,  and  the  reporter  seems  to 

(a)  1  Ld  Ken.  419.  (b)  Id.  4-!l.  (c)  3  Lev.  192. 
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have  been  confused,  and  not  to  distinguish  between  the  ^*ch.  chamber, 

®  1833. 

cases  of  trover  and  trespass.  ^     ^    ^ 

'*  The  next  case  is  that  of  Lechmere  v.  Thorogood,  in  Garland 
Shower^  which  was  trespass  against  a  sheriff  for  taking  the  Carlisle. 
goods  of  the  assignees;  and  it  was  resolved,  that  thougli 
the  statutes  of  bankruptcy  vest  the  property  in  the  as- 
signees, yet  that  relation  shall  not  work,  so  as  to  make 
officers  who  had  a  good  authority,  and  took  the  goods 
lawfully,  trespassers,  and  so  is  the  case  of  Bayley  v.  Bun- 
mimg.  This  case  of  Lechmere  v.  Thorogood  is  reported 
ID  two  other  books,  in  Comb,  123;  the  latter  part  of  the 
ease  is  agreeable  to  this  of  Showery  that  a  construction 
should  not  be  made  to  make  the  ofEcer  a  trespasser  by 
relation.  As  to  the  other  part  of  the  report,  it  is  manifest 
lo  me  that  he  did  not  understand  what  they  were  arguing 
about;  for  he  makes  Lord  Holt  say  what  he  could  never 
say,  about  barring  the  extent  of  the  Crown.  In  3rd  Mod. 
it  is  as  plain  that  the  reporter  misunderstood  what  passed; 
ibr  he  says,  the  extent  came  too  late,  and  that  the  pro- 
perty was  bound  by  the  Ji.  fa.^  though  the  contrary  is 
very  clear." 

**  Then  as  to  the  case  of  Cole  v.  Davies^  Lord  Ray- 
wiond  was  very  young  when  he  took  his  note  of  it,  which 
is  very  short.  It  was  an  action  against  the  assignees;  but 
there  is  no  state  of  the  case,  nor  of  any  one  fact  in  it;  but 
this  much  appears,  that  it  is  not  applicable  to  the  present 
case,  as  it  is  an  action  against  the  assignees.  From  the 
fourth  resolution  in  that  case,  it  seems  that  there  must 
have  been  a  sale  by  the  sheriff,  before  the  act  of  bank- 
ruptcy committed,  to  a  person  who  suffered  the  goods  to 
remain  in  the  bankrupt's  possession;  and  that  the  as- 
signees had  seized  the  goods,  looking  upon  the  sale  as 
firaudulent.  It  is  there  said  to  be  resolved,  that  if  A.^s 
goods  are  seized  on  a  Ji,  fa.,  and  sold  to  £.,  though  B. 
permits  A.  to  keep  possession,  &c.,  it  will  not  make  the 
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Bxcb,  Chamber,  executioii  fraudulent,  nor  will  a  subsequent  act  of  bank- 

v.^..^^!.^     ruptcy  defeat  it   I  should  have  doubted  on  the  very  point 

Garland      there  resolved;  but  be  that  as  it  may,  it  is  noway  appli- 

Carlislb,      cable;  and  all  the  rest  are  only  obiter  opinions,  referring 

to  something  as  known  law  before,  and  not  necessary  to 

the  determination  of  that  case." 

^^  These  are  all  the  authorities  cited;  and  they  are 
clearly  answered  by  stating,  with  precision,  the  grounds 
they  went  on.  Another  topic  was  insisted  upon,  that  it 
would  be  extremely  inconvenient  if  the  sheriff  was  not  1^- 
lowed  to  sell,  after  assignment,  goods  taken  before;  for 
to  part  with  the  goods  again,  and  return  nulla  bona,  he 
must  take  upon  him  to  prove  the  change  of  property*  Ar- 
guments ab  inconvenienti  are  to  be  attended  to.  Let  us 
consider,  therefore,  how  this  case  stands  in  this  respect. 
The  sheriff  by  law  is  obliged,  at  his  peril,,  to  know  the 
property  of  all  other  persons,  and  yet  has  not  the  same 
means  of  coming  at  that  knowledge,  as  in  the  present  case. 
Besides,  if  there  were  any  doubt  about  the  time  of  the 
act  of  bankruptcy,  or  of  the  assignment,  &c.,  I  will  not  say 
how  far  the  Court  would  indulge  the  officer  to  make  rhia 
return,  or  oblige  the  plaintiff  to  take  the  question  on  him ; 
but  he  might  take  an  indemnity,  or  petition  under  the  com- 
mission, or  file  a  bill  of  interpleader,  which  would  not  cost 
him  a  penny.  This  relation  is  certainly  often  very  hard  on 
third  persons,  but  a  case  can  rarely  happen  where  it  will 
be  so  to  a  sheriff.  The  Legislature,  however,  have  estab* 
lished  it,  not  thinking  that  it  may  not  be  hard  on  particu- 
lars, but  to  prevent  that  inundation  of  fraud,  which  would 
otherwise  be  the  case,  if  bankrupts  were  at  liberty  to  play 
their  goods  into  the  hands  of  other  persons,  by  giving 
judgments,  or  the  like.  The  sheriffs  ought  to  look  to  it,and 
might  fairly  have  insisted  on  an  indemnity.  To  establish 
the  doctrine  contended  for  on  behalf  of  the  defendants, 
would  be  driving  assignees  to  an  application  to  courts 
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of  equity  to  prevent  collusion  between   bankrupts  and  ^^^  Chamber, 
sheriffs."    This  note  of  Lord  Kenyan  reports  the  judg- 
ment of  Lord  Mansfield  with  great  perspicuity. 

It  is  justly  observed 9  that  the  facts  in  Cooper  v.  Chitty 
differ  materially  from  the  facts  in  this  case.  In  Cooper  v. 
Chitty  the  bankruptcy  had  happened^  and  was  known  at 
the  time  of  the  conversion  by  the  sheriff.  I  admit,  that, 
<m  that  account^  the  judgment  is  not  to  be  relied  on  ab- 
solutely as  an  authority  in  this  case,  particularly  as  Lord 
Mansfield^  (ar  appears  from  other  parts  of  the  report), 
fortified  his  judgment  by  the  piecuKar  facts  of  (hat  case. 
Yet  the  principle  of  law,  which  he  laid  down,  goes  the 
whole  length  of  the  principle  necessary  to  be  established 
in  this  case,  to  warrant  a  judgment  for  the  plaintiff,  and 
the  TC»isoning  which  he  employed  well  sustained  it.  And 
I  cannot  but  think,  that  that  reasoning  made  its  due  im* 
presBion  upon  the  profession ;  for  it  cannot  be  doubted, 
that,  soon  after  that  period,  the  prevailing  opinion  of  the 
profession  ^as,  that  the  sheriff  would  be  liable  to  an  ac- 
tion of  trover,  at  the  suit  of  the  assignees,  provided  the 
conversion  was  overreached  by  the  act  of  bankruptcy. 

In  the  case  of  Lazartts  v.  fFaithman,  Mr.  Justice  Bur- 
rough  says  the  point  was  settled  long  before  he  knew 
Westminsiei^  Hall^  (Mr;  Justice  Burrough  was  called  to 
the  bar  in  1773,  only  seventeen  years  after  the  case  of 
Cooper  V.  Chitty  was  decided).  This  observation  of  Mr. 
Justice  Burrough  is  illuistrated  by  the  case  of  Kitchen  v. 
Campbell  (a),  reported  in  Blackstone  as  Hitchin  v.  Camp^ 
bell{b),  which  occurred  in  the  year  1772.  Although  the 
principal  question  was,  whether  the  assignees  could  sustain 
an  action  for  money  had  and  received,  after  having  failed 
in  an  action  of  trover;  yet  the  opportunity  was  taken  for 
promulging  the  law  upon  this  very  point. 

In  the  report  in  Blackstone,  Chief  Justice  De  Grey  is 

(a)  3  Wils.  aw.  {b)2  Blackst.  779, 827- 
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Exch.  chambttf  stated  to    havc   said,   in    giving    the  ludsmient    of  the 
^  '   ->     Court,  "  The  legal  effect  of  an  act  of  bankruptcy,  com- 
Garland      mitted  by  a  trader,  is  to  put  it  in  the  power  of  the  com- 
CdRLfSLE.      missioners,  by  relation,  to  divest  the  property  from  that 
time,  in  case  a  commission  be  afterwards  issued;  this  re- 
lation takes  place  in  every  instance  but  three,  excepted 
by  statutes  1  James  I,  SI  James  1,  and  19  Geo.  2.    Ex- 
ecutions are  not  among  these  excepted  cases,   but  are 
expressly  declared  void  by  the  statute  2\  Jac.  1 ;  the 
commission  being  in  the  nature  of  an  execution  for  the 
whole  body  of  creditors.     By  the  old  acts  of  Hen.  8,  and 
Elix.,  commissioners  had  a  power  of  acting  themselves, 
in  recovering  the  bankrupt's  effects ;  afterwards  it  became 
the  practice  to  assign,  which  is  allowed  by  1  Jac.  1,  c  15«. 
It  was  not  till  the  5th  of  Jnne  that  assignees  were  direct- 
ed to  be  chosen,  which  was  revived  by  5  Geo.  1.     Yet, 
notwithstanding  this  transfer  of  the  property  by  relation, 
the  sheriff"  is  certainly  no  trespasser  by  taking  the  goods 
in  execution  after  the  act  of  bankruptcy,  and  before  the 
commission  issued;  so  ruled  in  Lechmere  v.  Thorogood, 
in   Comberbach  and  Shower^    and  in  Cooper  v.   Chitty^ 
I'  Burr,  20.     But,   by  selling,   the  sheriff  converts  the 
goods,  and  trover  is  maintainable  against  the  sheriff*  or  his 
vendee,  or  the  plaintiff*  in  the  original  action." 

This  case,  in  which  the  law  as  laid  down  iii  Cooper  v. 
Chitty  was  thus  distinctly  recognised  and  again  pro- 
nounced standing,  as  it  has  done  till  lately,  unquestioned, 
affords  the  strongest  evidence,  that,  in  the  opinion  of  all 
the  Judges  who  have  sat  in  Westminster  Hall  since  that 
time,  the  question  was  settled.  Every  case  that  has  oc- 
curred, till  we  come  to  the  case  of  Balme  v.  Hutton,  has 
been  in  conformity  with  this  judgment.  Very  many  cases 
have  occurred  at  Nisi  Prius  in  which  this  doctrine  has 
been  held  and  acted  upon,  and  no  motions  made  for  new 
trials  on  the  ground  of  misdirection ;  because  this  has 
been  the  general  opinion  of  the  profession. 


MICHAELMAS  TERM,    4  WILL.  IV.  oS 

In  the  case  of  Lasarus  v.  Waithman  (a),  the  attention  -Kt^"^-  C'^mber, 
of  the  Court  of  Common  Pleas  was  called  to  the  point,  ^  '  ^ 

and  although  the  earlier  cases  were  not  distinctly  brought      Garland 
under  their  consideration,  yet  the  experience  of  every      CARLisi.r. 
one  of  the  Judges  must  have  supplied  them  with  cases  in 
abundance,  and  I  see  no  reason  to  conclude  that  those 
earlier  cases  would  have  affected  their  judgment. 

Against  all  this  we  have  nothing  but  the  plea  of  hard- 
ship.  It  is  undoubtedly  true,  that  it  is  a  hardship  upon 
the  sheriff*  that  he  should  be  liable  to  an  action  of  any 
kind,  when  he  has  acted  in  ignorance  and  bondjide.  But 
it  is  part  of  the  infirmity  of  human  legislators,  that  the 
general  rule  which  they  prescribe  will  work  hardship  in 
particular  cases,  and  it  is  for  the  Legislature  to  afford 
such  relaxation  of  the  rule  as  can  be  done  with  safety. 
This  has  been  done  from  time  to  time  with  regard  to 
this  rule  of  relation,  but  the  Legislature  has  not  relaxed 
it  so  far  as  to  give  relief  to  the  sheriff  in  this  case. 

The  sheriff  is  exposed  to  other  risks  where  he  acts 
equally  bondjide.  The  office  is  an  office  of  risk  and  lia- 
bility;  but  it  is  not  an  office  of  unmixed  risk  and  liability; 
the  sheriff*  receives  remuneration  for  his  risk  as  well  as  his 
trouble,  and  he  cannot  take  the  remuneration  and  shake 
off  the  liability.  If  he  thinks  that  the  risk  is  dispropor- 
tioned  to  the  remuneration,  let  him  apply  to  the  Legislature 
for  relief;  his  risks  have  been  materially  lessened  by  the 
Legislature;  his  profits  have  not  been  abridged.  There 
is  not  any  case  of  hardship  upon  the  sheriff,  under  the 
bankrupt  law,  which  can  be  compared  with  the  case  of 
Glasspoole  v.  Young  (6),  which  was  an  action  of  trover 
against  the  sheriff.  The  plaintiff,  then  a  widow,  had  in- 
termarried with  one  Mearhig,  The  goods  in  question,  at 
the  time   of  her   marriage^  were   her  property.     In  the 

(«)  6  J.  B.  Moore,  313.        (6)  9  Barn.  &  Cress.  696;  4  M.  &  R.  633. 
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Etch. ^^^ber,  course  of  the  next  year  a  judgment  on  a  warrant  of  at- 
N^-...^^...^/  torney  was  entered  up  against  Mearingf  and  a  writ  of  ^ 
Gahlamd  fa.  issued,  under  which  the  sheriff  seized  the  goods  in  the 
Carlislb.  house  where  Mearing  and  the  plaintiff  lived  together  as 
man  and  wife.  The  plaintiff  believed  herself  to  be  his 
wife ;  an  application  was  made  to  set  adde  the  execution 
for  some  supposed  irregularity,  in  which  she  made  an  af- 
fidavit as  his  wife.  Two  years  afterwards  she  discovered 
that  he  had  a  former  wife  living.  She  brought  an  action 
of  trover  against  the  sheriff,  and  recovered  the  value  of 
the  goods  which  he  had  taken.  There  was  in  that  case 
every  ingredient  that  could  constitute  a  case  of  bona  fides 
in  the  sheriff,  and  of  hardship  in  his  being  thus  called 
upon  long  afterwards  to  pay  the  value  of  the  goods 
which  he  had  seized  and  sold ;  but  the  law  was  inflexible. 
Under  a  warrant  to  take  the  goods  of  Mearing,  the 
sheriff  had  taken  the  goods  of  Glasspoole,  and  the 
Court  of  King's  Bench  held  that  he  was  liable.  I  do 
not  know  that  the  hardship  upon  an  officer,  who  is  well 
paid  for  bis  risk,  is  greater  than  that  of  many  other  per- 
sons upon  whom  the  operation  of  the  bankrupt  laws  is 
found  to  press,  and  upon  whom  they  formerly  pressed  still 
more  heavily.  The  preambles  to  the  early  statutes  shew 
the  unceasing  jealousy  of  the  Legislature  as  to  the  frauds 
of  bankrupts ;  and  one  after  the  other  recites  the  difficulty 
of  keeping  pace  with  the  secret  frauds  and  contrivances 
which  were  resorted  to  to  defeat  their  creditors.  Possibly 
it  was  owinjy;  to  that^  that  the  relation  back  of  the  title  of 
the  assignees  was  long  allowed  to  prevail  to  an  extent 
which  worked  great  injustice.  Nevertheless,  the  courts 
of  law  contented  themselves  with  expounding  the  law  as 
they  found  it;  and  the  repeated  amendments  which  the 
law  has  received,  it  has  received  from  the  Legislature. 
The  statutes  of  1  Jac.  1,  c.  15;  21  Jac.  1,  c.  19;  19 
Geo,  2,  c.  32;  46  Geo.  3,  c.  C5,  have  all  been  passed  to 
relieve  persons  from  the  hardship  occasioned  by  the  appli- 
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cation  of  this  principle,  the  relation  back  of  the  property  Mrch.  chamher, 

of  the  assignee.     And  during  the  pending  of  this  cause,  ^ 

the  Interpleader  Act  has  extended  the  protection  which  Garland 

before  was  given  to  the  sheriff.     Upon  the  whole,  I  am  of  Carlisle. 
opinion  that  the  judgment  of  the  Court  of  Common  Pleas 
is  rights  and  ought  to  be  affirmed. 

Taunton,  J.— I  concur  in  the  judgment  which  has  just 
been  delivered  by  my  brother  Gumey,  I  do  not  think  it 
necessary  to  state  the  reasons  wliich  lead  me  to  come  to 
this  conclusion,  because  I  gave  this  question  my  deliberate 
consideration,  and  stated  my  reasons  at  length  for  the 
opinion  which  I  had  formed  in  the  case  of  Balme  v.  Hut-* 
ion  (a).  I  see  no  reason  to  depart  from  the  conclusion  to 
which  I  then  arrived.  I  think  that  the  uniform  practice  of 
one  hundred  and  fifty  years  ought  not  to  be  disturbed  by 
fancied  innovations  on  the  one  band,  or  on  the  authority 
of  three  or  four  obsolete  cases  on  the  other.  I  am  there- 
fore of  opinion^  that  the  judgment  of  the  Court  below 
ought  to  be  affirmed. 

BoLLAND,  B. — The  facts  found  by  the  special  verdict, 
upon  which  the  questions  arise  that  the  Court  is  met  to 
decide  upon,  having  been  so  fully  called  to  our  attention, 
it  becomes  unnecessary  for  me  to  re-state  them.  The 
learned  Judges  who  formed  the  Court  of  Common  Pleas 
when  this  special  verdict  was  before  it,  being  satisfied  that 
there  had  been  a  sufficient  conversion  to  raise  the  question 
of  the  defendant's  liability,  and  that  Court  having  recently 
decided,  in  the  case  of  Price  v.  Helyar  (6),  that  a  sheriff 
who  had  taken  in  execution  the  goods  of  a  bankrupt,  as 
the  defendant  in  the  present  case  has  done,  was  liable  in 
trover  to  his  assignees,  although  such  sheriff  had  no  notice 
of  the  bankruptcy,  and  a  commission  had  not  been  sued  out 

(a)  Sec  1 C.  &  M.  272.        (6)  4  BiDg.  697;  S.  C.  1  M.  &  P.  641. 
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Ej:eh.  Chamber,  at  the  time  of  the  execution,  delivered  judgment  in  favour 
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N ^  '  >     of  the  plaintifT,  leaving  the  defendant  to  resort  to  a  court 

Garland  of  appeal,  if  he  should  be  desirous  of  having  the  question 
Carlisle,  of  law  again  discussed.  The  chief  point  now  submitted 
to  us,  having  been  so  lately  decided  in  the  Court  of 
which  I  am  a  member,  in  tbe  case  of  Balme  v.  Hutionf 
after  most  anxious  consideraTlion  of  all  the  cases  that  are 
to  be  found  in  the  books  respecting  it,  and  agreeing,  as 
I  still  do,  with  all  that  was  said  by  the  learned  Lord  Chief 
Baron,  in  the  elaborate  judgment  delivered  by  him  as  the 
unanimous  opinion  of  the  Court,  I  might,  as  far  as  relates 
to  the  main  question,  content  myself  with  referring  gene- 
rally to  that  decision,  and  shortly  pointing  out  some  of  the 
authorities  that  led  me  to  the  conclusion  that  I  arrived  at; 
but  as  that  judgment  of  the  Court  of  Exchequer  has  been 
since  reversed,  and  I  cannot  but  be  aware  that  a  great  dif- 
ference of  opinion  exists  in  the  minds  of  the  Judges,  I 
shall  state  more  fully  than  I  should  otherwise  have  done, 
my  reasons  for  still  adhering  to  the  opinion  I  have  before 
delivered  on  the  question. 

There  are  two  points  arising  upon  this  special  verdict: — 
The^r^/ is,  whether  the  defendant  below  is  liable  ?  The 
second^  if  he  is  liable,  to  what  extent? 

The  claim  of  the  plaintiff  below  is  founded  upon  a 
statutory  provision,  by  which  the  property  of  a  bankrupt, 
at  the  time  of  his  bankruptcy,  is  subjected  to  the  opera- 
tion of  a  commission  against  him.  The  late  stat.  6  Geo.  4, 
c.  16,  by  which  the  law  of  bankruptcy  is  now  regulated, 
though  it  differs  in  some  parts  from  former  acts,  furnishes 
no  grounds  for  a  difference  of  construction  in  this  jparticu- 
lar.  The  cases  therefore,  which  have  arisen  upon  former 
statutes,  are  still  to  be  considered  as  authorities  upon  the 
point  before  us.  The  defendant  in  the  action  was  a  mi- 
nisterial officer;  he  was  acting  in  the  execution  of  his 
duty  as  sheriff,  and  in  obedience  to  a  command  from  one 
of  the  superior  courts  of  justice;  the  proceeding  was  no't 
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Ibr  his  benefit,  it  was  in  the  King's  name ;  the  property^  £«eA.  CkamUr^ 
at  the  time  of  the  seizure,  was  in  the  bankrupt,  and  the  ^  ^  ^ 
defendant  had  no  notice  of  the  bankruptcy ;  looking  at  this  Garland 
State  of  things,  it  does  appear  to  me  a  very  strong  measure  Carlisle. 
to  make  that  public  officer  a  wrong-doer,  in  consequence 
of  subsequent  events,  over  which  he  had  no  control.  But 
it  is  said,  this  hardship  upon  the  sheriiF  cannot  operate 
in  his  favour,  and  instances  are  adduced  in  which  the  law 
holds  him  answerable  for  acts  performed  in  the  course  of 
his  duty,  and  in  which  he  has  been  equally  innocent  and 
honest,  as  in  the  present  case.  I  admit  that  many  and 
very  serious  liabilities  are  thrown  upon  sherifTs ;  but  those 
liabilities  were  known  to  the  Courts  that  decided  the  ear- 
lier cases,  and  yet  these  cases  establish  a  distinction  be- 
tween the  responsibility  of  a  sheriff  and  an  execution 
creditor.  I  allude  to  Bayley  v.  Bunning,  Leehmere  v. 
Thorogoodf  and  Cole  v.  Davies.  The  case  of  Bayley  v. 
Buiming  (a)  is  the  earliest,  I  believe,  on  this  point  It 
was  an  action  of  trover  against  a  bailiff,  the  jury  found  a 
special  verdict  On  6th  June^  J.  S.  committed  an  act 
of  bankruptcy.  On  11th  June^  J.  D.  sued  out  aji.ja. 
against  the  goods  of  J.  S.,  tested  4th  June,  under  which 
the  defendant  seized.  A  commission  against  J,  S,  after- 
wards issued,  and  the  goods  were  assigned  by  the  com- 
missioners to  the  plaintiff;  if  the  taking  by  the  defen- 
dant were  lawful,  the  jury  found  for  him;  if  not,  for 
the  plaintiff.  It  is  unnecessary  to  state  the  grounds  upon 
which  it  was  argued  at  the  bar.  It  came  on  first  in  Trinity, 
17th  Car.  2,  Judgment  was  not  given  till  Easier  Term 
following ;  the  case  was  decided  in  favour  of  the  defendant, 
he  being  an  officer  obliged  to  execute  the  writ,  who  could 
not  know  of  the  acts  of  bankruptcy,  or  that  any  commis- 
sion would  be  sued  out.  The  case  is  also  reported  in 
1  Sid.  271,  and  is  put  by  him  on  the  official  character  of 

(o)  1  Lev.  1/3. 
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Eteh,  Chamber,  the  defendant  only.  It  is  observed,  in  the  report  of 
'  Cooper  V.  Chitty  (a),  by  Lord  Man^eldf  that  **  Siderfin 
Garland  does  not  seem  to  know  what  the  Court  was  going  upon, 
Caruilb.  for  the  Court  tied  it  up  to  the  taking,  whereas  he  does 
not  seem  to  distinguish  between  the  trover  and  the  tres- 
pass." It  must  be  admitted,  the  report  is  imperfect  in 
some  particulars,  but,  as  to  the  grounds  of  the  judgment, 
Siderfin  agrees  with  Levinx;  and  it  is  material  to  observe, 
that,. in  the  report  of  Phillips  y.  Thompson,  in  C.  B., 
by  Levinz,  in  his  3rd  volume,  193,  the  Judges,  in  noticing 
Bayley  v.  Bunning,  stated  that  that  case  was  decided 
solely  in  excuse  of  the  bailiff,  who  ought  to  be  excused  for 
executing  the  writ,  and  not  on  the  ground  that  the  goods 
were  bound  by  the  writ;  and  it  must  not  be  lost  sight  of, 
in  estimating  the  weight  to  be  given  to  the  reports  in  the 
3rd  volume,  that  they  are  reports  of  cases  determined 
during  the  time  that  Levinx  was  a  Judge  of  the  Court  of 
Common  Pleas;  and  of  others  which  were  decided  after 
be  was  removed  from  the  Bench.  It  appears,  therefore, 
that  JSayley  v.  Sunning  may  be  relied  on  as  an  authority, 
that,  in  the  ca^e  of  an  officer,  an  act  would  be  lawful, 
which,  if  done  by  an  ordinary  person,  would  be  an  un- 
lawful taking,  and  subject  the  doer  to  an  action  of  trover. 
Lechmere  v.  Thorogood  is  the  next  authority ;  it  is  to 
be  found  in  3  Mod.  ^36;  1  Show.  12;  Comb.  123,  It 
was  an  action  of  trespass  by  the  assignee  of  a  bankrupt 
against  the  sheriffs  of  London  and  others  for  seizing  the 
goods  of  the  bankrupt  after  an  act  of  bankruptcy  by  him. 
The  act  of  bankruptcy  was  committed  on  the  28th  of  April, 
the  seizure  was  on  the  S9th.  It  was  put  by  Shower,  ar- 
guendo, '*  that  though  the  statute  vested  the  property  of 
the  goods  in  the  assignee,  yet  this  relation  shall  not  work 
a  wrong  to  make  the  officer  a  trespasser,  who  had  a  good 
authority,  and  took  goods  lawfully ;  and  so  is  the  case  of 
Bayley  v.  Bunning,  Sid.  271, 272."    The  Court  was  clear 

(a)  1  Burr.  35. 
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that  the  verdict  was  agamst  the  plaintiff,  entire  damages  be-  £xdb.  Chamber, 
ing  given ;  and  that  this  action  lay  not  against  the  officer,     .    ^'    . 
though  trover  would  against  the  party,  and  so  judgment      Oael4no 
f(Mr  the  defendant.    Here,  again,  the  distinction  between     carliili. 
officers  and  other  persons  is  recognised  by  the  Court; 
and,  though  the  action  was  trespass,  it  is  clear  from  the 
report  that  the  decision  would  have  been  the  same  had  it 
been  trover. 

In  Cole  V.  Davies  and  others^  assignees  of  Mauley  a 
bankrupt.  Lord  Raymond,  at  p.  7^,  reports  Holt,  Chief 
Justice,  to  have  ruled  at  NUi  Prius,  '*  That,  if  the  goods  of 
Am  be  seized  upon  a^.  fa.  issued  upon  a  judgment  obtain- 
ed against  A.,  and  after  the  seizure  A.  becomes  bankrupt, 
this  act  of  bankruptcy  cannot  affect  the  goods  levied  in 
execution,  as  aforesaid;  but,  if  A.  was  a  bankrupt  before 
the  seizure,  and,  after  the  bankruptcy,  the  sheriff,  upon  a 
writ  of  ^.  Ja.  to  him  directed,  upon  a  judgment  obtained 
against  A.,  seizes  the  goods  and  sells  them,  and  a  commis- 
sion of  bankruptcy  is  granted,  and  the  said  goods  as- 
signed by  the  commissioners,  the  assignees  may  maintain 
trover  against  the  vendee  of  the  goods ;  but  no  action  will 
lie  against  the  sheriff,  because  he  obeyed  the  writ/'  The 
authority  of  this  report  is  impeached  by  Lord  Mansfield, 
upon  the  ground  of  Lord  Raymond  being  young  at  the 
time,  and  that  it  is  a  loose  note  of  what  was  said  obiter. 
With  the  highest  respect  for  every  opinion  delivered  by  so 
great  a  man  as  Lord  Mansfield,  I  must  take  the  liberty  of 
saying  that  the  four  resolutions  in  Lord  Raymonds  Re- 
port, of  which  that  I  have  extracted  is  the  first,  appear, 
as  far  as  the  reporter  is  concerned,  to  bear  the  stamp  of 
accuracy ;  the  positions  laid  down  are  plain  and  simple, 
and  such  as  even  a  young  man  of  so  much  talent  as  Lord 
Raymond  could  readily  comprehend.  The  case  of  Aldr 
ridge  v.  Ireland  {a),  strongly  supports  these  cases. 

(a)  1  Taunt.  273. 
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£*ciL  Chamber,       The  case  of  Coover  V.  Chitty  and  others  was  an  action 
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^  ^  ^  of  trover  by  the  assignees  of  a  bankrupt  against  the 
Garland  sheriffs  of  London.  On  the  4th  November  the  trader 
Carlisle,  committed  an  act  of  bankruptcy ,  on  the  5th  diJLfa.  issued 
against  his  goods,  on  the  8th  a  commission  was  sued  out, 
and  an  assignment  of  his  property  was  executed ;  on  the 
28th  the  sheriff  sold  the  goods;  thus  the  seizure  was  at 
a  time  when  the  sheriff  was  ignorant  of  the  act  of  bank^ 
ruptcy,  but  the  sale  was  twenty  days  after  the  commission 
and  assignment,  and  when  the  bankruptcy  was  notorious. 
No  notice  could  be  fuller;  and  it  seems  that  the  judgment 
proceeded  upon  the  sale  having  been  after  notice  of  the 
bankruptcy,  and  that  the  sheriff  had  done  an  act  which, 
even  in  his  character  of  a  public  officer,  amounted  to  a 
wrongful  conversion,  and  rendered  him  liable  to  answer  to 
the  assignees  in  an  action  of  trover;  but  that  the  seizure, 
even  after  the  act  of  bankruptcy,  was,  in  the .  case  of  the 
defendant,  as  sheriff,  excusable. 

The  Court  of  Exchequer ^  in  its  judgment  in  Balme  v. 
Hution,  after  having  taken  the  same  view  of  the  case  of 
Cooper  V.  Chitty  as  I  have,  has  at  very  great  length 
pointed  out  many  expressions  used  by  Lord  Mansfield  to 
shew  that  he  never  could  have  intended  that  case  to  have 
the  extended  operation  contended  for  on  the  part  of  the 
plaintiff.  As  the  judgment  is  fully  reported,  I  should 
very  unnecessarily  consume  the  time  of  the  Court  were  I 
again  to  state  it.  I  may,  however,  be  permitted  shortly 
to  observe,  that  unless  many  observations  of  the  learned 
Lord  were  meant  to  point  out  and  to  draw  a  distinction 
between  the  liabilities  of  an  officer,  who  acted  in  perfect 
ignorance,  and  one  who  proceeded  to  a  sale  after  notice  of 
a  bankruptcy,  he  took  very  unnecessary  trouble,  and  he 
delivered  an  opinion  at  very  great  length,  which  might  have 
been  comprised  in  a  few  sentences* 

In  1807,  the  case  of  Potter  v.  Starkie  was  tried  before 
Mr.  Baron  Wood,  at  Lancaster.     It  appeared  on  the  trial 
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that,  on  the  1st  of  the  month,  Afi.fa.  was  delivered  to  the  Bxek.  chamLer, 
sheriff*,  and  on  the  2nd,  J.  S.  committed  an  act  of  bank-  ^ 

raptcy  ;  the  sheriff"  seized  on  the  3rd.  The  Judge  held  Garlakd 
die  sheriff*  liable.  A  rule  nisi  for  a  new  trial  was  ob-  Carlisle. 
tained.  Cooper  v.  Chiity  and  Timbrell  v.  Mills  were 
quoted  and  relied  on  by  the  counsel,  Richardson^  for  the 
sheriff*;  and  it  was  contended  that  the  ground  of  the  de- 
cision in  those  cases  was,  that  the  sale  was  after  the  as- 
signment^ when  the  sheriff*  must  be  taken  to  have  had 
notice  of  the  bankruptcy.  It  was  argued,  in  favour  of  the 
plaintiff*,  that  the  sheriff^  had  not  taken  the  goods  men- 
tioned in  the  writ,  i.  e.  the  goods  of  J.  S.^  but  those  of 
other  persons,  and  that  he  was,  therefore,  guilty  of  a  con- 
version. The  rule  was  discharged.  And  Best^  C.  J.,  in 
his  judgment  in  Price  v.  Helyar^  says,  "  We  were  anxious, 
however,  to  inquire  about  the  case  of  Potter  v.  Starkie; 
and  we  learn  from  Richardson^  J.,  that  the  report  of  that 
case  in  the  argument,  in  Maule  Sf  Selwyn^  is  accurate; 
that  the  Court  of  Exchequer  did  decide  in  the  manner 
there  stated,  and  gave  the  reason  there  assigned,  that  the 
case  depended  upon  the  previous  decision  in  Cooper  v. 
ChUiy:  and  we  think  the  case  of  Cooper  v.  Chitty  em- 
braces the  principle  on  which  we  now  decide.'*  The  case 
of  Potter  V.  Starkie  was,  therefore,  determined  upon  the 
single  authority  oi  Cooper  v.  Chitty;  Bailey  v.  Bunning, 
Lechmere  v.  Thorogood,  Cole  v.Davies,  were  not  referred 
to  either  at  the  Bar,  or  by  the  Court;  no  distinction  was 
drawn  between  the  officer,  the  minister  of  the  law,  and 
the  execution  creditor,  by  whom  and  for  whose  benefit  the 
law  is  pat  in  motion.  Wyatt  v.  Blades  {a)  was  a  case  tried 
before  Lord  EUenborough.  It  was  trover  for  taking  the 
bankrupt's  gooda  in  execution  after  a  secret  act  of  bank- 
ruptcy. The  act  of  bankruptcy  was  on  the  8th  December. 
The  sheriff  seized  under  Siji./a.  on  the  8th  February,  and 

(a)  3  Camp.  396. 
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i^ch.  Chamber,  the  casc  of  Wyatt  V.  Blades  (a),  I  place  no  reliance,  as  it 

V      V      "^     was  only  at  Nisi  Prius,  but  it  shews  that  it  was  taken  for 

Garland      granted  by  Lord  Ellenborough  and  the  hhr.    The  same 

Carlisle,      point  has  been  so  laid  down  in  difierent  text  books  (6): 

and  I  may  say  for  myself,  that,  since  I  became  a  member 

of  the  profession,  and  in  the  habit  of  adTising  others,  I 

have  considered  that  no  question  of  bankrupt  law  was 

more  completely  settled  than  this;  I  never  heard  that  any 

doubt  was  entertained  upon  it;  and  I  certainly  felt  some 

surprise  when  the  objection  was  taken  on  the  first  motion 

for  a  new  trial  in  the  case  of  Balme  v.  Hutton. 

To  countervail  so  many  modern  authorities,  and  the 
established  modern  practice,  what  arguments  and  what 
authorities  are  adduced  on  the  other  side? 

It  is  said,  first,  that  these  cases  have  proceeded  upon  a 
notion  that  the  question  was  decided  in  Cooper  v.  Chiity  (c), 
whereas  the  only  point  there  decided  was,  that  the  sheriff 
was  liable  in  trover,  where  he  seized  after  a  secret  act  of 
bankruptcy,  and  sold  after  the  assignment.  In  answer  to 
this  I  say  that  the  Judges  in  all  these  modem  cases  have 
not  been  under  a  misapprehension  as  to  the  effect  of  the 
case  of  Cooper  v.  Chiity;  it  was  not  treated  as  a  case  in 
pointy  but  as  shewing  generally  that  the  property  in  goods 
was  vested,  by  relation  to  the  act  of  bankruptcy,  in  the 
assignees,  where  the  execution  was  not  executed  before 
it,  and  that  mere  property  is  a  sufficient  title  in  an  action 
of  trover;  though  not  in  an  action  of  trespass,  in  which, 
by  the  rule  of  common  law,  possession  is  necessary  at  the 
time  of  the  trespass  committed. 

This  principle  I  consider  as  having  been  laid  down  by 
Lord  Mansfield  in  that  case,  when  he  speaks  of  making 
])ersons  trespassers  to  the  assignees.  That  word  is  mark- 
ed in  italic  in  Lord  Kenyoris  report  (d),  and  it  is  explained 

(a)  3  Camp.  396.  (c)  1  Burr.  20;  1  Lord  Kenyon, 

(6)  Cooke's   Bankrupt  Law{       ^^^* 
Rac.  Abr.  GwiU.  ed.  1798.  {d)  1  Lord  Kenyon.  418. 
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by  the  context  to  mean,  not  torong-doers  generally,  but  Rj^cH,  chamber, 
trespassers  in  the  technical  sense^  and  subject  to  an  in-  ^ 

dictment  or  action  of  trespass:  and  it  is  perfectly  clear  Garland 
that  the  Court  of  King*s  Bench,  in  the  case  of  Smith  v.  carlulb. 
MiUes  (a),  considered  Lord  Mansfield  as  having  laid 
down  and  acted  upon  this  distinction  between  the  two 
forms  of  action ;  and  Lord  Chief  Justice  De  Grey,  in 
HUchin  v.  Campbell,  expressly  states  that  this  distinction 
prevails.  He  saj's,  *'  that,  notwithstanding  the  transfer 
of  the  property  by  relation,  the  sheriff  is  certainly  no  tres- 
passer by  taking  the  goods  in  execution  after  the  act  of 
bankruptcy  and  before  the  commission  issued:  but,  by 
selling,  the  sheriff  converts  the  goods,  and  then  trover  is 
maintainable  against  the  sheriff  or  his  vendee.** 

It  is  next  urged  that  the  authority  of  these  numerous 
modern  cases  is  at  variance  with  two  antient  decisions — 
Cole  V.  Davies  (b)  and  Bayley  v.  Bunning  (c) — which,  it 
is  said,  have  not  been  adverted  to  in  the  modern  cases. 
The  first  of  these  is  a  short  note  of  Lord  Raymond  of  a 
Nisi  Prius  decision  of  Lord  Holt.  The  facts  are  not 
stated ;  and  Lord  Mansfield,  in  Cooper  v.  Chitty,  treats  it 
as  of  no  weight.  From  the  different  reports  of  the  latter 
case,  it  is  difficult  to  discover  the  precise  ground  of  the 
decision:  but  it  seems,  I  think,  to  have  been  decided  for 
the  defendant  upon  the  peculiar  form  of  the  conclusion  of 
the  special  verdict;  which,  after  stating  the  time  of  the 
teste  of  the  writ,  act  of  bankruptcy,  taking,  and  commis- 
sion and  assignment,  refers  to  the  Court  this  question  only, 
whether  the  goods  were  well  taken  or  not :  and  it  is  to  be 
observed  that  no  other  conversion  than  the  original  tak- 
ing was  found  in  that  case;  for,  the  goods  remained  in 
the  hands  of  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit  (d);  and  the  demand  and  refusal,  it  is  well 

(a)  1  Term  Rep.  480.  Keb.  930,  932;  2  Keb.  32. 

(6)  2  Lord  Raym.  724.  (d)  See  the  special  verdict,  ante, 

(r)  1  Lev.  173;    1  Sid.  271;  1      Vol.  l,p.  267,  n.  (a). 
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Exch.  Chamber,  known,  do  not  Constitute  a  conversion,  but  are  only  evi- 
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V  ^  /  dence  of  it.  The  Court  may  have  proceeded  on  the 
Garland  ground  that  the  taking  was  not  at  the  time  unlawful,  being 
Carlisle,  made  by  an  officer  who  had  then  a  right  to  take,  and  was 
not  a  mere  unauthorized  seizure;  that  it  was  not  even  by 
relation  a  trespass^  and  that  a  taking  which  was  not  a 
trespass  could  not,  of  itself,  without  jnore,  be  a  conver- 
sion. At  any  rate,  this  case  is  not  to  be  put  in  competi- 
tion, in  point  of  authority,  with  the  numerous  subsequent 
cases  and  the  long-established  practice  on  this  subject. 
Of  the  case  of  Leehmere  v.  Thorogood  (a),  which  has  also 
been  noticed  as  an  authority  at  variance  with  the  modern 
cases,  it  is  enough  to  say  that  it  was  an  action  oi  trespass; 
and  the  case  of  Bayley  v.  Bunning  there  cited  is  only 
cited  to  prove  that  the  taking  is  not  a  trespass. 

So  stands  the  question  upon  authority ;  and  the  balance 
is  undoubtedly  in  favour  of  the  modern  decisions  and  the 
long-established  practice:  and,  if  we  are  to  follow  the  or- 
dinary principles  of  decision,  assuredly  we  are  bound  by 
them ;  but,  if  we  are  to  disregard  them  upon  this  occasion, 
then  we  must  disregard  both  alike:  we  must  not  treat  the 
case  o(  Bayley  v.  Bunning  as  binding  upon  our  judgment, 
and  all  the  others  as  of  no  avail. 

Let  us  see,  then,  how  the  question  stands  independent- 
ly of  all  authority.  It  lies  in  the  narrowest  compass,  and 
is  a  question  of  construction  only  of  the  positive  enact- 
ments of  the  statute  law,  by  which  the  commissioners  were 
empowered  to  transfer  the  bankrupt's  property,  originally 
to  particular  creditors,  afterwards  to  general  assignees. 
Is  the  effect  of  that  assignment  to  transfer  the  property  at 
the  date  of  the  act  of  bankruptcy,  as  to  the  sheriff  and 
other  ministerial  officers,  of  the  same  character,  or  is  i^ 
not?  This  is  the  whole  question.  If  it  is,  the  shery^ 
must  be  liable;  if  not,  he  is  excused.    The  common  ^.^ 

(a)  Comb.  123;  1  Show.  12;  3  Mod.  236. 
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doctrines  on  the  subject  of  relations  (a),  *'  that  no  relation    ^^\£^^^» 
shall  make  that  tortioas  which  was  lawful/'  and  '*  that  re-     ^      ^      ^ 
lations  are  fictions  of  law,  which  shall  never  do  wrong,"      Garland 
have,  in  my  judgment,  no  legitimate  bearing  upon  the      Carlulb. 
point  to   be   decided;    and,  if  they   had,  the  argument 
arising  from  them  would  go  the  length  of  protecting  cre- 
ditors also,  and  all  others  who  acquired  a  property  in  the 
goods  of  the  bankrupt  by  an  act  lawful  at  the  time.     But 
this  relation  is  not  action  of  law ,  created  by  the  com- 
mon law  for  the  purposes  of  doing  justice,  but  it  is  created 
by  the  express  provisions  of  an  act  of  parliament:  and  the 
only  question  is,  whether  it  is  a  qual\fied  relation  or  not. 
If  the  sheriff  is  not  affected  by  the  statutes,  it  must  be 
because  their  provisions  creating  the  relation  do  not  com- 
prise that  officer,  or  because,  if  they  do,  he  is  by  somb 
other  clause  expressly,  or,  by  the  purview  of  the  statutes, 
hnpliedly,  exempted  from  their  operation. 

First,  let  us  examine  the  clauses  of  the  bankrupt  sta- 
tutes, and  see  whether  they  extend  to  such  an  officer  or 
not. 

The  first  statute,  34  &  35  Hen.  8,  c.  4,  gives  a  power 
of  sale  of  the  bankrupt's  lands,  tenements,  goods,  &c., 
which  is  to  be  good  and  effectual  in  the  law  to  all  intents, 
constructions,  and  purposes,  as  though  it  had  been  made 
by  the  bankrupt  by  writing  indented,  inrolled,  &c. ;  but 
this  statute  appears  to  me  to  give  no  retrospective  opera- 
tion to  the  assignment. 

The  important  statute  is  the  13  Eliz.  c.  7,  which,  after 

enumeratrng  what  are  to  constitute  acts  of  bankruptcy, 

empowers  the  Lord  Chancellor  to  grant  a  commission,  and 

the  commissioners  to  take  by  their  discretion  such  order 

and  direction,  as  well  with  the  body  of  the  offender,  as 

*«o  with  all  bis    lands,   tenements,   and   hereditaments 

/i^iff  ^e  shall  have  in  his  own  right  before  he  become 

(«)  3  Coke,  29  b. 
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Exeh.  Chamber,  bankrupt:  and  also  with  all  such  lands  as  such  person 
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^  shall  have  purchased  jointly  with  his  wife,  children^  or 
Oakland  child^  to  the  only  use  of  such  offender^  or  of  or  for  such 
Carlislb.  use,  right,  or  title  as  such  offender  then  shall  have  in  the 
same,  which  he  may  lawfully  depart  withal,  or  with  any 
person  of  trust  to  any  secret  use  of  such  offender;  and 
also  with  his  money,  goods,  chattels,  wares,  merchandizes, 
and  debts;  and  by  deed  indented,  inroUed  in  one  of  the 
Queen's  Courts  of  Record,  to  make  sale  of  the  lands  be- 
longing to  the  bankrupt,  freehold  and  copyhold;  and  also 
of  all  fees,  &c.,  goods  and  chattels;  or  otherwise  to  order 
the  same  for  the  true  satisfaction  and  payment  of  the  cre- 
ditors, rate  and  rate  alike,  according  to  the  quantity  of 
their  debts:  and  the  section  then  proceeds  to  enact  that 
every  direction,  order,  bargain,  sale,  &c.,  shall  be  good 
and  effectual  in  the  law  to  all  intents,  constructions,  and 
purposes,  against  the  said  offender  or  debtor,  his  wife, 
heir  or  heirs,  child  or  children,  and  such  persons  as  by 
such  joint  purchase  with  the  offender  shall  have  any  estate 
or  interest  in  the  premises,  and  against  all  other  person 
or  persons  claiming  by^  from^  or  under  such  offender  or 
debtor  by  any  act  or  acts  had,  made,  or  done  after  any 
such  person  shall  become  bankrupt  as  is  aforesaid;  and 
also  against  the  lords  of  manors  whereof  such  copyhold 
lands  were  holden,  their  heirs,  successors,  and  assigns. 

The  SI  Jac.  1,  c.  19,  s.  9,  ''for  the  better  distribution 
of  the  lands,  &c.,  goods,  and  chattels  of  the  bankrupt  to 
and  amongst  his  creditors,"  enacts  (inter  alia)  **  that  all 
and  every  creditor  having  security  for  his  debts,  by  judg- 
ment, statute,  recognizance,  specialty,  or  having  made  at- 
tachments in  London^  &c.,  of  the  goods  and  chattels  of 
any  such  bankrupt,  whereof  there  is  no  execution  or  ex- 
tent served  and  executed  upon  any  of  the  lands,  &c.,  and 
goods  of  such  bankrupt,  before  such  time  as  he  shall  or 
do  become  bankrupt,  shall  not  be  relieved  upon  any 
such  judgment,  &c.,  for  more  than  a  rateable  part  of  their 
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rust  and  clue  debts  with  the  other  creditors  ot  the  bank-  ^<^^-  Chatubvr, 

1833 

rupt,  without  respect  to  any  penalty  or  greater  sum  con-     n^.^.^^.!.^ 
tained  in  any  such  judgment^  ftc.**  Garland 

The  4  Anne,  c.  4,  s.  8,  first  mentions  *'  the  assignees  of  Cari  isle. 
the  commiasionersy'*  and  the  6  Anne,  c  22»  s,  4,  first  directs 
a  meeting  to  be  held  by  the  creditors  for  the  choice  of  as- 
signees. Until  the  time  of  passing  one  of  these  statutes, 
the  effects  of  the  bankrupt  were  assigned  to  different  cre- 
ditors, and  not  to  general  assignees  for  the  benefit  of  all. 

It  is  unnecessary  to  notice  the  subsequent  acts  of  par- 
Uament  further  than  to  say,  that  the  o  Geo.  2  re-enacts, 
alters,  and  adds  to  the  provisions  of  former  statutes,  some 
of  which  had  expired ;  and  that  this  and  the  following 
statutes  were  repealed  by  the  bankrupt  law  at  present  in 
force,  the  6  Geo.  4,  c.  IG.  This  last  act  of  parliament, 
by  the  sixty-third  section,  directs  the  commissioners  to 
assign  the  bankrupt's  estate  and  efiects  to  the  assignees: 
but  it  has  no  words  expressly  avoiding  mesne  acts,  or 
giving  a  relation  to  the  act  of  bankruptcy.  The  clause 
has  been  taken  from  the  1  Jac.  1,  c.  15,  s.  30,  and  5  Geo. 
2,  c  30,  8.  26,  without  considering  that  those  statutes 
were  to  be  construed  in  conjunction  with  the  \3  Elizabeth, 
which  gives  the  retrospective  effect  to  the  assignment: 
but  by  the  new  act  that  statute  is  repealed.  Notwith- 
standing this  oversight,  however,  I  apprehend  tliat  the 
assignment  under  the  new  statute  must  be  held  to  have  a 
similar  operation  to  that  under  the  old :  and  indeed  it  has 
never  been  contended  otherwise,  either  during  the  present 
argument  or  on  any  other  occasion. 

The  question  therefore  seems  to  me  to  turn  upon  the 
construction  of  the  13  Eliz.  and  2\  Jac.  1;  which  former 
statute  is,  by  the  express  provision  of  the  latter,  to  be 
'*  in  all  things  largely  and  beneficially  construed  and  ex- 
pounded for  the  aid,  help,  and  relief  of  the  creditors.'- 

It  is  contended  on  the  part  of  the  sheriff,  that  he  is  not 
affected  by  the  retrospective  clause,  because  he  does  not 
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^'^\^^^'  claim  by.from^  or  under  such  offender ^  by  any  acts  had, 
V — 1.^^.^  made,  or  done  after  he  became  bankrupt  But  it  appears 
Garland  to  me  that  the  sheriff,  who  has  a  right  to  take  only  such 
Carlisle,  interest  as  the  bankrupt  has,  by  virtue  of  the  judgment 
and  execution  against  him,  does  claim  by  or  under  him; 
not,  indeed,  by  a  voluntary  act  or  conveyance  of  the  bank- 
rupt, but  still  by  an  act  done  after  the  bankruptcy;  for, 
the  teste  or  the  issuing  of  the  writ,  which,  as  the  law  then 
stood,  would,  if  this  statute  had  not  passed,  have  given  to 
the  sheriff  a  right  to  seize  goods,  as  against  subsequent 
purchasers,  was  undoubtedly  an  act  done.  The  clause,  it 
is  to  be  observed,  says  nothing  as  to  the  act  being  volun- 
tary, or  being  the  act  of  the  bankrupt  himself.  Let  us 
suppose  that  a  lease  was  made  by  the  owner  of  a  chattel, 
and  a  covenant  for  quiet  enjoyment  in  that  lease  against 
all  claiming  by,  from,  or  under  the  lessor,  by  any  act  or 
acts  had,  made,  or  done;  and  *the  sheriff  seized  and  sold 
the  chattel  under  an  execution  against  the  lessor  tested 
and  delivered  to  the  sheriff  before  the  lease;  would  not 
this  be  a  breach  of  the  covenant?  And,  besides,  if  the 
sheriff  does  not  claim  by  or  under  the  debtor,  the  execu- 
tion creditor  certainly  does  not,  and  the  assignment  would 
not  he  good  against  him ;  which  is  a  point  that  has  never 
for  a  moment  been  contended.  Further,  if  the  sheriff  be 
not  a  ^'  person  claiming  under  the  bankrupt,*"  it  must  be 
wholly  immaterial  whether  he  have  notice  of  the  act  of 
bankruptcy,  or  even  of  the  commission,  or  not:  he  cannot 
possibly  be  a  person  so  claiming,  because  he  has  notice  of 
either  or  both  those  facts,  if  he  is  not  without;  and  there- 
fore, if  the  construction  contended  for  by  the  plaintiff  in 
error  is  put  on  the  words  of  the  statute,  it  follows  that  the 
sheriff  would  not  be  liable  if  he  seize  the  goods  of  the 
bankrupt  with  full  knowledge  both  of  the  bankruptcy  and 
commission ;  a  proposition  which  is  not  attempted  to  be 
asserted,  for,  on  the  contrary,  it  is  distinctly  admitted  that 
he  must  be  liable  in  such  a  case. 
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It  seems  to  me,  therefore,  that  the  sheriflT,  if  he  had  Exek.  Ckambtr, 
seized  and  sold  under  a  writ  tested  and  issued  after  an  act  '  ^ 

of  bankruptcy,  would  not  have  been  protected  upon  the      Garland 
proper  construction  of  this  statute.  Carlisle. 

The  SI  Jac.  1  prevents  a  creditor  from  having  any  lien 
(m  the  land  of  the  bankrupt  by  a  judgment  obtained,  or 
on  his  goods  by  Jieri  facias  tested  or  issued  before  the 
bankruptcy :  it  prohibits  the  commissioners  from  assigning 
to  such  person  more  than  a  rateable  part,  in  the  same  way 
as  to  the  other  creditors — that  is,  the  lands,  notwithstand- 
ing such  judgment,  the  goods,  notwithstanding  such  writs 
of  Jieri  JiteiaSf  were  to  be  assigned  proportionably  to  each 
creditor^  like  the  bankrupt's  other  goods;  and,  conse- 
quently, since  that  statute,  the  sheriff  could  not  have 
seiteed  after  .an  act  of  bankruptcy  any  goods  of  the  bank- 
rupt under  a  writ  tested  or  issued  before  the  act  of  bank- 
ruptcy. Since  the  statute  of  6  Anne,  if  not  since  the  4 
Anme,  the  commissioners  have  had  the  same  power  of  as- 
signing to  the  general  assignees  that  they  had  before  of 
assigning  to  individual  creditors:  and  the  sheriff  has  no 
power  to  seize  any  of  the  effects  so  assigned,  after  the  act 
of  bankruptcy,  under  a  writ,  whenever  tested,  issued,  or 
delivered  to  him. 

The  provisions,  therefore,  of  the  statute  of  13  Eliz.,  in 
my  judgment,  affect  the  sheriff'as  well  as  all  other  persons 
claiming  title  to  the  goods  of  the  bankrupt,  either  by  con- 
tract with  or  assignment  from  him,  or  by  operation  of  law : 
and  the  same  relation  which  is  given  by  the  first  statute  is, 
no  doubt,  continued  by  all  those  which  followj  and  by  the 
existing  law. 

This  brings  me  to  the  second  question — whether  the 
case  of  the  sheriff  is  in  any  way  excepted  from  the  opera- 
tion of  the  statutes  which  give  this  relation.  It  is  cer- 
tainly nowhere  expressly  excepted :  if  the  exception  ex- 
ist, it  must  be  implied.  Now,  I  take  it  to  be  clearly  the 
duty  of  Courts  to  constrtie  acts  of  parliament  only ;  and 
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Exch.  Chamber,  that  duty  is  to  be  performed  by  construing  them  accord- 
s.^^^^^^.^    ing  to  the  legal,  ordinary,  and  grammatical  sense  Of  the 
Garland      words  used ;  unless  such  construction  would  be  inconsis- 
Carlisle,      tent  with  the  purpose  of  the  legislature,  express  or  im- 
plied, or  lead  to  some  manifestly  unreasonable  or  absurd 
consequence ;  in  which  cases  the  language  may  be  quali- 
fied so  as  to  obviate  the  inconsistency  or  mischief,  but  no 
further.     The  question  is  always  what  is  the  meaning  of 
that  which  the  framer  of  the  act  has  done,  not  what  he 
ought  to  have  done.     It  cannot  be  said  that  the  construc- 
tion which  makes  the  sheriff  liable  is  inconsistent  with  the 
avowed  purpose  of  the  legislature — the  even  distribution 
of  all  the  bankrupt's  cifiects ;  on  the  contrary,  it  is  clearly 
in  furtherance  of  it,  by  extending  the  remedy  for  the  re- 
covery of  the  bankrupt's  goods. 

The  only  ground  upon  which  an  implication  can  be  rested 
in  this  case  is,  that  such  a  construction  would  be  unreason- 
able on  account  of  the  hardship  on  the  sheriff.  But  a  mere 
hardship  on  particular  individuals  is  not  unreasonable 
when  it  is  for  the  purpose  of  completely  securing  an  object 
beneficial  to  a  great  class:  and,  if  the  mere  hardship  on 
some  would  be  a  legitimate  ground  of  introducing  implied 
exceptions,  why  should  we  stop  with  the  sheriff?  The 
case  of  persons  deriving  title  from  the  bankrupt  by  pur- 
chase and  payment  of  the  purchase  money,  by  taking  a 
pledge  of  the  bankrupt's  goods,  by  paying  their  debts  to 
the  bankrupt,  by  receiving  their  debts  from  him,  in  igno- 
rance of  the  bankruptcy,  are  all  cases  of  hardship,  not 
perhaps  quite  so  great  as  that  of  the  sheriff;  but  cer- 
tainly so  nearly  approaching  to  it  in  degree,  that  it  is 
impossible  to  draw  a  line  between  them,  and  say  that  the 
Court  shall  imply  so  far  on  account  of  the  hardship,  and 
no  further. 

The  only  distinction  in  the  case  of  the  sheriff  is,  that  he 
is  not  a  volunteer:  he  is  bound  to  execute  the  process  of 
the  Court,  and  liable  to  an  action  at  tiie  suit  of  the  credi- 


MICHASLMA8  TERM^  4  WILL.  IV.  75 

tor  for  not  executing  it,  even  though  he  knows  of  the  act  ^Boc^-  chamber, 
of  bankruptcy  (a) ;  in  which  action  the  damage  may  equal  ^ 

the  amount  of  the  debt.  With  respect  to  the  extreme  Garlamd 
difficulty  of  acquiring  knowledge  of  the  act  of  bankruptcyi  Carliilb« 
and  the  physical  impossibility  of  knowing  whether  a  com- 
miasion  will  afterwards  be  issued  or  not,  he  is  precisely  in 
the  same  situation  with  all  other  persons  who  intermeddle 
with  the  bankrupt's  property.  It  is,  howeveri  admitted 
in  the  argument  on  the  other  side,  that  it  is  not  this  pecu- 
liarity in  the  sheriff's  case  that  is  the  ground  of  excep- 
tion; for,  it  is  allowed,  that,  if  be  knows  of  the  act  of 
bankrupieyf  he  is  not  to  be  exempted ;  and  yet  he  is  just 
as  much  under  an  obligation  to  execute  the  process,  and 
liable  to  an  action  if  he  does  not,  with  or  without  that 
knowledge,  unless  not  only  a  commission  has  issued,  but 
unless  it  has  been  acted  upon  and  an  assignment  made ; 
and  therefore  it  follows,  either  that  this  distinction  be- 
tween his  liability  with  notice  of  the  bankruptcy  and  with- 
out must  be  abandoned,  and  the  sheriff  exempted  in  both 
cases ;  or  that  there  is  just  as  much  reason  to  exempt  all 
other  innocent  persons  as  the  sheriff;  for,  all  may  by  di- 
ligent inquiry  equally  well  ascertain  whether  there  has 
been  an  act  of  bankruptcy  or  not. 

In  truth,  this  doctrine  of  exceptions  by  implication  from 
the  statute,  on  the  ground  of  hardship,  is  an  usurpation 
upon  the  province  of  the  legislature.  Their  object,  by 
giving  a  retrospective  operation  to  the  assignment,  was,  to 
secure  the  equal  distribution  of  the  bankrupt's  effects; 
and,  for  that  purpose,  it  was  deemed  more  beneficial  to 
provide  that  the  assignment  should  by  relation  defeat  all 
mesne  acts,  at  the  expense  of  hardship  in  individual  cases, 
than  by  giving  it  only  a  present  operation,  to  allow  an  op- 
portunity to  those  fraudulent  and  improvident  disposi- 

{a)  That  is,  provided  such  act  of  bankruptcy  be  not  followed  by  a 
commisflioD. 
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Bjcck.^mb€r,  tions  to  wbich  men  in  a  state  of  bankruptcy  almost  invari* 
K^^,^^^^     ably  have  recourse.    Where  the  operation  of  this  general 
Garland      rule  has,  in  the  experience  of  the  legislature^  produced 
Carlisle,      peculiar  hardship,  they,  and  not  the  Courts  of  law,  have 
in  various  subsequent  statutes  mitigated  its  severity :  and 
if,  by  continued  experience,  the  case  of  the  sheriff  shall 
appear  deserving  of  it,  we  must  trust  to  the  wisdom  of  the 
legislature  to  make  an  exception ;  and  not,  by  making  one 
ourselves,  violate  the  principle  upon  which  judicial  deci- 
sions ought  to  be  made. 

Upon  the  ground  of  authority,  therefore,  and,  inde- 
pendently of  authority,  upon  the  fair  construction  of  the 
statute  law,  I  think  the  sheriff  is  liable  to  this  action,  and 
that  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

Vaughan,  B. — After  the  elaborate  discussion  of  this 
question  in  the  case  of  Bahne  v.  Hution,  first  in  the  Court 
of  Exchequer^  and  afterwards  upon  a  writ  of  error  in  the 
Exchequer  Chamber,  I  enter  with  unfeigned  reluctance 
upon  an  examination  of  the  arguments  used  and  the  au- 
thorities referred  to  upon  those  occasions.  But,  concur- 
ring as  I  did  in  the  judgment  delivered  by  Lord  Lyndhurst 
in  the  Court  of  Exchequer^  from  which  a  majority  of  the 
Judges  of  the  Court  of  error  have  since  differed,  I  feel 
it  my  duty  to  state  the  reasons  which  upon  repeated  re- 
flection have  served  only  to  confirm  my  original  impression. 

The  main  question  raised  by  this  special  verdict,  and 
involving  an  important  principle  of  law,  is,  whether  a 
aheriff  having  seized  the  effects  of  a  trader,  and  sold  them 
utider  a  Jieri  facias  issued  after  a  secret  act  of  bank- 
ruptcy, of  which  he  had  no  knowledge,  is  liable  for  the 
value  of  the  property  so  sold,  in  an  action  of  trover,  at 
the  suit  of  the  assignees  appointed  under  a  commission 
subsequently  issued ;  I  admit  the  general  proposition,  that 
after  an  assignment  by  the  commissioners,  all  the  property 
of  the  bankrupt  must  be  considered  from  the  moment  of 
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the  act   of  bankruptcy  as  being  by  relation  the  property  ^«*«  Chambtr^ 
of  the  assignees.     And  that  persons  possessing  themselves     \.^^^^.J^^ 
of  such  property,  and  dealing  with  or  disposing  of  it  to      Oarlawd 
others,  are  liable  to  be  sued  for  the  amount  in  an  action  of     Carliile. 
trover.     But  when  I  admit  such  to  be  the  general  rule 
prerailing  in  the  administration  of  the  bankrupt  laws,  I 
conceive  an  exception  to  be  established  or  necessarily  im- 
plied in  favour  of  the  sheriff,  a  public  oi&cer,  compelled  to 
execute  the  King's  writ,  and  to  sell  under  the  process  of 
the  law.     The  liability  of  the  sheriff  must  be  founded 
either,  j^«/,  upon  the  nature  of  his  office,  and  upon  the 
obligations  and  duties  incident  to  it ;  or, secondly,  upon  some 
legislative  enactments;  or,  thirdly ^  upon  the  authority  of 
decided  cases. 

And,  jfirstf  as  to  the  obligation  and  duty  of  the  sher- 
iff.— ^The  sheriff  acts  as  a  ministerial  officer  in  execution 
of  the  command  he  receives  in  the  King's  name  from 
a  court  of  justice,  and  which  command  he  is  bound  to 
obey.  He  is  not  a  volunteer  acting  from  his  own  free 
will  or  for  his  own  benefit,  but  imperatively  commanded  to 
execute  the  King's  writ.  He  is  the  servant  of  the  law  and 
the  agent  of  an  overruling  necessity,  and,  if  the  service  of 
the  law  be  a  reasonable  service,  he  is  justly  entitled  to  ex- 
pect indemnity  so  long  as  he  acts  with  diligence,  caution, 
and  pure  good  faith — Necesiitas  quicquid  coegit  defendit. 
And  it  should  be  remembered  he  is  not  at  liberty  to  accept 
or  reject  the  office  at  his  pleasure,  but  must  serve  if  com- 
manded by  the  Crown.  All  these  considerations  entitle 
him  to  protection,  and  in  my  humble  judgment  ought  to 
exempt  him  from  the  character  and  consequences  of  a 
wrong-doer,  where  neither  guilt  nor  laches  can  be  imputed 
to  him.  Whether  he  has  any  such  exemption  is  the  point 
to  be  ascertained.  As  to  any  legislative  enactments,  the 
statutes  more  immediately  relating  to  this  subject  are  the 
34  &  35  Henry  8,  c.4;  13  Eliz.  c.  7;  21  Jac.  1,  c.  19; 
5  Geo.  2,  c.  2;  and  6  Geo.  4,  c.  16.     These  several  acts 
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Exeh,  ckambert  the  Said  bankrupt.     It  should  seem  to  have  been  the  ob- 
1833. 

^    ject  of  the  legislature  in  framing  this  provision  to  deprive 

Garland      judgment  or  specialty  creditors  of  any  priority  or  pre- 

Carlisle,     ference  derived  from  the  teste  of  the  writ  or  otherwise, 

■ 

unless  the  execution  was  not  only  served  but  actually  eX" 
ecuted  before  the  bankruptcy.  And  if  such  judgment 
creditor  had  fallen  within  the  operation  of  the  13  EUm* 
c.  7f  s.  2,  as  claiming  by,  from,  or  under  the  bankrupt,  this 
9th  section  of  21  Jac.  I,  c.  19|  depriving  every  creditor 
by  judgment  of  the  right  to  receive  more  than  a  rateable 
part  of  his  just  debt  in  common  with  other  creditors  would 
have  been  unnecessary.  The  same  statute,  21  Jac.  1, 
c/19,  declares  that  all  the  statutes  made  against  bankrupts 
shall  be  largely  and  beneficially  expounded  in  favour  of 
creditors;  and  I  presume  it  is  in  obedience  to  this  enact- 
ment, coupled  with  the  statute  13  Eliz.  c.  7,  that  the 
doctrine  of  relation  was  established  for  the  purpose  of 
avoiding  all  intermediate  acts  done  by  the  bankrupt  be- 
tween the  time  of  the  act  of  bankruptcy  and  the  assign- 
ment of  the  commissioners,  for  the  suppression  of  fraud, 
and  with  a  view  to  insure  an  equal  distribution  of  the 
bankrupt's  property  amongst  all  his  creditors. 

The  6  Geo.  4,  c.  IG,  which  repeals  all  the  former  acts, 
and  consolidates  their  most  valuable  provisions  into  one 
statute,  by  the  63rd  section  directs  the  commissioners  to 
assign  for  the  benefit  of  the  creditors  of  the  bankrupt  all 
the  present  and  future  personal  estate  of  such  bankrupt, 
and  all  his  property  and  his  debts,  and  vests  the  property, 
right,  and  interest  in  such  debts  as  fully  as  if  the  assurance 
whereby  they  are  secured  had  been  made  to  them.  And 
after  such  assignment,  enacts  that  neither  the  bankrupt, 
nor  any  person  claiming  through  or  under  him,  shall  have 
power  to  recover  or  release  the  same,  but  such  assignees 
shall  have  the  like  remedy  to  recover  the  same  as  the 
bankrupt  himself  might  have  had  if  he  had  not  been 
adjudged   bankrupt.     This  section  seems  to   have  been 
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penned  in  conformity  with  the  spirit  nnd  meaning  of  the  ^^f*-  Chamber, 
statute  13  EUz.,  and  requires  not  a  more  enlarged  construe-  '  - 

*  • 

tion.  Assuming^  therefore,  that  there  are  no  legislative  Garland 
enactments  which  create  a  liability  in  the  sheriff,  either  Carlislc. 
express  or  necessarily  implied  in  a  case  circumstanced  like 
the  present,  I  proceed  to  examine  the  leading  judicial  de- 
terauiations  appUcable  to  the  subject;  and  after  reviewing 
all  the  authorities  in  succession  from  Bailey  v.  Bunning 
to  Balme  ▼•  Hutian,  and  comparing  them  with  care  and 
attention,  I  consider  them  (more  especially  the  earlier  ones) 
as  recognising  an  exception  in  favour  of  the  sheriff,  founded 
upon  his  character  of  a  public  officer  and  minister  of  jus- 
tice, who,  being  the  servant  of  the  law,  stands  distinguish- 
ed from  third  persons,  who  are  under  no  legal  obligations 
to  intermeddle  with  the  property  of  the  bankrupt,  and 
therefore  act  at  their  peril.  It  cannot  be  disguised,  that 
it  is  difficult  (indeed  impossible)  to  reconcile  the  latter 
cases  of  Poller  v.  Starkie  (a),  Lassarus  v.  Waithman  (b), 
Price  ▼•  Helyar  (c),  Wyatt  v.  Blades  (rf),  and  Dillon  v. 
Langley  {e)y  vihich  decisions  are  in  my  judgment  errone- 
ously supposed  to  have  emanated  from  the  authority  of 
Cooper  V.  Chilly  (y),  with  the  earlier  decisions  of  Turner 
f .  Felgaie  (g),  Bailey  v.  Bunning  (A),  Lechmere  v.  Thoro- 
goodij),  PkHUps  V.  Thompson  (A:),  and  Cole  v.  Davies  (/). 
Great  reUance  being  laid  on  the  case  of  Bailey  v.  Bun- 
MiMg,  by  the  counsel  for  the  plaintiff  in  Balme  v.  Hutlon, 
the  record  was  searched,  examined,  and  criticised  in 
the  Court  of  error.  It  was  there  treated  as  a  case 
badly  and  imperfectly  reported,  and  as  not  stating  the 

(a)  4  M.  &  SeL  260.  (A)    1  Lev.  173 ;    2  Siderfin, 

(6)  5  J.  B.  iMooTc,  313.  271 ;  2  Keble,  32. 

(c)  4  Bing.  597.  (0  2  &  3  Jac.  2;  1  Shower,  12 

id)  3  Camp.  396.  &  146;  2  Vent.  156;  Comb.  123; 

{e)  2  B.  &  Add.  131.  3  Mod.  236. 

(/)  I  Burr.  20,  and  Lord  Ke-  (A)  1  Ld.  Raym.  724. 

nyon's  Notes,  395.  (I)  Id. 
te)  1  Lev.  95. 

VOL.  II.  G  EX. 


82 


CASES  IN  THE  EXCHEQUER, 


^ch.  Chamber,  ground  on  wbicb  the  judgment  of  the  Court  proceeded-^ 

1 900* 

s^^^^..^^^  that  the  jury  found  a  demand  and  refusal^  but  no  conver- 
Garlamd  gJQn — that  the  question  for  the  Court  turned  upon  the 
Carlisle,  taking.  This  case,  which  occurred  in  17  Car.  2^  is  re* 
ported  in  1  Lev.  173 ;  ^  Sid.  271;  2  Keble,  32.  In  these 
several  reports  tliere  is  a  perfect  accordance  both  in  the 
statement  of  the  facts,  and  on  the  precise  ground  on  which 
the  judgment  of  the  Court  was  pronounced.  It  was  ob- 
jected that  the  special  verdict  was  imperfect,  inasmuch  as 
it  found  only  that  the  goods  had  been  seized,  and  still  re- 
mained in  the  hands  of  the  defendant,  neither  sold  nor  de^ 
livered  to  the  execution  creditor — that  a  commission  issued 
under  which  an  assignment  was  made,  and  that  after  such 
assignment  the  plaintiff  demanded  the  goods,  &c.  of  the 
defendant,  who  refused  upon  request  to  deliver  them ;  but 
whether  upon  all  the  matters  aforesaid  they  were  well 
taken,  the  jurors  were  altogether  ignorant,  and  therefore 
prayed  the  advice  of  the  Court,  to  whom  if  it  shall  appear 
they  were  not  rightly  taken,  they  say  the  defendant  Bun^ 
ning  is  guilty.  To  this  special  verdict  it  has  been  imputed 
as  a  defect,  that  no  conversion  was  found  by  the  jury ;  and 
that  the  Court  are  not  competent  to  find  facts  or  draw 
conclusions  for  them.  Whereas  I  apprehend  that  the 
frame  of  the  record  is  perfectly  correct,  inasmuch  as  the 
jury,  if  they  had  found  a  wrongful  conversion,  would  have 
concluded  the  point  which  they  intended  specially  to  re- 
serve for  the  consideration  and  judgment  of  the  Court. 
It  was  insisted  that  the  attention  of  the  Court  had  been 
adilressed  to  the  single  consideration  whether  the  taking 
was  lawful;  that  inasmuch  as  there  was  no  sale  or  actual 
conversion  of  property,  but  a  taking  only,  and  a  detaining 
of  it  after  a  request  to  deliver  it,  the  facts  found  were  not 
sufficient  to  enable  the  Court  to  decide  that  trover  could 
be  maintained.  It  is  clear,  however,  to  my  understanding, 
that  no  objection  was  taken  to  the  form  of  the  special 
verdict.     And  if  there  had  been  ground  for  any  such  ob- 
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jection,  I  conceive  a  venire  de  novo  would  have   been  ^'**-^*J^*^' 
awarded*     I  think,  therefore,  that  we  are  bound  to  con-     >^..^^^.^ 
dude  that  the  case  was  adjudged  upon  the  single  point      Garland 
recorded  by  every  reporter,  viz.  ''That  the  sherin,  being      Carlisle. 
OM  officer^  was  obUged  to  execute  the  writ^  and  could  not 
know  of  the  act  of  bankruptcy^  or  that  any  commission 
would  ever  be  issued  outJ*    I  have  commented  at  some 
length  npon  the  case,  because  it  occurred  within  a  few 
years  after  the  statutes  of  13  EUz.  and  Jac.  came  into  oper- 
ation; and  it  may  be  regarded  as  the  foundation  upon 
which  the  cases  oi Lechmerev.Thorogoody  Cole  v.  DavieSf 
and  I  might  add  the  memorable  case  of  Cooper  v.  Chitty, 
were  afterwards  decided.     It  appears  from  2  Keble,  32, 
that,  upon  the  argument  of  Bailey  v.  Bunning^  the  case  of 
Turner  v.  Felgate,  adjudged  in  K.  B.  during  the  Common- 
wealth, about  nine  years  before  Bayley  v.  Bunning,  was 
referred  to  by  C.  J.  Keeling,     It  was  an  action  of  trespass 
against  a  man  who,  having  recovered  a  judgment,  had  le- 
vied  under  an  execution.     The  judgment  was  afterwards 
vacated,  and  restitution  awarded;  and  thereupon  the  de- 
fendant in  the  original  action  brought  trespass  against  the 
plauitiflr;  and  it  was  there  resolved  that  the  party  who 
went  with  the  sheriff  to  shew  him  where  the  goods  were, 
was  a  trespasser,  ab  initio,  but  the  Court  agreed  that  the 
sheriff  was  not  suable  or  chargeable.     Keeling,  C.  J., 
agreed  that  trespass  would  lie  against  the  party,  but  added, 
''The  case  is  otherwise  against  an  oi&cer,  as  here,  to  whom 
relation  shall  work  no  wrong.*'     Serjt.  Levinz,  in  his  re-   . 
port  of  the  same  case,  desires  the  reader  to  note  the  dif- 
ference  between   charging   an   officer  and   charging  the 
party f  for  (he  adds),  in  Bayley  v.  Bunning's  case  here- 
after, it  is  held  that  the  officer  shall  not  be  chargeable, 
where,  perhaps,  the  party  will  be  charged.     I  am  aware 
that  the  Court  five  years  afterwards,  in  Easter  Term, 
15  Car.  2,  expressed  their  dissatisfaction  with  this  judg- 
ment, and  said  that  tiel  relation  neferra  ascun  home  tres- 

g2 
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Exch,  Chamber,  passor  (a);  but  the  reason  of  the  doubt  and  dissatisfac- 
v^...^^^.^  tion  thus  expressed  seems  rather  to  confirm  than  weaken 
Garland  my  position  that  a  distinction  has  always  been  recognised 
Carlisle,  in  favour  of  a  public  officer  and  minister  of  justice;  for  if 
such  relation  should  make  no  man  a  trespasser,  h  fortiori 
it  ought  not  to  operate  to  the  injury  of  the  sheriff.  That 
in  Lechmere  v.  Thorogood,  Hilary  Term,  2  &  3  Jac.  2, 
the  same  principle  was  established  and  the  same  distinc- 
tion recognised,  is  apparent  from  the  report  of  that  case  in 
1  Shower,  12.  It  was  an  action  of  trespass  brought  by 
the  assignees  of  a  bankrupt  against  the  sheriffs  of  London 
and  the  execution  creditor.  Upon  the  second  argument 
Sir  B.  Shower  says,  **  I  now  argued  it  again  upon  this 
point,  that  though  by  the  statutes  of  bankrupts  the  pro- 
perty of  the  goods  be  vested  in  the  assignees,  yet  this  re- 
lation shall  not  worlk  a  wrong  to  make  the  officers  tres- 
passers, who  had  a  good  authority,  and  took  the  goods 
lawfully;  and  so  is  ^^  cd^se  of  Bailey  y.  Bunning(Jb).  And 
the  Court  was  clear  that  the  verdict  was  against  the  plain- 
tiff^, and  that  this  action  lay  not  against  the  officers,  though 
trover  would  against  the  party.  No  language  can  more 
clearly  convey  the  decided  opinion  of  the  Court,  that 
neither  trespass  nor  trover  could  be  maintained  against 
the  officers,  than  the  addition  of  the  words  *' against  the 
party."  Upon  judgment  being  given  for  the  defendant^ 
an  action  of  trover  was  afterwards  brought  by  the  same 
plaintiffs,  in  the  C.J?.,  against  the  same  parties,  when  Sir 
B.  Shower  advised  the  plea  to  be  drawn,  which  is  incor- 
porated into  the  special  verdict,  and  prefixed  to  the  report 
of  the  case  in  2  Fentris,  156,  stating  the  record  in  the 
former  action  of  trespass,  and  averring  that  the  cause  of 
action  and  the  parties  were  the  same,  and  that  the  former 
judgment  was  a  bar.  The  plaintiffs  demurred,  and  upon 
the  argument  the  whole  Court  was  clearly  of  opinion  that 

(a)  2  Sid.  126.  (6)  Sid.  271. 
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the  judmnent  in  the  former  action  was  a  bar.  the  actions  Exch.  chamber, 

.  1833 

being  of  the  same  nature.  v  '  ^ 

This  case  is    reported  in  Hilary,  I    Will.  ^  Mary,      Garland 
\  Shower,  12   &  14€;    2   Ventrii,  156;    1   Comb.   123;     cauli'sle. 
2  Mod.  236;  4  Jac.  2,  B.  R.  1680.     According  to  the  re- 
port of  this  case  by  Comberbach  (who  was  recorder  of 
Chester,  and  a  Welch  Judge),  the  question  was,  whether 
the  extent  came  too  late,  or  whether  the  Ji.fa.  was  well 
executed^  so  that  the  assignees  could  have  no  title  to  goods 
which  were  before  taken  in  execution,  and  so  in  custodid 
legis.     Neither  the  facts  of  the  case  nor  the  judgment  of 
the  Court  are  very  perspicuously  reported,  but  being  again 
spoken  to  in  a  subsequent  part  of  the  term,  this  passage 
will  be  found   in   that  reporter,  p.  123 — **  Afterwards, 
in  this  term,  the  Court  was  of  opinion  that  a  construction 
should  not  be  made  to  make  the  officer  a  trespasser  by  re- 
lation^ for  the  taking  was  lawful  at  the  time;  and  Bailey  v. 
Bunmng's  case,  in  Siderfin,  agrees.   Per  Holt  and  Dolben, 
Trimiy  Term,  1  WilL  ^  Mary,  B.  JB."    In  confirmation 
of  the  same  doctrine,  I  would  shortly  refer  to  the  case  of 
PhilUps  V.  Thomson  (a),  where,  a  question  arising  whether 
the  goods  of  a  bankrupt  were  bound  by  the  mere  delivery 
of  the  writ  to  the  sheriff,  and  before  the  writ  was  actually 
executed,  the  Court  said  that  the  case  of  Bailey  v.  Bun- 
mng  was  resolved  only  in  excuse  of  the  bailiff,  that  he 
should  be  excused  for  executing  the  writ,  and  not  that 
the  goods  were  bound  by  the  delivery  of  the  writ.     In 
Cole  V.  Davis  (6),   the  same   principle  was  recognised 
and  the   same  point  ruled  in  the  same  distinct  terms, 
by  Lord   C.  J.  Holt,  at  Nisi  Prius,   in  Hilary  Term, 
10  WUL  3,  at  Guildhall.   **  If  A.  be  bankrupt  before  seiz- 
ure^ and,  after  bankruptcy,  the  sheriff  under  a  Ji,  fa., 
upon  a  judgment  against  A.,  seizes  the  goods  and  sells 
them,  and  a  commission  of  bankruptcy  is  granted,  and 

(6)  Ld.  Rayin.  724. 


86  CASES  IN  THE  EXCHEQUER, 

Esch.  aiamber,  the  goods  are  assigned  by  the  commissioners^  the  assignees 
^    ^  '  ^    may  maintain  trover  against  the  vendee  of  the  goods ;  but 
Gai.land     no  action  will  lie  against  the  sheriff  because  he  obeyed  the 
Carlisle,     writ.'*    Lord  Mansfield^  in  commenting  upon  this  case  of 
Cole  V.  Davies,  as  reported  by  Lord  Raymond^  takes  oc- 
casion to  observe  that  the  notes  were  taken  by  him  when 
very  young,  and  that  they  are  too  incorrect  and  inaccurate 
to  be  relied  upon ;  at  the  same  time  his  Lordship  (when 
speaking  of  the  four  general  resolutions  upon  the  evidence 
at  Nisi  Prius)  remarks  that  the  first  resolution  is  an  obiter 
reference  to  the  determination  in  Bailey  v.  Bunning ;  and 
that  it  might  not  be  at  all  material  to  attend  to  the  dis« 
tinction  between  trover  and  trespass.     Besides  (he  adds) 
'^  the  case  there  put  is  of  a  sale  by  the  sheriflT  before  the 
commission,  and  the  conversion  might  be  as  excusable  as 
the  takings  because  he  obeyed  the  writ^  whereas  here  the 
goods  were  not  sold  till  after  both  the  commission  and  as- 
signment.    It  is  a  loose  note  of  what  was  said  obiter.     It 
manifestly  refers  to  Bailey  v.  Bunning^  but  is  no  authority 
applicable  to  the  present  case."    I  cannot  but  believe  that 
this  note  of  Lord  Raymond^s^  of  Cole  v.  Davies,  would 
have  been  treated  by  Lord  Mansfield  with  more  respect 
if  his  Lordship  had  remembered  that  Lord  Holt  was  Chief 
'  Justice  when  Lechmere  v.  Thorogood  was  decided,  and, 

according  to  the  report  of  that  case  in  Comberbach,  cited 
Bailey  v.  Bunning  from  Siderfin,  as  an  authority  to  prove 
that  a  construction  should  not  be  made  to  make  the  officer 
a  trespasser  by  relation,  because  the  taking  was  lawful. 
It  is  true  that  Cole  v.  Davies  was  a  Nisi  Prius  decision 
bnly,  but,  in  my  judgment,  it  derives  additional  authority 
from  being  the  echo  of  Lord  Holfs  judgment,  delivered 
after  much  consideration,  about  ten  years  before,  in  Lech- 
mere V,  Thorogood  {a). 

In  commenting  upon  these  several  cases  of  Bailey  v. 

(a)  3  Lev.  192. 
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Bunmng  (a),  Lechmere  ▼.  Thorogood  (b)^  and  Cole  v.  Da-  ^ch.  Chamber, 
vies  (c).  Lord  Mansfield,  according  to  Lord  KenyotCs  re-     ^      ^      ^ 
port  of  CkMper  v.  Chitiy{d),  observes — "  These  cases  have      Garland 
determined  that  the  taking  of  the  goods  was  lawful;  but      Carlisle. 
how  was  the  seizure  lawful?     Is  it  meiint  that  it  was  law- 
ful as  against  the  assignee^  or  in  any  sense  to  change  the 
property?    Clearly  not,  for  the  assignees  will  pursue  and 
avoid  every  disposition  even  in  market  overt.     No  more 
can  be  meant  than  this,  that  the  sheriff,  not  knowing  any- 
thing of  the  secret  act  of  bankruptcy,  or  that  a  commis- 
sion would  be  taken  out^  shall  not  be  punished  as  a  wrong 
doer  for  the  taking,  which,  though  not  lawful  against  the 
assignees,  yet  was  innocent  and  excusable.'* 

Having,  therefore^  shewn  that  the  earlier  series  of  cases 
have  distinctly  recognised  the  act  of  the  sheriff  as  ex- 
cusable^ although  not  lawful  in  the  strictest  sense  of  the 
term,  I  proceed  to  consider  how  far  the  case  subjudice  is 
affected  by  the  judgment  of  the  Court  in  Cooper  v. 
Chitty  (e)m  It  must  ever  be  remembered  that  in  that  case 
the  seizure  by  the  sheriff  was  be/ore  and  the  sale  q/ifer  a 
ftiU  knowledge  of  the  commission  and  assignment.  Lord 
Mansfield,  through  the  whole  of  his  elaborate  judgment, 
directs  the  attention  of  his  hearers  to  the  strong  and  con- 
clusive fact  against  the  sheriff  in  that  case,  that  the  sale, 
which  was  the  wrongful  conversion  insisted  upon,  was  after 
the  commission  and  assignment,  both  of  which  acts  are 
treated  as  matters  of  public  notoriety.  He  never  loses 
sight  of  this  most  important  circumstance,  as  establishing 
a  marked  distinction  between  Bailey  v.  Bunning,  and 
Cooper  V.  Chitty.  In  adverting  to  the  hardships  to  which 
it  had  been  insisted  the  sheriff  might  be  exposed,  his 
Lordship  proceeds  to  say^  *'  that  a  case  of  hardship  can 

(a)  1  Lev.  173;  1  Sid.  271.  724;  Comb.  123;  2  Mod.  236. 

(6)  1  Show.  12;    1  W.  &  M.;  {d)  Ld.  Kenyoo,  421. 

1  Show.  146.  (e)  1  Burr.  20. 
.  (c)  2  Vent.   156;    Ld.   Raym. 
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Exdt,  Ckmber,  Iiardly  exist  upon  the  sheriff  vrhen  the  talcing  and  sale^ 

^     or  even  the  sale  onIy«  are  subsequeht  to  the  assignment. 

Garland      But  in  the  present  case  the  sherifls  knew  of  the  bank- 

Carlisle,      ruptcy  before  they  sold  the  goods."  And  he  concluded  his 

*  

judgment  in  these  memorable  words,  y\Zi  **  The  seizure 
here  is  after  the  bankruptcy,  and  therefore  after  the  pro- 
perty by  relation  is  vested  in  the  assignees.  But  that 
was  innocent  and  excusable^  and  the  sheriff  shcdl  not  be 
liable  by  relation  as  a  wrong-doer.  The  gist  of  the  action 
is  the  wrongful  conversion  by  the  sale  and  false  return 
long  after  the  commission  and  assignment^  I  therefore 
pray  in  aid  the  case  of  Cooper  v.  Chitty^  as  confirming 
the  doctrine  that  the  sheriff  can  neither  be  deemed  a  tres- 
passer  nor  a  wrong-doer  by  relation^  so  as  to  be  liable  in 
trover.  I  admit  the  doctrine  by  relation  to  the  full  extent 
in  which  it  can  be  found  necessary  to  carry  it  for  the  pur- 
pose of  suppressing  fraud  and  insuring  the  equal  distri- 
bution of  the  whole  of  the  bankrupt's  property  amongst 
the  general  mass  of  creditors.  But  there  I  would  stop, 
treating  it  as  alike  unjust  and  impolitic  to  stigmatize  as  a 
wrong-doer  a  public  o£Scer  and  minister  of  justice,  acting 
at  the  time  strictly  in  obedience  to  the  law. 

Much  stress  has  been  laid  upon  the  expression  reported 
to  have  been  used  by  Lord  Mansfield^  that  the  sheriff 
cannot  be  made  a  trespasser  hy  relation^  as  if  he  might 
still  be  regarded  by  the  eye  of  the  law  as  a  wrong-doer  in 
an  action  of  trover;  but  if,  instead  of  carping  at  particu- 
lar expressions,  the  entire  judgment  be  reviewed,  which  is 
necessary  in  order  to  give  a  consistent  construction  to  the 
whole,  (and  for  this  purpose  the  reports  of  Cooper  v,  Chitty 
by  Sir  J.  Burrow  and  Lord  Kenyon  should  be  carefully 
compared  together),  I  conceive  it  will  be  apparent  that  his 
Lordship  used  the  word  ''trespassers*'  because  he  was 
speaking  of  tlie  action  of  trespass;  but  when  speaking  of 
the  act  itself  in  contradistinction  to  the  form  of  action^  he 
never  intended  to  designate  the  sheriff  as  a  wrong-doer. 
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SO  as  to  have  incurred  the  ffuilt  of  a  wrongful  conyersion.  &e**  Chamber, 
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It  cannot  be  disguised  that  in   Cooper  y.  Chiity^  as  re-  ^ 

ported  by  Sir  Wm.  Blackstone^  p.  69,  Lord  Mansfield,  in  Garlaud 
commenting  upon  the  length  of  time  which  intervened  be-  Carlisle. 
tween  the  assignment  and  the  sale,  and  tlie  return,  and 
stating  that  the  notoriety  was  extremely  great,  is  reported 
to  have  said, ''  But  had  the  sale  been  immediately  after  the 
seizure,  still  the  sheriff  would  have  been  liable.^  This,  I 
conceive,  must  have  been  an  inaccuracy  of  the  reporter. 
No  expressions  of  a  similar  import  are  to  be  found  either 
in  Sir  J.  Burrow  or  in  Lord  Kenyon's  notes;  no  such 
point  was  insisted  upon  at  the  bar;  and  it  appears  to  be 
directly  at  variance  with  the  whole  tenor  of  his  judgment, 
and  with  the  declared  opinion  of  all  the  same  Judges  of 
the  same  Court,  in  TimbreUY.  MiUs{a),  which  occurred  in 
Hilary  Term,  33  Geo.  2,  about  two  years  afterwards. 
That  was  a  motion  to  stay  proceedings  against  a  sheriff 
who  had  paid  over  to  the  assignees  of  a  bankrupt  money 
levied  under  an  execution,  justifying  himself  on  the  ground 
that  the  money  levied  was  clearly  the  property  of  the  as- 
signees, according  to  the  doctrine  laid  down  in  Cooper  v. 
Chiity,  Micfuzehnas  Term,  30  Geo.  2.  But  the  whole 
Court  declared  ''  that  it  was  allowed  in  that  case,  that,  if 
the  sheriff  levies  the  money,  and  pays  it  to  the  assignees 
before  any  commission  issued,  and  Without  notice  of  the 
act  of  bankruptcy,  he  will  at  all  events  be  safe."  In 
Kitchen  v.  Campbell  {b)^  where  money  bad  and  received 
was  brought  by  assignees,  to  recover  against  a  creditor 
money  levied  under  an  execution  sued  out  after  an  act  of 
bankruptcy,  but  before  commission  issued,  and  where  the 
Court  proceeded  on  the  ground  that  a  judgment  for  the 
defendant  in  a  former  action  of  trover  was  a  bar  to  an  in- 
debitatus assumpsit  for  the  same  cause  of  action.  Lord 
C.  J.  De  Grey,  in  delivering  the  judgment  of  the  Court, 

{n)  W.  Blat'kst.  205.  (6)  2  VV.  Blackst.  82?. 
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Exeh.  Chamber,  and  Commenting  upon  the  title  of  the  assignees  to  the 
v.^...«^J^     property  of  the  bankrupt  by  relation^  is  reported  to  have 
Garland      gaid,  "  Yet,  notwithstanding  this  transfer  of  the  property 
Carlisle,     by  relation,  the   sheriff  is  no  trespasser  by  taking  the 
goods  under  an  execution  after  an  act  of  bankruptcy,  and 
before  the  commission  issued;  so  ruled  in  Lechmere  v. 
Thorogood,  in  Com6.and  Shower;  and  in  Cooper  y,  ChUtyt 
in  Burr.  SO;    but  by  selling  (without  explaining   to  his 
vendees  whether  he  meant  a  sale  before  or  after  the  com- 
mission), the  sheriff  converts  the  goods,  and  then  trover  is 
maintainable  against  the  sheriff  or  his  vendee  and  the 
plaintiff  in  the  original  action." 

No  authority  is  cited  for  the  latter  position ;  it  was  not 
a  point  in  judgment  before  the  Court,  and  no  mention  is 
made  of  it  in  the  report  of  the  same  case  in  S  Wilson^ 
S04.  The  same  principle  which  I  conceive  to  have  been 
established  for  a  series  of  years  in  the  cases  I  have  cited, 
appears  to  have  been  recognised  by  still  later  decisions: 
in  Chippendale  v.  Bridges  (a),  which  was  an  action  against 
the  sheriff  for  a  false  return — the  bankrupt  was  arrested 
on  the  2nd  of  May,  and  lay  in  prison  for  two  months,  by 
which  he  committed  an  act  of  bankruptcy,  which  by  rela* 
tion  was  to  refer  back  to  the  time  of  his  arrest — on  the 
7th  June  2l  Ji.fa.  issued,  returnable  on  the  S6th  June — 
on  the  18th  the  sheriff  seized  and  levied  29^.  Is.;  and  on 
the  5th  November  after  he  returned  nulla  bona.  The  ques- 
tion for  the  Court  was,  whether  such  return  could  be 
deemed  false.  With  reference  to  the  facts  of  the  case.  Lord 
Mansfield  and  t)ie  whole  Court  were  unanimously  of  opin« 
ion,  that  if  the  sheriff  had  returned  that  he  had  levied, 
&c.,  and  had  actually  paid  the  money  to  the  plaintiff  on 
the  26th  June  (which  was  within  the  two  months),  the 
sheriff  would  have  been  excused,  because  it  was  impossible 
for  him,  at  that  time,  to  know  that  the  defendant  would  lay 

(a)  2  Burr.  819. 
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in  prison  two  months,  and  therefore  he  was  under  an  in-  -^jre*.  c^betf 
Tincible  ignorance  of  this  event.  But  the  plaintiff  could  >*^...^^J.^^ 
have  no  advantage  by  this,  for  still  he  would  have  been  Garland 
Kable  to  refund  the  money,  although  the  sheriff  might  be  Carlisle. 
excusable  in  paying  it  to  him.  I  regard  this  case  as  pecu- 
liarly strong  in  favour  of  the  sheriff,  who  must  have  known 
Aat  the  trader  had  remained  in  prison  seven  weeks  with- 
out giving  bail,  which  afforded  the  strongest  presumption 
of  his  insolvency,  and  a  moral  assurance  that  the  im- 
prisonment would  terminate  in  bankruptcy ;  yet,  being  a 
public  officer,  the  Court  declared  he  would  be  excused, 
although  the  plaintiff,  to  whom  he  had  paid  over  the  mo- 
ney, would  be  liable  to  refund  to  the  assignees.  So,  in  Lee 
V.  LopeM{a),  which  was  an  action  for  money  had  and  receiv- 
ed by  the  assignees  of  a  bankrupt  against  the  sheriff,  to  re- 
cover the  proceeds  of  an  execution  at  the  suit  of  a  judgment 
creditor,  from  which  he  claimed  to  deduct  140/.  as  a  year's 
rent  paid  to  the  landlord — it  did  not  appear  from  the  Judge's 
report  whether  that  sum  was  paid  by  the  sheriff  to  the  land- 
lord before  or  after  the  notice  of  the  bankruptcy ;  and  the 
Court  held  that  the  deduction  should  not  be  allowed,  un- 
less the  Judge,  upon  reference  to  his  report,  should  find 
such  to  be  the  fact.  This  case  is  another  instance  to  prove 
that  the  payment  by  the  sheriff  without  notice  of  the  act 
of  bankruptcy  would  be  excused,  although  the  party  re- 
ceiving it  would  clearly  be  liable  to  refund.  AH  the  cases 
I  have  cited  admit  that  the  property  became  the  property 
of  the  assignees  by  relation  from  the  time  of  the  bank- 
ruptcy ;  but  they  admit  also  that  the  sheriff  was  excusable, 
by  reason  of  the  invincible  ignorance  under  which  he  la- 
boured, as  to  the  fact  whether  an  act  of  bankruptcy, 
which  might  be  considered  as  inchoate,  would  ever  be 
complete.  The  last  case  I  shall  cite  for  the  purpose  of 
confirming  the  doctrine  I  have  endeavoured  to  maintain, 

(a)  16  East,  2d0. 
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Exch,  Chamber,  that  the  law  wiU  interposc  its  shield  to  protect  officers  and 
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^  '  ^     ministers  of  justice  in  the  discharge  of  their  duty,  is  Smith 
Qaeland      v.  Mills  (a).     The  question  there,  as  in  Cooper  v.  Chitty, 
Carlisle.      v<^i  whether  the  sheriff,  who  had  seized  the  goods  of  a 
trader  under  9kji.fa.  after  a  secret  act  of  bankruptcy,  and 
sold  them  after  the  commission,  but  before  the  assignment 
to  t}ie  plaintiff,  could  be  considered  a  trespasser  by  relation. 
The  Court,  ;Consisting  at  that  time  of  Mr.  Justice  Ashurst 
and  Mr.  Justice  BuUer,  relied  upon  the  authority  of  Chitty 
V.  Cooper  eis  conclusive  upon  the  very  point.  And  Mr.  Jus- 
tice Ashurst,  in  delivering  the  judgment  of  the  Court,  re- 
fers to  the  cases  otLechmercY*  Thorogood,  and  Bailey  v. 
Bunning,  as  decisive  to  shew  that  the  officers  shall  not  be 
made  trespassers  by  relation.     He  says  there  is  no  in- 
stance where  a  man  who  has  a  new  right  given  to  him, 
which,  from  reasons  of  policy  are  so  far  made  to  relate 
back  as  to  avoid  all  mesne  incumbrances,  shall  be  taken 
to  have  such  a  possession  as  to  bring  trespass  for  an  act 
done  before  such  right  was  given  to  him.     He  adds,  "  at 
all  events,  the  rule  will  hold  with  respect  to  officers  and 
ministers  of  justice."    If  it  be  insisted  that  trespass,  being 
a  possessory  action,  can  be  supported  only  by  proof  that 
the  plaintiff  was  in  possession  when  the  trespass  was  com- 
mitted, and  therefore  the  gist  of  the  action  failed,  I  an- 
swer, if  the  right  of  property  in  goods  became  vested  in 
the  assignees  by  relation  from  the  moment  of  the  bank- 
ruptcy, such  right  of  property  would  draw  after  it  the 
right  of  possession,  and  so  they  might  maintain  the  action. 
Smith  v.MiUs  (by     I  am  aware  it  has  been  said,  that,  in 
modern  times,  and  within  our  own  memory,  an  opinion 
has  prevailed  with  many  learned  and  able  men  in  West- 
minster Hall,  that  trover  will  Ue,  although  trespass  cannot 
be  maintained,  and    numerous    authorities    have    been 
quoted  to  warrant  that  position.     I  am  constrained  to  ac- 

(«)  IT.  R.  480.  (//)  Id.  48\. 
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knowledge  that  the  modern  cases  of  Potter  v.  Starkie  (a),  ^*«*-  Chamber, 
LaMorus  ▼,  WaUhman  (6),  Price  v.  Helyar  (c),  Dillon  v.  ^ 

Lamglejf  (d)^  and  Batme  v.  Huiton^  (e),  in  the  Exchequer  Ga^rland 
CAomier,  are  in  direct  contradiction  to  the  principle  I  am  carliilb. 
to  establish  as  prevailing  throughout  the  earlier  cases. 
Potter  ▼•  Starkie  was  ruled  by  Baron .  Wood,  at  Nisi 
Priu9j  in  1807,  and  was  cited  in  the  argument  of  counsel 
in  Stephens  v.  Elwall  (/)•  It  is  there  said  that  the  Court 
of  Exehefuer  in  banc,  in  Trinity  Term,  1807,  confirmed 
the  opinion  of  Mr.  Baron  Wood,  and  held  the  sheriff  liable 
in  trover,  though  he  seized,  sold,  and  paid  over  the  mo- 
ney before  the  commission  issued,  and  before  any  notice, 
saying,  ''  This  necessarily  followed  from  Cooper  v.  Chit" 
ty(g),  for  it  was  an  unlawful  interference  with  another's 
goods.**  So  far  from  this  following  as  a  necessary  infer- 
ence from  Cooper  v.  Chitty,  Lotd  Man^ld  considered 
the  s^nre  in  that  cause  as  a  lawful  interference  to  excuse 
the  sheriff,  but  not  lawful  so  as  to  support  the  act,  or  pre- 
vent the  property  from  being  considered  by  relation  a& 
vested  in  the  assignees  from  the  moment  of  the  bank- 
ruptcy. Next  followed  Lazarus  v.  Waithman,  in  which 
Potter  V.  Starkie  does  not  appear  to  have  been  adverted 
to,  but  the  judgment  of  the  Court  proceeded  upon  the 
erroneous  assumption  that  Cooper  v.  Chitty  was  a  deci* 
sion  upon  the  very  point.  C.  J.  Dallas,  Mr.  J.  Park,  and 
Mr.  J.  Surrough,  built  their  judgment  upon  the  founda^ 
tioB  of  that  authority.  Mr.  J.  Richardson,  indeed,  ex- 
pressed himself  in  terms  more  guarded  and  qualified.  He 
says  the  law  has  been  long  since  settled,  and  has  frequently 
occurred  of  late  years  at  Nisi  Prius,  viz.  "  If  a  sheriff 
takes  the  bankrupt's  goods  in  execution  after  an  act  of 
bankruptcy,  and  before  the  commission,  but  sells  them 

^*>  ^  ^-  &  S.  260.  (e)  1  C.  &  M.  262. 

,  ?  f  «:  ^  ^^^'  313.  (/)  4  M.  &  Sel.  260. 
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Sack,  Chamber^  conceded  that  these  enactments,  which  are  of  modern  date. 
1833* 

->     indicate  ah  anxiety  in  the  legislature  to  mitigate,  the  seye- 

Oarland  rity  of  the  law  when  found  to  bear  oppressively  on  her 
Carlisle,  ministerial  officers;  yet  I  apprehend  they  afford  no  solid 
argument  for  fixing  on  the  sheriff*  a  liability  which,  in  my 
humble  opinion,  is  not  warranted  by  any  statute,  or  in  ac- 
cordance with  the  spirit  and  principles  of  the  common  law. 
If  the  question  be  asked,  how  could  this  opinion  have 
prevailed  for  so  many  years,  and  have  ripened  into  the 
authority  of  adjudged  cases,  unless  buik  upon  a  solid 
foundation?  I  answer,  that  it  may  have  originated  in 
hasty  decisions  at  Nisi  PriuSy  in  which  great  Judges  may 
have  been  misled  by  the  popular  treatises  and  publications 
of  the  day.  In  the  earlier  edition  of  Cook's  Bankrupt 
Laws,  and  so  late  as  1804,  when  the  5th  edition  was  pub^ 
lished,  the  author  of  that  treatise  observes,  in  page  595-^ 
"  That  the  sheriff*  who  executes  a  JL  fa.  upon  the  bank- 
rupt's goods,  after  an  act  of  bankruptcy  committed,  and 
before  the  issuing  of  the  commission,  is  not  a  trespasser, 
but  the  assignees  may  maintain  trover  against  him.'*  He 
then  cites  Cooper  v.  dntty^  Smith  v.  MilleSy  and  Cole  v. 
Davies,  and  adds:  **  It  is  true  that  formerly  this  seems  to 
have  been  a  litigated  point,  and  much  doubt  was  enter- 
tained upon  the  subject,  whether  an  officer  executing  the 
process  of  the  Courts  is  not  so  far  justified  thereby  as  not 
to  be  subject  to  an  action  of  any  kind."  In  the  edition  of 
Bacon's  Abridgment,  published  in  the  year  1798,  by 
Gwillim,  title.  Bankrupt,  vol.  1,  p.  440,  will  be  found  the 
following  note: — 'Mt  seemeth  to  have  been  formerly  very 
much  doubted,  whether  the  assignees  could  maintain  any 
action  against  an  officer  who  had  the  goods  of  a  bankrupt 
.in  execution  after  ku  act  of  bankruptcy,  and  before  the 
issuing  of  the  commission,"  and  for  this  doubt  he  cites 
Bailey  v.  Bunning  in  the  different  reports  of  Levinx,  Si- 
derfin,  and  Keble,  and  he  adds:  '^  But  it  is  now  settled 
that  the  assignees  may  in  such  case  bring  trover  against 
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him,  and  cites  Cooper  v.  Chitty^  1  Burr.  20,  though  tlie  re-  ^ch.  Chamber, 

Ution  shall  not  operate  so  as  to  make  him  a  trespasser,*^  ^  '-^ 

This  I  conceive  to  be  an  incorrect  digest  of  the  cases ;  and       Garland 

if  Mr.  Gwiilim  or  Mr.  Cooke  had  fortunately  referred  to      carlislb. 

the  edition  of  Lord  Raymond,  published  by  my  Brother 

Bayley  in  the  year  1790,  they  might  have  corrected  their 

own  inaccurate  analysis  by  the  note  of  that  learned  editor 

in  Cole  v.  Davis  (a),  which  supplies  all  the  information 

which  the  cases  then  afforded,  distinguishing  between  the 

points  ruled  and  the  obiter  dicta^  with  a  fidelity,  accuracy, 

and  nice  discrimination  peculiar  to  himself,  and  which  may 

be  traced  in  every  step  of  his  long  and  laborious  judicial 

and  most  valuable  professional  life. 

To  conclude:  Having  examined  and  weighed  with  at- 
tention and  care  this  great  and  grave  question,  I  do  not 
find  any  ground  to  warrant  me  in  concluding  that  the 
liability  of  the  sheriff,  considered  abstractedly  from  all 
legislative  enactments,  and  from  the  authority  of  decided 
cases,  can  be  said  reasonably  to  result  from  the  nature  of 
bis  office,  and  the  obligations  and  duties  incident  to  it.  I 
can  find  no  acts  of  parliament,  the  legal  or  natural  con- 
struction of  which,  in  my  humble  judgment,  create  any 
such  liability;  and  the  judicial  determinations  upon  the 
subject,  more  especially  the  earlier  ones,  when  duly  con« 
sidered  and  compared  with  each  other,  appear  to  me  to 
recognise  and  establish  an  exception  in  his  favour.  For 
these  reasons,  I  am  of  opinion  that  the  judgment  of  the 
Court  below,  upon  the  general  question,  ought  to  be  re- 
versed ;  but  that  the  plaintiff  is  entitled  to  retain  his  ver- 
dict to  the  amount  of  5/. 

(a)  No  action  lies  a^nst  the  tion  of  trover  may  be  maintain- 

fheriff  for  a  sale  before  the  is-  ed  against  him ;  R.  Burr.  20;  Bl. 

sning  of  a  commission.    D.  Burr.  65;  D. — Bl.  1064;  though  an  ac- 

32, 34,  818;  Bl.  829.    If  he  sells  tion  of  trespass  cannot.  R.— I  T. 

the  goods  after  the  issuing  of  the  R.  475. 
eommission  is  notorious,  an  ac- 

VOIm  If.  II  RX. 
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Exch.  (Jhamher.       LiTTLEDALE,  J. — In  tliis  case  it  18  admitted  on  all  hands 

1833 

^     that  there  must  be  a  verdict  for  51.     With  regard  to  the 

Garland      principal  question,  I  have  looked  over  the  opinion  which  I 
Carlislb.      g&v6 11^  ^^^  ^^^^  of  Balme  v.  Hutton^  and  I  see  no  reason 
to  alter  the  opinion  which  I  there  delivered. 

Bayley,  B. — I  am  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  for  the  entire  sum  of  450/.  for  all 
the  premises  laid  to  the  charge  of  tlie  defendant  below, 
and  costs,  is  erroneous  and  ought  to  be  reversed;  and  that 
the  plaintiff  below  ought  to  recover  5/.  damiages  only,  and 
costs,  the  value  of  such  goods  as  were  appropriated  to  pay 
the  sheriff's  poundage  and  costs.  This  is  a  question  not 
between  the  assignees  and  the  execution  creditor^  as  to 
whom  the  21  c/oe.  1,  c.  19,  s.  9,  is  as  it  seems  to  me  con- 
clusive, but  it  is  between  the  assignees  and  the  sheriff; 
and  the  difference  between  the  execution  creditor  and  the 
sheriff  appears  to  me  to  make  the  whole  difference  in  the 
case,  to  make  that,  which  is  clearly  unjustifiable  as  to  the 
former,  excusable  as  to  the  latter. 

By  the  21  c/oc-  1,  c.  19,  s.  9,  "  every  creditor  by  judg- 
ment, whereof  no  execution  shaU  be  served  before  such 
time  as  his  debtor  becomes  bankrupt^  shall  not  be  relieved 
for  any  more  than  a  rateable  part  of  hb  debt  with  the 
other  creditors  of  the  said  bankrupt;"  so  that  Payne,  the 
execution  creditor,  would  clearly  be  accountable  to  the 
assignees  for  the  value  of  these  goods,  for  the  eight  par- 
cels which  were  to  satisfy  his  demand,  and  for  the  five 
parcels  Payne  was  to  sell  to  pay  the  sheriff's  poundage, 
officers'  fees,  and  other  expenses.  Before  the  21  Jac.  1, 
c.  19,  the  rights  of  the  assignees  stood  upon  the  13  EUz. 
c.  7,  s.  2f  and  the  1  Jac.  1,  c.  15,  s.  5;  and  it  is  probable 
the  provision  was  made  in  the  21  Jac*  1,  c.  19,  either  be- 
cause the  earlier  statutes  did  not  include  it,  or  to  explain 
to  what  extent  they  ought  to  be  carried.  By  IS  Eli«. 
c.  7,  8.  2,  the   disposition  by  the  commissioners  of  the 
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bankrupt's  landd,  goods,  &c.  shall  be  valid  (inter  alia)  Ejreh.aMnber, 
against  all  persons  claiming  by ^  from,  or  under  the  bank-     v.^.^..^,^.^ 
rmpts,  by  any  act  made  or  done  after  such  persons  became      garland 
bankrupts.     By  1  Jac.  I,  c.  15,  s.  5,  it  is  enacted  that  the      Carlislb. 
disposition  by  the  commissioners  shall  be  valid  against  all 
persons  claimii\g  6y,  from,  or  under  the  bankrupts,  or  any 
persons  to  whom  conveyances  shall  be  made  without  con- 
sideration by  the  said  bankrupts,  or  by  their  means  or  pro- 
curement* 

The  question  b,  whether  the  sheriflT  does  not  stand  in  a 
different  predicament^  and  whether  his  official  characteir 
and  duty  do  not  arm  him  with  an  excuse. — He  acU 
not  of  bis  own  motion^  but  as  a  minister  of  the  Court 
from  which  the  execution  comes ;  he  is  not  at  liberty  to 
act  or  not,  as  he  thinks  fit;  it  is  his  duty  to  act,  and 
he  may  be  punished  if  he  forbears ;  and  he  acts  not  for 
his  own  benefit,  but  for  the  benefit  of  the  etecution  cre- 
ditor. He  is  the  agent  the  law  appoints  to  act  for  the 
such  creditor.  He  is  commanded  by  the  King's  writ,  that 
of  the  goods  and  chattels  <^  Leonard  he  cause  to  be  made 
607^  5s.,  which  Payne  had  recovered  by  judgment  against 
Leonard.  Leonard  has  goods  and  chattels  at  the  time  in 
his  possession  and  apparent  ownership,  and  of  which  Leo- 
nard  was  the  only  rightful  owner.  It  is  true,  indeed,  his 
ownership  was  defeasible,  and,  under  the  bankrupt  laws, 
was  liable  to  be  defeated  as  to  all  persons  claiming  by, 
from,  or  under  the  bankrupt  (a) ;  but  it  could  not  be  de- 
feated unless  an  act  of  bankruptcy  had  been  committed, 
and  unless  at  the  time  of  such  act  of  bankruptcy  there 
were  some  creditor  or  creditors  competent  to  sue  out  a  com- 
mission, and  unless  such  creditor  or  creditors  afterwards 
thought  fit  to  sue  out  a  commission.  But  how  is  the 
sheriff  to  come  to  the  knowledge  upon  these  points  ?  If 
the  creditors  are  watchful,  they  may  find  out  if  an  act  of 
bankruptcy  has  been  committed,  and  apprize  the  sheriff; 

(«)  13  EHz.  c.  7,  s.  2. 
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•^*^*j  ^^**^»  and,  if  they  are  active,  they  may  promptly  sue  out  a  com- 
^^.^.^.^^J^^  mission ;  but,  to  hold  that  the  sheriff  shall  be  responsible 
Garland  to  them  for  not  discovering  what  they  did  not  discover,  or 
Carlislk.  even  when  they  did  discover  might  conceal,  is,  as  it  seems 
to  me,  putting  the  sheriff,  as  an  officer  of  justice,  in  a 
most  unreasonable  predicament.  How  is  a  sheriff  to  act? 
If  he  do  what  is  his  apparent  duty,  and  seizes  and  6eIIS| 
he  is  liable  to  be  sued  by  the  assignees.  If  he  expects  a 
commission,  and  ventures  to  return  nulla  bona^  he  is  sued 
by  the  execution  creditor.  If  he  applies  to  the  Court 
-for  time  to  make  his  return,  he  must  satisfy  the  Court  that 
there  are  reasonable  grounds  for  apprehension.  Till 
within  comparatively  a  short  period  of  time,  there  was  no 
limitation.  An  act  of  bankruptcy  of  six  years  standing 
or  more,  if  there  were  a  petitioning  creditor's  debt  of  equal 
antiquity,  would  vacate  any  intermediate  execution;  and  it 
would  have  been  no  answer  that  the  creditor  did  know  or 
might  have  known  of  the  act  of  bankruptcy.  And  why 
is  the  sheriff,  an  officer  of  justice,  to  be  responsible  where 
the  creditors  are  negligent?  They  have  as  good  means  as 
the  sheriff  of  discovering  whether  there  has  been  an  act 
of  bankruptcy.  They  can  give  the  sheriff  notice  if  they 
have  grounds  to  suspect.  If  they  are  negligent,  why 
should  not  the  loss  fall  upon  them?  I  put  these  preli- 
minary questions,  because,  if  the  authorities  are  conflicting, 
they  ought  to  be  considered. 

Bayley  v.  Bunning  is  the  first  case  upon  the  point.  It 
was  twice  before  the  Court,  first,  in  Trinity  Term,  17  Car. 
2f  (1666),  about  thirty-eight  years  after  the  21  Jac.  1;  and 
again  in  Pasch,  18  Car.  2.  The  report  of  which  is  to  be 
found  in  1  Keble,  930,  932;  1  Sid.  271;  and  1  Lev.  173. 
And  again  in  Pasch.  18  Car.  2\  the  report  of  which  at 
large  is  in  2  Keble,  S2,  and  the  substance  of  the  decision, 
1  Lev.  174.  It  was  an  action  of  (rover.  It  was  upon  the 
first  of  these  occasions  that  the  quaere,  mentioned  in  I  Sid. 
^71,  and  2  Keble,  9S2,  was  made.  It  was  urged  for  the 
defendant  that  he  ought  to  be  found  not  guilty,  because  he 
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was  but  bailiff*)  and  had  performed  his  duty,  and  had  not  ^ch.  Chamimr^ 
conTerted  to  his  own  use;  upon  which  (according  to  Si-^  ^  '  ^ 

derfim)  the  qusBre  is  put.  Qucere  de  eel;  car  fuit  qffirme  Garlakd 
que  le  practice  est,  that  the  bailiff^  shall  be  found  guilty  if  Carlisle. 
the  party  were  then  (adanque)  a  bankrupt.  I  Keble^  93^i 
explains  by  whom  it  was  affirmed,  viz.  by  Wilde^  King's 
Serjeant,  who  said  the  constant  course  in  London  in  ires-' 
pass  against  seijeants  and  bailiffs  was  only  to  inquire  whe* 
ther  the  party  were  a  bankrupt  at  tlie  time  of  the  takingi 
The  quaere,  therefore,  in  Sid.  is,  as  it  seems  to  me,  entitled 
to  less  weight,  because  it  was  made  before  the  case  re* 
eeived  the  full  consideration  it  afterwards  had,  and  wad 
made  by  counsel  only,  not  by  the  Court.  Upon  an  atten* 
tire  consideration  of  the  different  Reports,  there  appears 
to  me  no  difficulty  in  dbcovering  what  the  Court  decided^ 
and  upon  what  ground.  There  was  no  difference  as  to  the 
facts.  On  the  6th  of  June  there  was  an  act  of  bank- 
mptcy,  upon  which  a  commission  issued  on  the  17th.  On 
the  11th  of  June  a  Ji.  fa.  was  sued  out,  tested  the  4th, 
upon  which  a  seizure  was  made  on  the  14th.  The  jury 
found  a  special  verdict,  in  which  they  stated  that  the  goods 
had  been  demanded  of  the  bailiff,  who  had  refused  to  de- 
liver them ;  but  the  conclusion  was  special  upon  (he  taking. 
If  the  taking  was  lawful,  they  found  for  the  defendant; 
if  not,  for  the  plaintiff.  This  is  now  made  clear  by  the 
reference  which  has  been  made  to  the  record  (a),  and 
might  before  have  been  collected  from  1  Lev.  174;  1  Ke- 
ble,  930.  It  was  urged,  in  the  course  of  the  argument, 
that  the  teste  of  the  writ  of  execution,  which  was  before 
the  act  of  bankruptcy,  bound  the  goods ;  but  it  was  an- 
swered, that  that  was  not  the  case,  except  where  the  writ 
was  tested  on  the  day  it  issued  (6);  and  that  point  was  no 
further  pressed.  The  case  was  then  put:  ^rst,  upon  the 
act  of  bankruptcy;  and,  secondly,  upon  the  special  conclu- 
sion of  the  verdict:  and  upon  the  first  point,  the  Court  and 

(fl)  See  I  C.  &  M.  26?.  (h)  1  Lev.  173, 174;  1  Kcb.  933. 
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Ejcch,  Chamber,  the  counsel  agreed  that  the  actual  execution  of  the  writ 
^  of  Jieri  facias  was  not   sufficient  to  prevent  a  division 

Oakland      ainongst  the  Creditors  (a) ;  and  the  Court  had  no  doubt  as 
Carlisle.      ^^  ^^  property  in  the  goods,  that  they  were  liable  by  the 
express  words  of  the  statute;  but  the  doubt  was,  whether 
the  relation  should  enure  so  as  to  make  the  sheriff  pun- 
ishable.    Butler  V.  Baker's  case,  the  leading  case  upon 
the  effect  of  relations,  which  lays  it  down  "  that  no  re- 
lation which  is  a  fiction  in  law  shall  make  that  tortious 
which  was  lawful j  and  that  relations  are  to  certain  respects 
and  purposes,  and  extend  only  to  certain  persons,"  so 
that  of  two  persons  a  relation  may  bind  one  and  not  the 
other,  was  referred  to;   and  the  judgment  was  given  for 
the  defendant,  he  being  an  officer  obliged  to  execute  the 
writ,  who  could  not  know  whether  any  act  of  bankruptcy 
had  been  committed,  or  whether  any  commission  would  be 
sued  out.    No  one  can,  to  my  judgment,  read  the  2  Keble, 
32,  and  1  Lev.  174,  without  seeing  clearly  that  that  and 
that  only  was  the  ground  of  the  decision ;  and  that  the 
second  point  upon  the  special  conclusion  of  the  verdict 
formed  no  ingredient  in   the  adjudication.     Upon  that 
point,  however,  I  will  just  observe,  that  it  had  been  so  held 
in  the  term  in  which  this  case  was  before  the  Court;  and 
first,  that  a  wrongful  seizure  is  a  conversion;  and,  in  JBrtf^n 
v.  Roe  (6),  that  an  actual  seizure  of  goods  is  a  stfficieni 
conversion  ;  and  that  trover  wiU  lie  upon  it,  though  there 
is  no  demand  of  the   goods   or  refusal :    and,  secon^y, 
that  where  a  demand  and  refusal  are  objected  to  in  a  spe- 
cial verdict,  as  being  evidence  only  of  a  conversion^  the 
proper  course  is  not  to  give  judgment  for  the  defendant, 
as  was  done  in  Bayley  v.  Bunning,  but  to  award  a  venire 
de  novo  (c). 

The  case,  therefore,  of  Bayley  v.  Bunning  appears  to 
me  a  distinct  authority  upon  the  point  now  in  question ;  it 
made  the  distinction  between  the  title  to  the  goods,  which 

(«)  1  Kcb.933.  (6)  1  Sid.  264. 

(c)  1  Wils.66. 
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they  held  bound  by  the  bankruptcy ,  and  the  office%'y  whom  i^cK  ciiamhtr^ 
they  held  excusable  in  taking  them,  because  he  w.is  not  -* 

found  to  be  cognizant  of  the  bankruptcy;  and  it  was  ex-      Garland 
pkined  by  the  Court  eighteen  years  afterwards,  in  PhiU     Carliblb. 
lipsy.  Thompson  (a),  as  resolved  solely  in  excuse  of  the 
bailiff,  who  ought  to  be  excused/or  executing  the  writ^  and 
not  that  the  goods  were  bound  by  the  writ. 

Leekmere  ▼•  Thorogood  was  decided  in  1689.  It  is  re- 
ported in  1  Show.  12;  S  Mod.  236;  Comb.  \2^i.  It  was 
trespass  by  the  assignees  of  Topkuly,  a  I^ankrupt,  against 
the  sheriffs  of  London  and  others,  for  seizing  goods  under 
^  fieri  facias  against  Toplady.  The  fieri  facias  was  tested 
on  the  27th  of  April,  but  there  was  no  seizure  under  it 
until  the  29th ;  and  in  the  interim,  viz.  on  the  28th,  Top- 
lady  became  bankrupt.  Afterwards  an  extent  issued; 
but  that  was  held  too  late;  so  that  the  question  was  be- 
tween the  assignees  and  the  sheriff's.  The  report,  3  Mod. 
2S6,  seems  to  have  mistaken  the  question  and  the  ground 
on  which  the  Court  proceeded.  But  Shower,  who  was 
counsel  in  the  cause,  and  likely  to  know  the  true  grounds 
of  the  decision,  puts  it  upon  the  distinction  between  the 
officer  and  the  parly;  that  though  the  relation  would 
enure  against  the  latter,  it  would  not  against  the  former; 
and  Comberbach  puts  it  upon  the  same  ground,  that  a 
construction  should  not  be  made  to  make  the  officer  a  tres- 
passer by  relation.  Shower*s  report  is  this :  '*  I  argued 
it  again  upon  this  point,  that,  though  by  the  statute  of 
bankrupts  the  property  of  the  goods  be  vested  in  the  as- 
signees, yet  this  relation  shall  not  work  a  wrong  to  make 
the  officers  trespassers,  who  had  a  good  authority,  and  took 
the  goods  lawfully;  and  so  is  the  case  of  Bayley  y.Bun- 
ning.^  "  The  Court  clear  that  the  verdict  was  against  the 
plaintiff,  entire  damages  being  given;  and  that  this  action 
lay  not  against  the  officers,  though  trover  would  against 
the  party."*     Comberbach' s  account  of  the  judgment  is, — 

(fl)  3  Lev.  192. 
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^^'iSsT*^'  "  ^^^  Court  were  of  opinion  that  a  construction  should 
^-^ — ^  not  be  made  to  make  the  officer  a  trespasser  by  relation, 
GTarland  fyf  ii^Q  taking  was  lawful  at  the  time;  and  Bayley  and  JBim- 
Caklisle.  fling's  case^  in  1  Sid.  27 1 ,  agrees — Per  Holt  and  Dolben.** 
This,  therefore^  is  another  case  in  which  a  distinction  is 
drawn  between  an  officer  and  the  party.  It  is  said,  how- 
ever, that  this  was  an  action  of  trespass ;  and  that,  upon 
the  principle  that  a  man  shall  not  be  made  a  trespasser  by 
relation,  trespass  will  not  lie  against  an  officer  though 
trover  would.  But  does  this  case  profess  to  proceed  upon 
any  distinction  between  trespass  and  trover ;  and  is  it  not 
obvious  that  it  proceeds  upon  the  distinction  between  the 
officer  and  the  party  ?  And  is  there  in  reality  any  substan- 
tial difference  between  trover  and  trespass;  and  may  not 
a  man  be  made  a  trespasser  by  relation?  For  a  seizure 
between  the  act  of  bankruptcy  and  the  assignment  by  a 
mere  wrong-^loer,  by  one  who  had  no  writ  or  colour  for 
seizing,  can  there  be  a  doubt  but  that  the  assignees,  when 
appointed,  might  bring  trespass?  The  same  relation  which 
enables  an  administrator  .to  bring  trespass  for  an  act  be- 
tween tiie  death  of  the  intestate  and  the  grant  of  admin- 
istration would  enable  them  (a):  the  goods  as  against 
the  wrong-doer  would  have  been  theirs  at  the  time  of  the 
seizure:  the  seizure,  as  sgainst  the  wrong-doer,  would 
have  been  an  act  of  trespass,  for  which  trespass  would 
have  lain  against  the  wrong-doer  (6).  And  why  should  not 
the  same  be  the  case  as  against  the  sheriff,  except  upon 
the  ground  that  the  sheriff  stands  in  a  different  situation 
from  a  wrong-doer.  And  if  he  do,  why  should  his  pro- 
tection be  confined  to  the  form  of  the  remedy,  and  not 
be  extended  to  the  substance  of  the  transaction  ?  Bailey 
V.  Sunning  is  in  point,  that  it  is  to  be  extended  to  the  sub- 
stance of  the  transaction;  and,  according  to  Comberbach, 
it  is  upon  Bailey  v.  Bunning  that  Holt^  C.  J.,  and  Dolben, 
J.,  rely :  and  in  the  note  to  Turner  v.  Felgate{c),  which  was 

(«)  Roll.  Abr.  tit.  **  Relation,"  A.  1.  (6)  Ibid. 

(f)   1  Lev.  96. 
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tn  action  of  trespass,  the  difference  between  charging  an  ^^^  Ckamhgr, 
officer  and  charging  the  party  is  noticed ;  and  Bailey  and  '  ^ 

Bmmning^s  case  b  referred  to,  where  he  says,  ''  the  officer  Garland 
shall  not  be  charged^  though  perhaps  the  party  should."  Carlmlb. 
Smith  Y.  Milies  notices  the  same  distinction  between  of- 
ficers and  ministers  of  justice  and  others  (a);  and  ZecA- 
wtere  ▼•  Taplady  (i),  in  which  the  Court  seemed  to  think 
the  judgment  in  Lechmere  v.  Thorogood  a  bar  to  a  fresh 
action  of  trover  for  the  same  cause,  seems  to  me.  to  imply 
that  there  is  no  diffisrence  in  this  respect  between  an  action 
of  trespass  and  an  action  of  trover.  I  think,  indeed,  that 
Lechmere  v.  Thorogood  and  Lechmere  v.  Toplady  might 
both  have  been  impeached,  upon  the  ground  that  they 
were  allowed  to  protect  persons  who  were  not  officers;  but 
as  far  as  they  protected  the  officers,  I  should  have  thought 
them  right,  if  the  officers  had  pleaded  separately. 

Cole  V.  Dapies{c)  lays  down  the  same  distinction  be- 
tween the  sheriff  and  any  other  person,  as  ruled  by  Lord 
C.  J.  Holt,  SLtNisiPrius,  Hilary,  10  Will.  3;  and  though 
Lord  Raymond  might  then  be  young,  his  reports  began 
at  an  earlier  period,  viz.  Pasch.  6  Will,  3;  and  between 
four  and  five  hundred  pages  of  his  Reports,  which  shew 
ccmsiderable  powers,  are  before  that  period.  The  point 
there  ruled  was  this : — ''  It  A,  be  bankrupt,  and  the  sheriff 
upon  a  Ji»  fa.  against  A.  seize  and  sell  the  goods,  and  a 
commission  of  bankruptcy  is  then  granted,  the  assignee  of 
the  commissioners  may  maintain  trover  against  the  vendee 
of  the  goods;  but  no  action  will  lie  against  the  sheriff, 
because  he  obeyed  the  writ."  And  whoever  will  take  the 
trouble  to  look  into  the  edition  of  1781),  will  find  that  the 
then  editor  entertained  that  opinion  of  Cooper  v.  Chitty 
I  entertain  now.  That  case,  as  I  have  always  understood  it, 
is  in  my  judgment  conclusive  of  this.  It  proceeds,  as  it 
seems  to  me,  not  merely  upon  the  distinction  of  trespass 

(«)  1  T.  R.480.  (6)  1  Vent.  169;  1  Show.  146,  S.  C. 

(c)  Ld.  Raym.  724. 
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Erth.  Chambtr,  and  trover,  thoujrh  that  dkstinction  in  cases  in  which  the 
1833  '  o 

^  '  V     facts  warrant  it  may  exist,  but  upon  two  other  distinctions, 

Oaelamo  One  between  the  sheriff,  when  acting  in  ignorance,  and 
Cabliue.  therefore  free  from  blame,  and  other  persons;  and  the 
second  between  a  sheriff  acting  upon  ignorance,  and  a 
sheriff  acting  with  notice ;  and  Lord  Manffiekt  seems  to 
have  considered  a  sheriff  when  acting  in  ignorance,  for 
whatever  he  did  whilst  in  such  ignorance,  whether  by  seiz- 
ing or  selling,  excusable,  though  other  persons  would  have 
been  answerable ;  but  as  having  no  excuse  when  he  acted 
Upon  knowledge.  And  in  that  case  he  held  the  seizure 
by  the  sheriff,  when  in  ignorance  of  the  bankruptcy,  though 
not  lawful,  yet  excusable ;  and  he  held  the  subsequent  sale 
by  the  sheriff,  when  he  had  full  notice  of  the  bankruptcy, 
not  excusable,  but  a  wrongful  conversion,  because  of  that 
notice.  This,  to  my  reading,  is  the  substance  of  Cooper  v* 
Chiiiy;  and  how  it  can  be  brought  to  bear  upon  a  case  in 
which  the  sale  by  the  sheriff  is  in  ignorance,  and  therefore 
innocent,  I  cannot  see.  And  here  I  may  be  allowed  to  cor* 
rect  a  mistake  into  which  a  learned  Judge,  Mr.  Justice 
Parky  is  represented  to  have  fallen,  and  for  which  explana- 
tion I  am  satisfied  no  one  will  be  more  thankful  than  that 
learned  Judge.  He  is  supposed  to  have  thought  that  the 
judgment  delivered  in  the  Exchequer  had  **  charged  Lord 
Mansfield  with  a  very  useless  display  of  what  would  appear 
to  be  legal  knowledge,  and  filling  up  six  pages  with  what 
might  have  been  expressed  in  eight  lines.**  I  was  sure  no 
such  charge  was  intended;  and,  on  referring  to  the  Report, 
I  find  no  such  charge  made.  What  the  Reports  stated 
to  have  been  said  was,  **  Unless  Lord  Man^ld  meant  to 
convey  the  notion  of  perfect  indemnity  to  the  officer  where 
there  was  perfect  ignorance,  be  made  a  very  useless  dis- 
play, &c. ;"  but  so  far  from  thinking  that  he  had  made  a 
useless  display,  the  impression  was,  that  he  had  most  use^ 
fully  investigated  the  authorities,  and  explained  their  bear- 
ing, and  had  thereby  established  the  position,  that  where 
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there  was  perfect  ignorance,  there  ought  to  be  and  was  Bxek.  Chamber, 
perfect  indemnity  to  the  officer.  ^ 

The  distinction  in  Cooper  v.  ChUiy^  between  trover  and      Garland 
trespass^  I  take  to  be  this — that  in  trespass  the  taking  is     cablislb. 
the  gist,  and  therefore  there  must  be  a  wrongful,  t.  e.  an 
inexcusable  taking;  but  that,  in  trover,  the  conversion  is 
the  gist,  and  therefore  that  a  wrongful,  t.  e.  an  inexcus- 
able conversion,  is  sufficient,  though  the  taking  were  ex- 
cusable. But  that  the  conversion  might  be  deemed  excus- 
able, even  in  trover,  and  would  in  that  case  be  an  answer 
to  the  action,  I  think  may  fairly  and  clearly  be  collected 
to  bare  been  the  impression  on  Lord  Mansfield's  mind. 
Let  me,  however,  examine  Lord  Mansfield's  judgment, 
that  I  may  see  whether  I  come  to  a  right  conclusion.    He 
begins  by  defining  the  action  of  trover,  and  describes  two 
things  as  requisite,  t.  e.  property  in  the  plaintiff,  and  a 
wrongful  conversion  by  the  defendant.     He  considers  the 
property  in  the  assignees  from  the  4th  of  December  before 
the  seizure ;  and  then  says,  the  only  question  is,  whether 
the  defendants  (the  sheriffs)  were  guilty  of  a  wrongful 
conversion.     ''  That  the  conversion  itself  was  wrongful, 
is,**  he  says,  '*  manifest.     The  sheriffs  had  no  right  to  sell 
the  goods  of  the  plaintiffs,  the  assignees,  but  of  Johns 
only.     The  vendee  would  have  no  title  to  the  goods;  the 
plaintiff  in  the  execution  no  right  to  retain  the  money.*' 
Still  he  thinks  something  more  is  to  be  considered  before 
the  conclusion  is  reached,  ihdX  the  sheriffs  are  responsible 
and  the  action  against  them  maintainable.     ''  If  the  thing 
be  clearly  wrong,  the  only  question  remaining  is,"  (so  that 
he  thought  there  was  still  a  question  behind),  ^'  whether  the 
defendants  are  excusable,  though  the  act  of  conversion 
be  wrongful.**      He    then  notices,   that    **  the  bankrupt 
statutes  do  not  make  men  trespassers  or  criminal  by  re- 
lation, who  have  innocently  received  goods  from  him,  or 
executed  legal  process^  not  knowing  of  an  act  of  bank- 
ruptcy; that  was  not  necessary,  and  would  have  been  un- 
just."   He  then  notices  that  the  injury  complainedof  was 
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Bxch,  Chamber,  not  Ihe  setzure,  but  the  wrongful  or  injurious  conversion^ 
-  by  the  sale ;  and  then  proceeds  to  shew  that  the  sheriffs* 
Garland  gale  was  not  in  ignorance,  but  with  full  knowledge,  twenty 
Carlislb.  days  after  the  commission  and  assignment.  The  sheriffs, 
therefore,  did  not  come  within  the  rule  he  had  mentioned, 
of  an  officer  executing  legal  process,  not  knowing  of  an 
act  of  bankruptcy,  they  were,  therefore,  not  excusable: 
they  had  acted  vAih  fuU  knowledge  of  the  bankruptcy. 
Now,  to  what  purpose  was  the  consideration,  whether  the 
sheriffs  had  knowledge ^  if  they  would  be  equally  liable,  as 
is  contended  here,  though  they  had  no  knowledge  ?  Lord 
Mansfield  then  proceeds  to  answer  the  objection  that  had 
been  taken,  and  particularly  this — '^  that  the  taking  was 
lawful,  and  therefore  the  sheriff  was  bound  to  complete  it 
by  a  sale ;"  to  which  he  replies, ''  that  the  taking  was  not 
lawful^  because  they  were  then  the  goods  of  the  assignees ; 
and  if  the  taking  were  lawful,  the  sheriff  should  not  have 
gone  on  when  t/te  discovery  was  made.**  He  then  pro- 
ceeds to  explain  how  far  the  taking  was  to  be  deemed  law- 
ful, how  far  not,  in  a  way  which,  to  my  mind,  is  conclusive 
of  the  present  case.  **  To  support  the  act,"  he  says,  "  it 
is  not  lawful;  but  to  excuse  the  mistake  of  the  sheriff , 
through  unavoidable  ignorance,  it  is  lawful.  Or,  in  other 
words,  the  relation  introduced  by  the  statutes  binds  the 
property;  but  men  who  act  innocently  at  the  time  are  not 
made  criminal  by  relation,  and  therefore  they  are  excused 
from  being  punishable  by  action  or  indictment  as  tres- 
passers: what  they  did  was  innocent,  and  in  that  sense 
lawful.  But  as  a  ground  to  support  a  wrongful  conver- 
sion, by  sale,  after  a  commission  publicly  taken  out,  and 
an  actual  assignment  made,  it  was  not  lawful.'*  He  then 
notices  Bailey  v.  Bunning,  Lechmere  v.  Thorogood,  and 
Cole  V.  Davis,  and  the  points  established  by  them  in  fa- 
vour of  the  sheriff;  and  after  a  caution  against  placing 
too  great  a  reliance  on  Cole  v.  Davis,  he  says,  **  Besides, 
the  case  there  put  is  of  a  sale  by  the  sheriff  before  the 
commission;  and  the  conversion  might  be  as  excusable  as 
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tie  taking,  because  he  obeyed  the  writ.    Whereas  here,  Exek.  Chamber, 

the  goods  were  not  sold  till  after  both  commission  and  ^ 

assignment."     Now,  how  the  conversion  could  be  excus-      Garland 

able,  except  upon  the  ground  I  have  stated,  I  do  not  see.      Carlisle. 

In  conclusion.  Lord  Mansfield  says,  '*  The  seizure  here  is 

after  the   act  of  bankruptcy  committed,   and   therefore 

after  the  property  is  vested  by  relation  in  the  assignees ; 

but  that  was  innocent  and  excusable :  and  the  sheriff  shall 

not  be  liable  by  relation  as  a  wrong-doer.    The  gist  of  this 

action  is  the  wrongful  conversion  by  the  sale,  and  false 

return  long  after  the  commission  and  assignment.*' 

Now,  if  ignorance  at  the  time  of  taking  will  excuse  the 
seizure,  I  cannot  see,  upon  principle,  why  ignorance  at  the 
time  of  selling  should  not  excuse  a  sale;  and  the  reference 
by  Lord  Mansfield  to  Bailey  v.  Bunning,  and  the  other 
cases,  and  his  observations,  after  citing  Cole  v.  Davis, 
seem  to  me  to  shew,  as  plain  as  conduct  and  words 
can  shew,  that  ignorance  would  equally  excuse  both.  I 
am,  therefore,  of  opinion,  that  Cooper  v.  Chitty^  instead 
of  being  an  authority  for  the  plaintiff  below,  or  standing 
indifferent,  is  a  very  strong  authority — an  authority  in 
point  for  the  sheriff. 

Smith  V.  MiUes  (a),  in  1786,  was  trespass  against  the 
sheriff,  for  seizing  the  goods  of  the  assignees  on  the  ^rd 
of  February,  1 786 — the  sheriff  pleaded  not  guilty,  and 
justified  under  ^JLfa.  against  the  bankrupt.  The  plain- 
tiffs proved  an  act  of  bankruptcy  on  the  1st  of  February, 
and  a  sale  by  the  sheriff  after  the  commission,  and  in  de- 
fiance of  notice,  but  before  the  assignment  to  the  plaintiffs. 
The  defendant  demurred  to  the  evidence.  The  questions 
principally  discussed  at  the  bar  were,  whether  the  assignees 
could  be  considered  as  having  such  a  possession  at  the 
time  of  the  seizure  as  would  enable  them  to  maintain  tres- 
pass ;  for  it  was  admitted  that  the  sale  would  have  been  a 

(fl)  1  T.  R.  476. 
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Etch.  Chamber,  sufficient  foundation  for  an  action  of  trover;  butit  wai 
1833. 
^  '  ^     also  said,  arguendo,  that  the  sheriff  ought  to  be  better 

Oakland  protected  than  any  other  wrong-doer,  for  he  is  compelled 
Carlisle,  to  do  his  duty,  and  does  not  act  from  his  own  choice. 
The  Court,  (consisting  only  of  Ashursi  and  BuUer^  Js.,) 
thought  the  point  settled  by  Cooper  v.  Chkitft  and  decided 
in  favour  of  the  defendant, ^r^^,  on  the  ground,  that  where 
anew  right  is  given,  which,  from  reasons  of  policy,  is  made 
to  relate  back,  to  avoid  all  mesne  incumbrances,  the  party 
shall  not  be  taken  to  have  such  a  possession  as  to  bring 
trespass  for  an  act  done  before  such  right  was  given  him. 
But,  at  all  events,  secondly,  on  the  ground  that  the  rule 
would  hold  with  respect  to  officers  and  ministers  of  jus^ 
tice;  for  which  Ashurst  cited  Lechmere  v.  Thorogood, 
which  was  trespass,  and  added,  the  same  doctrine  is  re- 
cognised in  Bailey  v.  Banning ,  which  was  trover.  He 
adds  also  the  passage  from  Cooper  v.  Chitty,  which  shews 
on  what  ground  a  wrongful  conversion  would  make  trover 
maintainable,  where  trespass  would  not  lie,  becaiiie  the 
conversion  is  the  gist  of  the  action  of  trover,  and  the  ac- 
tion will  equally  lie,  whether  the  taking  were  excusaUe 
or  not ;  whereas  the  taking  is  the  gist  of  the  action  in 
trespass,  and,  if  the  taking  be  excusable^  the  actioh  cannot 
be  supported.  And  he  concludes,  *'  the  plaintiffs  are  not 
injured,  as  it  is  competent  to  them  to  recoter  the  value  of 
the  goods  by  bringing  ah  action  of  trover,**  (there  being 
clearly  in  that  case  a  conversion  by  the  sheriff,  which^  as 
against  him^  could  not  be  deemed  otherwise  than  wrong- 
ful). *'  But  the  officer  shall  not  be  harassed  by  this  spe- 
cies of  action,*'  (i.  e.  trespass),  **  in  which  the  jury  might 
give  vindictive  damages.** 

The  distinction,  therefore,  I  have  mentioned  betii'een 
the  sheriff  and  other  officers  of  justice  on  the  one  hand, 
and  other  persons  on  the  other,  as  first  established  in 
Bailey  v.  Bunning,  in  1668,  is  recognised  in  Phillips  v. 
Thompson,  in  1685;   is  acted  upon  in  Lechmere  v.  Thoro- 
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goad,  in  1688;  is  adopted  in  Cole  v.  Davies,  in  1698;  and  ^^*-  Chamber, 
is  again  recognised  in  Coopers.  Chitty,  in  1756;  and  in  ^  '  ^ 

Stmth  ▼•  Milles,  in  1784;  and  is  never  during  that  period  Garland 
questioned  or  impeached;  and  it  seems  to  me  it  ought  to  caklislj:. 
continue  a  guide  for  our  decision,  unless  we  find  it  satis- 
fiu^torily  overruled,  or  unless  we  feel  a  conviction  that  it  is 
founded  upon  untenable  principles.  In  Kitchen  v.  Camp- 
bell{a),  the  first  action  was  against  the  sheriff  and  the 
execution  creditor,  and  there  was  a  verdict  Jbr  both ;  so 
that  any  distinction  between  the  one  and  the  other  was  un- 
necessary ;  and^  as  to  what  related  to  the  sheriff,  extra- 
judicial ;  and  what  is  said  as  to  the  sheriff  is  reported  in 
Blaeistone  only,  and  not  in  Wilson.  The  first  case  I  am 
aware  of  in  which  this  distinction  was  disregarded  is  Pot- 
ier  V.  Siarkiey  in  the  Exchequer,  Michaelmas  Term, 
1807  (ft),  in  which  the  Court  held  that  the  sheriff  was  lia- 
ble in  trover,  though  he  seized,  sold,  and  paid  over  the 
money  before  commission  issued,  and  before  any  notice, 
saying  this  necessarily  followed  from  Cooper  v.  Chitty,  for 
it  was  an  unlawful  interference  with  another's  goods. 

In  Wyatt  v.  Blades  (c),  the  distinction  certainly  was  not 
noticed.  The  only  question  made  was,  whether  a  removal 
of  the  goods  by  the  sheriff  to  a  broker  was  a  conversion : 
and  Lord  EUenborough  held  it  was. 

In  Laxarus  v.  Waithman  (</),  Bailey  v.  Banning  and 
Phillips  V.  Thompson  were  certainly  cited  at  the  bar,  but 
neither  of  them  is  noticed  in  the  judgment  of  the  Court; 
and,  as  the  case  was  at  once  disposed  of  by  the  refusal  of 
a  rule  nisi  for  a  new  trial,  there  was  no  interval  before  the 
case  was  disposed  of  for  looking  into  the  authorities. 

Ijce  V.  Lopes{e),  in  1812,  is  in  favour  of  the  distinction 
I  have  mentioned,  rather  than  against  it.  The  sheriff 
seized  and  sold  after  a  secret  act  of  bankruptcy.     All  the 

(a)  2  Blackst.  Rep.  827 ;  3  Wils.  (c)  3  Camp.  396. 

304.  {d)  5  J.  B.Moore,  313. 

(6)  4  M.  &  Sel.  260.  {e)  15  East,  230. 


Carliile. 
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Ezch.  ChamUr,  goods  produced  5201,;  the  sheriff  paid  the  landlord  a 
.  year's  rent,  149/. ;  and  whilst  the  money  was  in  the  sheriff's 
Garland  hands,  the  assignees  brought  money  had  and  received 
against  him  ;  the  right  of  the  assignees  to  the  bulk  of  the 
money  was  clear;  the  only  question  was,  whether  the 
sheriff  had  a  right  to  deduct  the  140/. ;  and  the  plaintiff 
had  a  verdict  with  liberty  to  move  to  add  that  sum  to  the 
damages.  Rule  itm  accordingly;  and  upon  cause  being 
shewn,  it  not  appearing  whether  the  payment  was  before 
notice  of  the  commission  or  not,  the  Court  inquired  how 
that  fact  was ;  and  the  counsel  not  being  able  to  answer 
the  question,  the  Court  said  it  was  for  the  defendant,  the 
sheriff,  to  shew  that  the  payment  was  before  notice  of 
the  commission ;  and  they  ordered  the  addition,  unless  the 
Judge's  note  should  shew  such  was  the  fact.  As  against 
the  sheriff,  therefore,  the  point  was  put,  not  upon  the  time 
of  the  act  of  bankruptcy,  but  upon  the  point  of  notice  of 
the  commission. 

In  Price  v.  Helyar  (a).  Lord  C.  J.  Best^  in  delivering 
the  judgment  of  the  Court,  goes  no  farther  back  than 
Cooper  V.  Chitty;  he  notices  none  of  the  earlier  cases:  and 
though  it  is  stated  in  the  report  in  Moore  %  Payne^  that 
Bailey  v.  Bunning  was  cited,  it  is  not  cited  in  detail,  nor 
noticed  in  the  judgment. 

Dillon  V.  Langley  merely  follows  Potter  v.  Starkie,  La-  . 
xarus  V.  JVaithman,  and  Price  v.  Helyar. 

As  to  the  principle  upon  which  an  exception  in  favou 
of  a  sheriff,  when  he  acts  ignorantly  and  innocently,  ^ 
grounded,  I  have  noticed  it  in  the  early  part  of  the  opiaV«» 
I  have  been  delivering;  I  can  see  nothing  in  it  to  whj 
legal  objection  can  be  made.  It  is  founded  upon  this, 
a  relation  shall  work  no  wrong ;  that  a  relation  may 
one  person  where  it  does  not  bind  another ;  and  th 
relation  under  the  bankrupt  laws,  though  it  binds 

{«)4Biiig,697;  IM.&P.541. 
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Exch.  Chamber,  repoits,  if  we  admit  a  doubt  that  Raymond  has  recorded 
^  '  ^     Holt's  genuine  doctrine,  and  that  he  understood  it  fully. 
Garland  Lord  MansfielcTs  censure  of  these  two  cases  is  rendered 

Carliilb.      the  more  remarkable,  by  his  labouring,  and  with  success, 
to  demonstrate  their  perfect  consistency  with  the  judg- 
ment he  was  at  that  time  pronouncing.   Lechmere  v.  Thoro" 
^oo</ decided,  that^  though  by  the  statute  of  bankruptcy, 
the  property  of  the  goods  be  vested  in  the  assignees,  yet 
this  relation  shall  not  work  a  wrong  to  make  the  officers 
trespassers,  who  had  a  good  authority,  and  took  the  goods 
lawfully ;  and  trespass  lay  not  against  the  officers,  though 
trover  would  against  the  party.    So,  in  Cole  v.  Davies;  if 
A.  was  a  bankrupt  before  the  seizure,  and  the  sheriff  seize 
and  sell  his  goods,  and  a  commission  and  assignment  fol- 
low, the  assignee  of  the  commissioners  may  maintain  trover 
against  the  vendee  of  the  goods ;  but  no  action  will  lie 
against  the  sheriff  because  he  obeyed  the  writ.     In  the 
great  case  of  Cooper  v.  Chitty^  the  special  verdict  stated 
very  few  facts — an  act  of  bankruptcy,  a  writ  of  execution, 
seizure  by  the  sheriff,  a  commission  and  assignment,  no- 
tice of  both  to  the  sheriff,  and  sale  by  him.    This  was  the 
order  of  events.    The  former  cases  had  laid  it  down  that 
seizure  before  commission  would  not  maintain  trespass; 
the  Court  decided,  in  Cooper  v.  Chitty,  that  a  sale  after 
notice  of  assignment  would  maintain  trover.  Whether  the 
intermediate  state  of  things  that  has  occurred  in  Balma. 
Hutton  and  in  the  case  before  us,  a  seizure  and  sale  after 
an  act  of  bankruptcy,  but  before  commission,  vrould  sup- 
port trover,  was  not  in  question.    And  most  of  the  learned 
Judges  who  overruled  the  Court  oi  Exchequer\\^y^  admit^ 
ted  in  plain  terms,  that  Cooper  v.  Chttty,  as  a  case   is    (f 
authority  for  deciding  the  present.  Some,  indeed  who 
their  judgment  recently  in  the  Court  of  Exchequer  ctT^ 
ber,  and  «iDre  of  their  learned  predecessors  who  adom^ 
the  same  opinion,  undoubtedly  conceived  Cooper  v  CrT 
to  be  a  case  in  point.     It  was  diRtivi/.^i..  *     tntty 

F  ^^  was  aistinctly  so  stated  by  the 
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eminent  person  who  delivered  the  only  considered  judg*  Bxch,  Chamber, 
ment  of  a  Court  on  this  point ;  I  mean  the  Lord  Chief  ^ 

Justice  Best,  who  expressly  grounds  his  decision  in  Price  Garland 
▼.  Helyar  on  the  authority  of  Cooper  v.  Chitty,  Many  carlwli. 
of  Lord  Mansfield's  observations,  and  more  particularly 
those  which  tend  to  disparage  the  former  authorities,  may 
be  fiurly  urged  as  evmcing  a  disposition  on  his  part  to  de- 
part from  them;  but  with  all  possible  veneration  for  that 
illustrious  Judge,  I  cannot  agree  that  observations  and 
reasonings  not  required  for  deciding  the  point  at  issue 
ought  to  have  the  influence  which  has  been  so  confidently 
claimed  for  them  here.  On  the  present  occasion,  I  may 
be  allowed  to  say  that  no  man  is  more  inclined  t  o  defer  to 
judicial  authority  than  myself;  and  I  go  much  farther,  for  I 
think  whatever  has  fallen  from  the  sages  of  the  law  in  the 
course  of  considering  points  submitted  to  them,  entitled 
to  the  most  respectful  consideration.  I  cannot,  if  I  would, 
divest  myself  of  such  feelings  for  understandings  of  that 
superior  order,  enlightened  by  general  learning,  and  ren- 
dered acute  by  experience  and  practice.  I  dissent  with 
caution  from  any  proposition  embraced  by  them,  and  dis- 
trust every  conclusion  of  my  own  at  which  they  have  not 
arrived.  But  that  the  extrajudicial  sentiments  of  the 
latter  Judge  should  overcome  my  confidence  in  the  well- 
considered  principles  judicially  established  by  former  ma- 
gistrates of  equal  name,  a  just  respect  for  judicial  autho- 
rity itself  forbids. 

Sir  W.  Blacisione,  indeed,  imagines  Lord  Mansfield  to 

have  actually  said  in  some  part  of  the  judgment  delivered 

by  him  in  Cooper  v.   Chitiy,  that   "the  sheriff  would 

bave  been  liable,  though  the  sale  had  been  immediately 

ifler  the  seizure."     But  this  inference  is  not  drawn  by  his 

Lordship  in  the  other  reports  of  Cooper  v.  Chitty;  that 

it  was  not  drawn  by  the  profession,  is  made  manifest  by 

Bkekston^s  own  note,  as  well  as  by  the  case  there  cited, 

rf  Ttmbrea  v.  MiUs.    It  may  be  permitted  me  to  pass  over 


1^  CASES  IN  THE  EXCHEQUER, 

Etch.  Chamber,  argument.    Lord  Tenierden  was  present  at  the  discussion 
1833. 
^  '  ^     at  the  bar;  and  though  his  lamented  death  took  place  be- 

Garland      fore  the  decision,  the  weight  of  his  great  authority  must 
Carliilb.      be  added  to  the  scale  which  then  preponderated. 

If  we  look  back  from  the  present  period  to  the  reign  of 
Charles  the  Second,  it  must  be  confessed  that  the  history 
of  this  point  exhibits  an  unusual  array  of  great  names  and 
authorities  on  either  side.  From  this  consideration,  and 
from  observing  the  process  of  reasoning  employed,  as  weU 
as  the  very  pecuUar  position  of  the  other  recent  cases  in 
Westminster  Hall,  I  have  been  led  to  think  the  question 
still  open  to  inquiry,  and  have  done  my  best  to  investigate 
it  upon  principle.  No  conclusion  could  have  been  alto- 
gether satisfactory  to  my  own  mind,  since  none  could  have 
escaped  collision  with  some  of  our  most  venerated  prede- 
cessors and  ablest  contemporaries ;  and  I  may  add,  that, 
not  insensible  to  the  inconveniences  of  throwing  doubt  on 
the  prevailing  practice  and  opinion,  the  strongest  inclina- 
tion of  my  mind  was  to  concur  with  the  latest  authority; 
but,  I  am  bound  to  avow  the  opinion  I  have  formed,  which 
is,  that,  in  this  case,  the  sheriff  is  justifiable  in  seizing  and 
selling  the  bankrupt's  goods.  I  think  him  justified,  be- 
cause he  did  both  in  obedience  to  a  lawful  authority, 
which  it  would  have  been  criminal  in  him  not  to  obey. 
He  was  commanded  to  seize  the  bankrupt's  goods,  and  he 
seized  them ;  and  the  command  being  lawful,  he  was  no 
trespasser.  He  was  commanded  to  sell  the  goods  so  seized; 
for  the  same  reason  that  sale  cannot  be  a  wrongfiil  con- 
version. He  wasjawfully  commanded  to  pay  the  pro- 
ceeds to  the  execution  creditor;  and  that  also,  in  my 
0])inion,  he  might  lawfully  do.  His  conduct  was,  in  all 
respects,  lawful  at  the  time  he  acted.  Can  it  be  made 
unlawful,  by  the  accidental  existence  of  a  fact  unknown 
to  him,  and  by  other  facts  occurring  afterwards,  without 
his  participation  or  knowledge  ? — ^I  think  it  cannot.  If  it 
could,  the  law  would,  indeed,  be  hard  and  unjust,  not 
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to  say  monstrously  iniquitous;  and  more  especially  be- 
fore  the  49  Geo.  3;  but  if  such  be  the  law,  it  is  not  to 
be  defeated  by  Courts  appointed  to  carry  it  into  effecti 
from  those  or  from  any  such  considerations;  and  my  judg- 
ment proceeds  not  on  the  hardship  or  injury  that  might 
accrue  to  parties^  but  because  the  law  would  be  in  my 
0{Hnion  (and  I  must  employ  the  only  language  that  strikes 
me  as  appropriate)  incongruous  and  absurd.  The  sheriff 
must  take  care  to  seize  the  debtor's  goods — ^he  must  in- 
quire which  are  the  debtor's  goods;  and,  if  he  takes  those 
of  any  other,  he  is  answerable.  But,  in  the  present  case, 
he  does  take  the  debtor's  goods,  and  no  other  man's.  The 
more  diligently  he  inquires  into  the  fact  of  property,  the 
more  clearly  would  it  be  proved ;  not  only  are  they  his  at 
the  time  of  seiziire,  even  though  an  act  of  bankruptcy  may 
have  been  committed,  but  they  may  continue  so  to  his 
Iife*s  end.  A  most  ingenious  illustration  was  employed  to 
shew,  how  property  belonging  to  a  debtor  at  the  time  of 
seizure  is  afiected  by  an  act  of  bankruptcy,  which  was 
likened  to  a  stamp  or  mark,  invisible  when  set  there,  but 
brought  to  light  by  the  commission  and  assignment.  This 
kind  of  analogy  sometimes  furnishes  a  conclusive  test.  Pur- 
suing it  here  for  a  moment,  we  perceive  the  King's  lawful 
eommand,  written  in  legible  characters,  expressed  in  plain 
words,  unconditionally  directing  the  seizure  and  sale  of 
AJs  property.  The  duty  of  the  officer  thus  addressed 
should  appear  to  be  unambiguous;  but  it  is  not  impossible 
that  the  goods  may  have  received  a  mark  undiscoverable 
to  his  eyes;  there  is  a  second  possibility,  that  the  mark 
may  be  brought  out  hereafter;  and  a  third  possibility, 
dial  another  contingent  event  may  supervene,  which  would 
bring  the  inacription  into  full  light,  and  even  change  the 
ntore  of  tfae  subject  matter;  at  least,  an  equal  possibility 
«»t«  that  no  mark  is  there,  that  it  may  never  become  vi- 
"*  or  fead  to  the  change^  Can  it  be,  that  the  same  law 
^'^^^jfeii        of  its  oflScers  to  execute  that  duty,  and 

'^^  for  doing  ^oi 


R*eh,  Chamber^ 
1833. 


Garland 
Carliile. 
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jsm*.  Cftflk&rr,  Lofd  Mcnsfiebl  and  some  later  Judges,  in  confonnity 
^  '  -  to  the  language  of  ancient  cases,  allow  that  the  sheriff 
Garljimd  shall  be  protected  by  his  writ  against  an  action  of  tres- 
CAmLiiLx^  pass;  but  I  humbly  conceive  the  writ  to  be  an  equally 
good  protection  to  him  in  trover ;  for>  if  it  makes  the 
seizure  lawful,  it  cannot  leave  the  conversion  wrongful :  a 
distinction  which  is  here  taken,  appears  to  me  wholly  gra- 
tuitous, founded  on  no  legal  ground,  and  inadequate  to  its 
purpose;  he  shall  be  protected  (it  is  said)  against  vin- 
dictive damages,  which  might  be  awarded  if  trespass  were 
the  form  of  action ;  but  in  trover,  where  the  question  of 
property  is  said  to  be  the  only  one,  and  the  damages  to  be 
limited  by  tiie  valoe  ^f  the  goods  taken,  he  is  responsible. 
I  do  not  pause  to  ask  why,  if  he  has  done  an  illegal  act, 
he  should  not  answer  to  the  full  extent  of  injury  arising 
from  it ;  but  the  proposition,  that  in  trover  the  damages 
must  be  restricted  to  mere  value,  seems  to  me,  speaking 
with  all  diffidence,  to  require  proof:  it  would  place  detinue 
and  trover  on  the  same  footing ;  but,  inasmuch  as  the  lat- 
ter form  of  action  enables  a  plaintiff  to  recover  for  the 
wrong  done,  I  conceive  that  no  legal  bar  exists  to  his  ob- 
taining damages  fully  commensurate  to  his  loss,  if  his  de- 
claration be  properly  framed  to  include  l^em.  When  it  is 
intimated,  as  a  consequence  of  denying  the  i^eriff  ^s  lia*> 
bility,  that  the  execution  creditor  must  also  escape  liabiKty, 
I  wish  to  express  some  doubt,  even  if  that  were  so,  whether 
any  absurdity  would  follow  where  all  has  been  done  before 
the  issuing  of  the  commission.  Most  commonly  the  exe- 
cution creditor  not  only  directs  the  sale,  but  keeps  the 
proceeds ;  and  doing  either,  after  l^e  commission,  is  Kable, 
either  in  trespass  for  seizing  the  goods,  in  trover  for  con- 
verting them,  or  in  assumpsit  for  keeping  the  money  to 
which  the  assignees  have  become  entitled.  That  he  couU 
be  liable  if  he  put  the  sheriff  in  motion  before  a  commis- 
sion, without  ultimately  obtaining  the  fruits  of  the  execu- 
tion, I  am  not  prepared  to  affirm;  but  need  not,  for  any 
purpose  of  the  present  case,  dispute.     It  is  in  this  way>« 
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as  I  conceive,  that  effect  is  to  be  given  to  6  Geo.  4,  c.  16,  *»«*.  Chambtr^ 
foQowing  as  it  does,  witiiout  material  variation,  the  ancient  ^  '  ^ 

bankrupt  laws.     The  property  is  changed  entirely  by  as-      Gaklano 
agnment  from  the  moment  of  the  act  of  bankruptcy;  but      CA&LitLt. 
for  what  purpose  changed  ?  for  the  purpose  of  giving  the 
assignees  an  absolute  interest  in  the  property,  wherever  it 
may  be  found,  and  securing  to  the  creditors  the  benefit  of 
every  portion  of  it.     They  may  compel  its  surrender  from 
any  hands,  and  make  all  who  have  raised  money  upon  it 
account  for  that  money  to  the  bankrupt's  estate ;  but  a 
change  in  the  property  for  this  purpose  cannot,  as  I  ap- 
prehend,  have  the  effect  of  visiting  with  damages  as 
wrong-doers  such  as  acted  lawfully  with  respect  to  the 
property,  and  were  compelled  by  the  exigency  of  the  law 
to  act  as  they  did.     The  doctrine  of  relation  cannot,  as  I 
apprehend,  be  carried  to  this  extent.     I  do  not  see  on  what 
principle,  by  varying  the  right  of  property  at  a  by-gon6 
period,  the  legality  of  personal  acts  already  done  can  be 
affected.     Sir  Edward  Coke,  in  the  well-known  passage 
often  cited  from  Butler  and  Baker^s  case,  imposes  limits 
on  the  doctrine  of  relation,  which  are  essential  to  prevent 
its  working  injustice;  ''relations  shall  never  be  strained 
to  the  prejudice  of  a  third  person  ;"  "  like  other  positions 
of  the  law,  they  are  to  certain  respects  and  purposes,  and 
extend  only  to  certain  persons."  Furtlier,  it  was  said,  "  in- 
asmuch as  relations  are  fictions  in  law,  which  will  never  do 
wrong,"  that  "  no  relation  shall  make  that  tortious  which 
was  lawful."     The  relation  created  by  this  clause  of  the 
bankrupt  act  has,  indeed,  been  pronounced  no  fiction.     I 
conceive  it  to  be  such,  in  causing  the  property  to  have  re- 
sided in  two  different  persons  at  the  same  time,  and  making 
that  belong  to  the  assignees  from  the  act  of  bankruptcy, 
which  at  that  time  did  belong,  and  might  have  continued  to 
belong  for  ever,  to  the  bankrupt.     Sir  Edward  Cokeys 
doctrine,  therefore,  applies ;  and  I  confess  it  appears  to 
flie  deefarive  of  the  jiresent  question.    And  while  the  rela- 
tion changes  the  property  in  the  respect  and  for  the  pur- 
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the  presence  of  and  attested  by  two  credible  witnesses, 
and  bearing  date  the  9th  day  of  jipril,  1824,  and  made 
between  the  said  Judith  Staffs  of  the  first  part;  the  said 
William  Hodgson,  WilUam  Day,  and  John  Alden  Clarke, 
of  the  second  part ;  and  the  said  Judith  Staff  and  Leonard 
Peter  Staff  of  the  third  part ;  after  reciting  amongst  other 
things,  that  the  said  Judith  Staff  was  desirous  of  executing 
the  said  power  of  appointment  in  the  said  will  mentioned, 
the  said  Judith  Staff,  by  virtue  and  in  exercise  and  in 
execution  of  the  power  and  authority,  powers  and  autho- 
rities, given,  limited,  or  reserved  to  her  in  and  by  the  said 
will  of  the  said  Matthew  Stainion,  deceased,  did  direct  and 
appoint  that  they  the  said  William  Hodgson,  fViUiam 
Day,  and  John  Alden  Clarke,  should,  as  soon  as  conve- 
niently might  be  after  the  execution  of  the  said  indenture, 
transfer,  or  cause  to  be  transferred,  the  said  sum  ofS880l. 
8  per  cent.  Consolidated  Bank  Annuities,  into  the  names  of 
the  said  Judith  Staff  and  the  said  Leonard  Peter  Staff, 
tbeir  executors  and  administrators,  upon  such  trusts,  and 
to  and  for  such  intents  and  purposes,  and  under  and  sub- 
ject to  such  powers,  provisoes,  and  declarations  as  the  said 
Judith  Staff,  whether  covert  or  sole,  and  notwithstanding 
her  coverture,  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation  and  new  appointment, 
or  by  her  last  will  and  testament  in  writing,  or  any  writing 
in  the  nature  of  or  purporting  to  b^  her  last  will  and  tes- 
tament, to  be  by  her  respectively  executed  in  the  presence 
of  two  or  more  credible  witnesses,  should  direct  and  ap- 
point, with  certain  limitations  over  in  default  of  appoint- 
ment, similar  to  those  contained  in  the  will  of  the  said 
Matthew  Stainton,  and  above  set  forth. 

The  said  William  Hodgson,  William  Day,  and  John 
Alden  Clarke,  after  the  making  of  the  said  indenture  and 
in  pursuance  thereof,  transferred  the  said  sum  of  3880^ 
3  percent*  Consolidated  Bank  Annuities  into  ^le  names  of 
the  said  Judith  Staff  and  the  said  Leonard  Peter  St(^; 
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and  afterwards^  and  after  the  making  of  the  said  indenture,  £««Mtf> 
the  said  Judith  Staff  duly  made  and  published  her  last 
will  and  testament  in  writing,  duly  executed  in  the  pre- 
sence of  and  attested  by  three  credible  witnesses,  bear- 
ing date  the  3(Hh  day  of  August,  1830;  and  thereby 
amongst  other  things,  by  virtue  and  in  exercise  and  exe- 
cntion  of  the  power  and  authority  given  or  reserved  to  her 
in  and  by  the  said  indenture,  and  of  all  and  every  other 
powers  and  authorities  enabling  her  in  that  behalf,  did 
direct  and  appoint  that  the  said  sum  of  3880/.  3  per  cent. 
Consolidated  Bank  Annuities,  then  standing  in  the  joint 
names  of  the  said  Judith  Staff  and  Leonard  Peter  Staff, 
diould  go  and  be  transferred  unto  the  said  Leonard  Peter 
Staff y  William  Sharp,  William  Hart,  and  John  Carter, 
tbeir  executors,  administrators,  and  assigns,  upon  the  trust 
and  to  the  intent  that  the  same  might  be  consolidated 
with  and  become  part  of  her  residuary  personal  estate, 
and  follow  the  dispositions  thereof  thereinafter  contained. 
And  the  said  Judith  Staff"  hy  her  said  last  will  and  testa- 
ment did  give  and  bequeath  her  residuary  personal  estate 
unto  the  said  Leonard  Peter  Staff,  William  Sharp,  fPtl* 
Uam  Hart  and  John  Carter,  their  executors,  administra- 
tors and  assigns,  upon  certain  trusts  and  for  certain  pur- 
poses in  the  said  will  mentioned!  And  the  said  Judith 
Staff  did  also  thereby  make  and  appoint  the  said  defen- 
dants executors  of  her  said  last  will  and  testament.  And 
the  said  Judith  Staff  afterwards,  and  after  the  making  of 
the  said  last  will  and  testament,  died,  without  altering  or 
revoking  the  same.  And  the  defendants  afterwards,  and 
after  the  death  of  the  said  Judith  Staff,  proved  her  said 
will  in  the  Prerogative  Court  o£  Canterbury,  and  took  upon 
themselves  the  execution  thereof,  but  did  not  pay  any  pro- 
bate duty  in  respect  of  the  sum  of  3880/.  3  per  cent.  Con? 
solidated  Bank  Annuities,so  mentioned  in  the  said  last  will 
and  tesUment  of  the  said  Judith  Staff.  The  question  for 
the  opinion  of  the  Court  was :— Whether  probate  duty  was 
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not  yet  been  reported,  is  decisive  of  the  present  case. 
There,  a  will  had  been  made  by  virtue  of  a  general  and 
absolute  power  of  appointment,  and  the  executor  had  fol- 
lowed what  had  been  the  universal  practice  until  the  last 
two  or  three  years,  by  paying  the  probate  duty  upon 
wills  of  this  kind.  There  was  a  suit  to  take  an  account, 
and  a  decree,  under  which  the  executor  carried  in  dis- 
charges, claiming  to  be  allowed  certain  payments  made. 
The  Master  was  of  opinion  in  that  case,  that  probate  duty 
was  not  payable  in  a  case  of  this  kind,  and  he  refused  the 
executor  the  allowance  of  ^S7/.  10«.,  which  he  had  paid 
as  probate  duty.  The  executor  filed  exceptions  to  the 
Master's  report,  and  the  matter  came  on  to  be  argued  before 
the  Vice-Chancellor,  and  the  exceptions  were  allowed,  the 
Vice-Chancellor  saying — "  I  think  the  duty  was  properly 
payable  under  the  settlement.  The  testator  had  a  general 
power,  and  he  has  so  exercised  it  as  to  make  it  a  part  of 
his  personal  assets."  So  that  the  Vice-Chancellor  followed 
the  precedents  which  had  been  previously  acted  upon. 
[Lord  Lyndhursty  C.  B. — In  this  case  the  testatrix  had 
an  absolute  power  of  appointment  by  deed  in  her  lifetime 
to  whomsoever  she  pleased.  That  made  it  her  absolute 
property.  She  had  a  right  to  appoint  by  will,  not  among 
classes  of  persons,  but  in  any  way  she  pleased ;  she  does 
appoint  by  will,  and  she  has  made  it  part  of  her  residue.] 


The  Court  then  called  on — 


port  of  the  Master's  report  The 
Vice-Chancellor,'^*  I  think  in  this 
case  the  duty  was  properly  pud. 
The  testator  had  an  absolute  and 
general  power  of  appointment, 
and  he  chose  to  execute  the  power 
by  means  of  a  testamentary  i^- 
pointment;  and  by  so  exercising 
the  power,  the  testator  has  made 
the  funds  part  of  his  personal  as- 
sets.   Such  testamentary  appoint- 


ment cannot  be  judicially  taken 
notice  of  until  proved  in  the  pro- 
per ecclesiastical  court.  Then, 
what  does  the  act  require?  That 
probate  duty  shall  be  paid  upon 
the  value  of  the  estate  and  effects 
for  and  in  respect  of  which  such 
probate  is  required  to  be  granted. 
I  therefore  think  the  pajrment  by 
the  executor  was  right,  and  the 
exceptions  must  be  allowed.*  ** 
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Comyn,  conirh, — There  is  no  case,  except  the  case  of 
Palmer  v.  IVhitmore,  in  which   this  question   has  been 
raised,  namely,  whether  probate  duty  is  payable  where  the 
deceased  had  only  a  power  of  appointment.     It  is  submit- 
ted that  the  38th  clause  in  the  55  Geo,  3,  as  to  the  pro- 
bate  duty,   and  the   power   of  the   ecclesiastical   court, 
applies  only  to  property  in  wliich  the  testator  was  pos- 
sessed of  a  beneficial  interest.  Here  the  original  testator, 
Mr.  SiainioUf  bequeathed  this  property  to  trustees,  giving 
Mrs.  Slaff^n  interest  only  for  her  Hfe,  by  way  of  annuity, 
in  the  dividends ;  and  therefore  it  would  be  extremely  hard 
that  the  probate  duty  should  be  payable.     [Lord  Lynd- 
kmrsi,  C.  B. — If  Mrs.  Slaff  had  disposed  of  it  in  her  life- 
time by  deed  absolutely  as  her  own  property,  it  would  not 
hare  paid  duty  a  second  time.     Then  is  it  not  in  the  same 
situation  as  any  ordinary  property?     She  took  it  from  the 
person  who  bequeathed  it  to  her.  Suppose  that,  instead  of 
creating  a  power  by  the  deed,  she  had  sold  out  the  stock, 
and  lived  upon  the  interest  of  the  purchase-money,  and  then 
afterwards  had  disposed  of  it  by  her  will,  it  would  have  been 
equally  liable  to  the  duty.     Then  what  hardship  is  there 
in  it  ?]   The  executors  of  Siaintons  will  paid  the  duty  upon 
this  property.  Then  the  question  is,  to  whom  was  the  pro- 
perty bequeathed;  it  was  bequeathed  to  trustees,  subject 
only  to  the  appointment  of  Mrs.  Staff,  who,  it  is  submitted, 
had  no  interest  and  no  estate ;  the  property  never  was  in  her 
possession  at  all ;  the  fund  out  of  which  the  annuity  arose 
was  in  the  trustees,  and  they  had  the  legal  power  over  the 
fund.  She  had  no  other  interest  in  the  fund  during  her  Hfe, 
except  by  the  power  of  appointment ;  and  she  not  having 
disposed  of  it  during  her  Hfe,  but  having  made  an  ap- 
pointment,  agreeably  to  the  testator's  will,  in  her  own  will, 
that  it  should  go  over  in  the  way  she  has  directed,  it 
never  was  her  property,  nor  was  she  ever  possessed  of  it. 
[Lord  Lyndhursi,  C.  B. — Immediately  after  Mr.  Staintons 
death,  she  exercised  her  power  by  the  indenture  of  the 
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^^^Hf*       It  is  admitted  that  this  fund  would  be  liable  to  Mr.  Stain- 

1833 

tons  debts;  but  the  very  use  of  the  trust  is  to  protect  the 
fund  from  the  debts  of  the  person  to  whom  the  power  is 
given.  The  person  who  makes  the  appointment  does  it  as 
a  ministerial  act,  and  upon  that  appointment  the  party 
taking  the  property  takes  it  from  the  original  power;  the 
party  who  takes  the  property  under  the  appointment 
cannot,  therefore,  be  affected  in  his  right  by  the  property 
being  taken  to  pay  the  debts  of  the  person  who  has  made 
the  appointment. 

Sir  George  Grey^  in  reply. — In  the  matter  of  Mrs.  Choi- 
mondely  (a),  the  counsel,  who  insisted  on  the  fund  being 
free  from  legacy  duty,  drew  a  distinction  between  a  mere 
naked  power  and  a  power  coupled  with  such  an  interest  as 
gives  the  party  an  absolute  control  over  the  property. 
The  counsel  for  the  executors  there  says,  '^  that  there  is 
a  well-known  distinction  with  regard  to  powers  of  appoint* 
ment  of  property  of  this  kind:  if  property  is  given  to 
trustees  for  such  purposes  as  A.  shall  by  deed  or  will  ap- 
point ;"  (which  is  precisely  the  description  in  the  present 
case,)  ''  that  .is  considered  as  vesting  in  A.  an  absolute 
property  in  the  fund;  and  there,  if  the  power  of  appoint- 
ment is  exercised,  it  would  be  in  the  hands  of  the  ap- 
pointees applicable  to  the  purposes  to  which  the  per- 
sonal estate  of  the  appointor  would  be  applicable;  that  is, 
in  paying  the  creditors,  the  appointees  being  in  such  case 
considered  in  equity  as  trustees  for  the  creditors  to  the 
extent  of  their  claims.*'  In  Holmes  v.  Coghill  {b),  the 
Master  of  the  Rolls  says :  '^  Upon  the  second  point,  there 
is  an  evident  difference  between  a  power  and  an  absolute 
right  of  property,  not  so  much  with  regard  to  the  party 
possessing  the  power  as  to  the  party  to  be  affected  by  the 
execution  of  it.     If  our  attention  is  to  be  confined  to  the 

(a)  1  C.  &  M.  166.  (6)  7  Ves.  jun.  604. 


MICHAELMAS  TERM,  4  WILL.  IV. 


137 


power  entirely^  there  is  no  reason  why  the  money  he  has  a 
right  to  raise  should  not  be  considered  his  property  as 
much  as  a  debt  he  has  a  right  to  recover/*  [Bayley,  B. 
— Therefore,  if  you  give  a  man  a  power  to  raise  lO^OOO/., 
if  he  does  not  raise  it,  it  is  to  be  considered  part  of  his 
property.]  The  authorities  do  not  go  the  length  of  say- 
ing, that  where  the  power  is  not  exercised,  the  creditors 
could  claim;  but  that  by  the  exercise  of  the  power,  the 
creditor  could  come  in ;  and  that  there  being  an  absolute 
power  over  the  fund,  and  an  exercise  of  the  power,  the  par- 
ties are  instantly  let  in  even  as  against  the  persons  in  fa* 
vour  of  whom  the  trust  is  made.  In  the  case  oi  Jenny  v,  An^ 
drews  (a)  the  Vice-Chancellor  says :  *'  Where  there  is  a  ge- 
neral power  of  appointment  by  will,  and  an  appointment 
made,  the  appointee  is  a  trustee  for  creditors;  but  it  is  not 
for  the  creditors  at  the  time  of  the  execution  of  the  will,  but 
at  the  death  of  the  testator,"  so  that  the  appointment  lets  in 
all  the  creditors  who  were  then  creditors,  to  claim  upon  the 
appointed  fund  as  they  would  have  done  upon  the  resi- 
duary estate.  By  executing  the  deed  of  1824,  the  power 
was  executed  and  for  ever  gone.  It  is  laid  down  in  Sug- 
den  on  Powers,  347,  that,  "  immediately  upon  the  exe- 
cution of  the  power,  the  ancient  uses  are  determined  whe- 
ther limited  to  a  subject,  or  to  the  King,  without  entry  or 
claim.**  The  uses,  therefore,  take  effect  under  the  deed  of 
1824.  The  uses  being  nearly  the  same  is  a  mere  accident, 
and  cannot  keep  the  uses  in  Mr.  Stainton's  will  alive.  The 
only  question  which  remains  is,  the  effect  which  the  deed 
of  1824  bad  upon  this  fund;  and  some  stress  has  been  laid 
on  the  circumstance  that  Mrs.  Staff  does  not  call  upon  the 
trustees  of  Mr.  Staintons  will  to  transfer  the  fund  into 
her  sole  name,  but  into  the  name  of  herself  and  a  trustee ; 
and  that  the  trustee  surviving  Mrs.  Staff,  the  legal  estate 
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1833. 


(a)  6  Maddock*8  Reports,  264. 
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is  in  him.  But  its  being  in  the  name  of  trustees  for  the 
use  of  a  party  beneficially  interested^  will  make  no  differ- 
ence; for^  if  the  circumstance  of  money  being  in  the  hands 
of  trustees  would  exempt  it  from  probate  duty,  no  duty 
would  be  payable  in  respect  of  a  fund  secured  upon  mort- 
gage^  by  the  trustees  in  their  own  names^  at  the  request  of 
a  party  interested^  with 'a  declaration  of  trust;  and  which 
there  is  no  doubt  forms  part  of  the  personal  estate,  and 
is  liable  to  debts  and  the  duty.  The  legacy  duty  might 
always  be  evaded^  if  the  circumstance  of  the  fund's  being 
in  the  hands  of  trustees  exempted  it*  [Bayley^  B.^^If 
Mrs.  Staff  had  made  no  appointment,  would  the  estate 
have  been  burthened  with  her  debts  ?]  Some  of  the  cases 
go  the  length  of  saying,  that  it  is  so  absolutely  the  estate 
of  the  person  having  the  power^  that  the  creditors  are  enti^ 
tied,  though  no  appointment  is  made.  There  may,  how* 
ever,  be  limitations  in  default  of  the  power  being  executed, 
that  would  carry  the  fee  of  the  estate;  but  Mrs.  Staff  Aoen 
not  give  herself  a  limited  interest,  but  the  trustees  are  to 
hold  the  corpus  of  the  property,  subject  to  her  control.  She 
had  only  to  tell  her  co*trustee  the  next  day,  in  the  formal 
way  required,  to  transfer  every  shilling  of  this  fund  to  » 
stranger,  and  he  would  have  been  compelled  to  do  so. 
Besides,  this  fund  being  incorporated  for  all  other  pur-* 
poaes  with  the  residuary  estate,  and  by  the  testatrix  made 
part  of  her  estate  and  effects^  and  liable  to  the  claims  of 
the  legatees  and  the  creditors,  how  can  it  be  said  that  it  if 
not  liable  to  the  claim  of  the  Crown  for  probate  duty. 


The  Court  desired  that  they  might  be  furnished  with  a 
note  of  the  case  of  Palmer  v.  Whitmore,  and  which  being 
furnished  accordingly,  the  judgment  of  the  Court  was  de- 
livered the  following  day  by — 


Lord  Lyndhurst,  C.  B. — In  the  Attorney-General  v. 
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Siaff,  which  was  argued  yesterday,  we  are  of  opinion  that 
the  estate  is  subject  to  probate  duty  in  respect  of  the  pro- 
perty in  question.  Matthew  Stainton,  by  his  will,  bequeathed 
the  sum  of  4,000/.^  Three  per  cent.  Consolidated  Bank 
Annuities,  to  trustees,  subject  to  a  general  power  of  appoint- 
ment in  Judith  Staff.  Shortly  after  the  death  of  Matthew 
StahUom,  the  testatrix  JWf/A  Staff,  executed  the  power  of 
appointment,  by  appointing  the  property  to  herself  and  an- 
other  person,  subject  to  a  new  power  of  appointment  cre- 
ated by  herself.  That  second  power  of  appointment  was 
also  a  general  power  of  appointment  corresponding  in  sub- 
stance with  the  former  power.  The  second  power  of  ap- 
pointment was  executed  by  her  will.  The  property,  by  the 
execution  of  the  power  of  appointment,  became  liable  to 
her  debts,  and  became  her  personal  estate;  she  had  an 
absolute  control  over  it  She  was  not  a  mere  trustee,  but 
had  a  beneficial  interest  in  the  property.  The  case,  there- 
fore, comes  within  the  very  words  of  the  38th  sect  of 
the  55  Geo.  3,  c.  184,  and  clearly  within  the  spirit  and 
meaning  of  it.  We  are  of  opinion,  therefore,  that  the 
probate  duty  attaches.  In  the  case  of  Palmer  v.  Whitmore, 
the  same  question  appears  to  have  been  decided  upon 
exceptions  to  the  Master's  report,  by  the  Vice-Chancellor, 
and  there  was  no  appeal  from  that  decision.  There  must 
therefore  be — 

Judgment  for  the  Crown. 


Revenue, 
1833. 


140  CASKS  IN  THB  EXCH£QU£R, 

Bxeh.  of  Pleat, 
1833. 

Guy  v.  Newson. 

By  an  agrae-  CLOVEN  ANT   against  the  defendant,  a  surety,  on  an 

S^iuUon^of  a  agreement  under  seal,  to  pay  S^/.,  and  interest  at  five 

partnerjhip  be-  per  cent.,  by  quarterly  payments. 

tiff  and  one  £.,        Tbe  action  was  brought  to  recover  three  instalments^ 

Mniidcration  of  w'^h  interest,  due  Lady-day,  1833. 

1/ w ^xa^^        '^^®  defendant  pleaded  that  he  was  discharged  imd^r 

paid  or  secured  the  Insolvent  Debtors'  Act  on  the  2STd  Augusif  183^, 

Uie  debu  due  to  which  the  plaintiff  by  his  replication  denied. 

w^L^ndL^!        At  the  trial  before  Gurney,  B.,  at  the  London  Sittings 

J.,  and  the  de-  ajfter  last  Trinity  Term,  the  plaintiff  put  in  an  agreement 

aideration there-  under  seal,  dated  the  19th  Marc/t,  1831,  between  himself 

r^pectiveiy  CO-  of  the  first  part,  Giles  Kenyon  Long  of  the  second  part, 

▼cnantedand  Janies  Avon  of  the  third  part,  and  the  defendant  of  the 

agreed  with  the  '^       ' 

pUintiffthat  fourth  part;  whereby,  after  reciting  that  the  plaintiff  and 

one  or  more  of  Long  had  Carried  on  business  together  as  co-partners,  and 

or*<SIlc*![f  rti"r  ^^^^  ^^®y  ^^^  agreed  to  put  an  end  to  the  co-partnership, 

executors,  &c,  on  the  sum  of  225L  As.  6d.  being  paid  or  secured  to  the 

should  and 

would  pay  the  plaintiff,  and  that  the  plaintiff  had  agreed  to  assign  the 
ViiLAiHed,  by  d^hts  owing  to  the  partnership  to  Long^  and  that  Long 
«*w  T Ttii^  ^*^  undertaken  to  pay  all  the  debts  due  from  the  partner- 
was  an  absolute  ship  to  Other  persons;  it  was  witnessed,  that,  in  considera- 
part  of  the  de-  tion  of  5L  \s,  6c/.  paid  to  the  plaintiff  by  Long,  and  also  in 
such\um\t  di  consideration  of  the  several  covenants  made  by  Long,  the 
events;  and,  the  g^id  James  Avon  and  the  defendant  thereinafter  contained 

defendant  haT-  i    i     •     • 

ing  been  dis-  for  payment  of  the  sum  of  ^^0/.  and  interest,  and  their  in- 

theiiuoivent  demnifying  the  plaintiff  against  all  actions,  &c.  in  respect  of 

Geo^i^c  ^9*  ^  *^®  partnership,  the  plaintiff  assigned  the  debts  due  to  the 

46,  that  such  partnership  to  Long;  and,  in  consideration  of  the  pre- 

good  defence  mises.  Long,  Avon,  and  the  defendant  did  thereby  for 

l^^M^reco-  themselves  severally  and  respectively,  and  for  their  several 

ver  instalments  and  respective  heirs,  executors,  and  administrators,  cove- 

which  became 

due  subsequent-  nant  and  agree  with  the  plaintiff,  his  executors  and  ad- 

diug^     '  ministrators,  that  they,  Long,  Avon,  and  the  defendant, 

or  some  or  one  of  them,  or  some  or  one  of  their  executors 
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or  administrators,  should  and  would  pay  and  cause  to  be  ^'^**  .^'*'**'' 
paid  to  the  said  plaintifT,  his  executors  and  administrators, 
the  sum  of  220L  of  lawful  money  of  Great  Britain,  in  man- 
ner following,  that  is  to  say,  the  sum  of  10/.  on  Midsummer^ 
day  then  next,  and  the  like  sum  of  10/.  on  each  succeed- 
ing quarter-day  of  payment  of  rent  in  the  year,  until  the 
whole  of  the  said  sum  of  220L  should  be  fully  paid;  and 
also  should  and  would  in  the  meantime,  and  until  the 
same  should  be  so  fully  paid,  pay  or  cause  to  be  paid  to 
die  plaintiff,  his  executors   and  administrators  interest 
from  the  day  of  the  date  of  the  instrument,  upon  so  much 
of  the  said  sum  of  2201.  as  should  remain  unpaid,  at  the 
rate  of  51.  per  cent.  &c.,  such  interest  to  be  payable  on 
each  of  such  succeeding  quarter-days.    The  defendant 
gave  in  evidence  his  discharge  under  the  Insolvent  Debt- 
ors' Act,  on  the  23rd  of  March,  }832,  as  alleged  in  his 
plea;  and  the  learned  Baron  being  of  opinion  that  it  was 
a  sufficient  answer,  nonsuited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdict  for  the  amount  of  the 
three  instalments. 

t/l  Jervis  now  moved  accordingly. — The  question  is, 
whether  this  is  a  debt  from  which  the  defendant  could  be 
discharged  under  the  Insolvent  Debtors*  Act.  The  de- 
fendant can  only  avail  himself  of  the  discharge  in  one  of 
two  ways,  either  under  the  51st  sect,  of  the  7  Geo.  4,  c.  57, 
as  to  annuities,  or  under  the  46th  sect,  as  to  debts  due  at 
the  time  of  filing  the  petition.  The  words  are  "  payable 
by  way  of  annuity  or  otherwise  at  any  future  time  or  times." 
It  is  clearly  not  by  way  of  "  annuity  or  otherwise**  within 
the  51st  section  of  the  7  Geo.  4,  c.  57,  for  that  section 
does  not  apply  to  the  payment  of  a  fixed  siun,  as  is  ob- 
vious from  the  direction  as  to  ascertaining  the  value  of 
the  sum  payable.    Winter  v.  Mouseley(d).     The  46th 

(a)  2B.&A]d.802. 
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SmA  rf  PUaa,  section,  however,  may  be  said  to  be  more  applicable  to 

this  case  than  the  51  st.  That  section  applies  to  debts 
and  sums  of  money  due  and  claimed  to  be  due  from  the 
prisoner  at  the  time  of  filing  his  petition,  or  for  which 
persons  who  claim  to  be  creditors  shall  have  given  credit 
to  the  prisoner  before  the  time  of  filing  his  petition,  and 
not  then  payable.  Here  there  was  no  debt  due  from  the 
defendant  to  the  plaintiff  at  the  time  when  the  petition  was 
filed,  nor  had  the  plaintiff  given  the  defendant  credit  for 
any  sum  not  then  payable.  The  agreement  shews  that 
the  credit  was  given  to  Long,  and  that  the  defendant  aiid 
Avon  were  (mly  sureties;  and,  from  the  whole  of  the 
agreement  taken  together,  it  is  clear  that  their  undertake 
ing  was  intended  to  be  collateral  and  contingent  only. 
The  words  *'  as  to  debts  and  sums  of  money  not  payable 
at  the  time  of  fiting  the  petition,"  are  synonymous  with 
the  language  of  the  7  Geo.  1,  c.  31,  as  to  ''  debts  payable 
at  a  future  day  ;'*  and  therefore,  by  analogy,  the  case  Ex 
parte  Adney  (a),  is  in  point  There  A,,  in  consideration  of 
1/.  \0s.  Id.  received  of  £.,  undertook,  in  writing,  to  make 
himself  liable  for  the  due  payment  of  a  note,  upon  which 
H.  was  then  indebted  to  B,,  and  B.  thereupon  consented 
to  furnish  H*  with  more  goods;  and  then  A.,  before  the 
note  was  due,  became  bankrupt.  And  it  was  held,  that 
A.^s  undertaking  was  intended  as  a  coUaferal  engagennemt 
only  in  case  H.  should  not  pay  the  note  when  due; 
consequently,  as  it  rested  on  a  contingency,  it  could  not 
be  proved  as  a  debt  under  AJs  commission.  [Bayleyy  B. 
— ^Tbat  was  a  guarantee  only.  B.  does  not  undertake 
that  he  will  pay — he  undertakes  that  H.  shall  pay.] 

Bayley,  B. — I  cannot  say  that  any  degree  of  doubt  ex- 
ists in  my  mind  on  this  case.  The  partnera  are  about  to 
separate,  and  Long  \»  to  have  the  benefit  of  the  debts  due 

(a)  Cowp.  460. 
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to  the  partnership,  and  Gmf,  the  plaintiff,  is  to  be  paid  a  s*^  of  Phmt, 
sum  of  money  at  all  events.  Guy  takes  a  security,  by  which 
two  ]Murties,  jointly  and  severally  with  Long^  undertake 
absolutely  that  the  money  shall  be  paid.  I  think  that  this 
is  an  absolute  undertaking  on  their  part  that  the  money 
shall  be  paid;  and  if  so,  it  is  debiium  in  prasenti  solvent 
dam  infuiuroy  and  is,  therefore,  a  debt  from  which  the  de- 
fendant was  discharged  under  the  Insolvent  Debtors*  Act. 

Vaughan,  B. — I  concur  in  the  opinion  of  my  Brother 
Bayley.  I  think  this  is  clearly  an  absolute  covenant  to 
pay  at  all  events. 

Rule  refused. 


Ellis,  Assignee  of  the  Sheriff*  of  York,  r.  Bates  and 

Others. 

J^EBT  on  a  bail-bond  by  the  assignee  of  the  sheriff  of  it  m  irregular 

X  orKSmre.  cess  on  a  bail- 

On  the  26th  of  October,  the  defendant  in  the  original  »>ond  after  the 

'  °  rule  for  aliow- 

action  gave  notice  of  justification  of  bail  for  Monday,  ance  of  bail  has 

the  28th  of  October,  at  chambers.     On  the  28th,  the  bail  though  the  baii- 

^lere  opposed  on  the  ground  of  the  words  "  possessed  of"  forfcitcd'a^d  an 

being  used  in  the  affidavit  of  justification,  instead  of  the  »««sn«n«ni  has 

\  been  written  for 

word  "  worth."    Fresh  affidavits  being  expected  from  the  before  the  justi- 
country,  the  Judge  gave  the  defendant  leave  to  justify  on  bail,  in  making 
Wednesday,  the  30th  of  October.     The  affidavits  did  not  ^^,^^^^^  ^^\ 
arrive  until  Thursday,  the  31st;  but,  on  Wednesday y  the  cecdings  abso- 

A/111/%1  o      ^  •  n'«n.  \Mie,  the  Court 

30th,  the  defendant  gave  fresh  notice  of  justification  at  directed  the 
chambers  on  the  1st  o{  November.    On  the  1st  of  Novem-  an^Msignmen? 
ber  the  bail  justified,  and  a  rule  for  allowance  was  drawn  **^ '.**f  ^*  bond» 

•*  ^      ^  which  had  been 

up,   and  served   upon  the  plaintiff's  attorney,   between  occasioned  by 

the  defendant's 
default,  to  be  al- 
lowed to  the  plaintiff,  and  to  be  deducted  from  the  costs  of  the  rule. 
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^^\ii^^^*  three  and  four  o'clock  in  the  afternoon  gf  the  Ist  of  No^ 

vember.  The  plaintiff's  attorney,  by  the  post  of  the  30th 
o{  October i  wrote,  directing  an  assignment  of  the  bail-bond 
to  be  taken  in  Yorkshire;  and  an  assignment  was  accord- 
ingly taken  on  the  1st  of  November.  On  the  4th  of  No- 
vetnber  the  plaintiff's  attorney  sued  out  process  on  the 
bail-bond. 

Crompton  obtained  a  rule  to  set  aside  the  proceedings 
on  the  bail-bond  for  irregularity,  with  costs. 

cT*  Jervis  shewed  cause. 

The  Court  held,  that  the  proceedings  were  clearly  ir- 
regular, the  writ  having  been  sued  out  aft;er  service  of  the 
rule  of  allowance  of  the  bail ;  but,  as  the  defendants'  de- 
fault had  occasioned  the  expense  of  the  assignment  of  the 
bail-bond,  they  directed  the  costs  of  the  assignment  of  the 
bail-bond  to  be  allowed  to  the  plaintiff,  and  to  be  deducted 
from  the  costs  of  the  rule. 

Rule  absolute,  with  costs;  deducting  from  the 
costs  of  the  rule  the  costs  of  taking  the  as- 
signment'(a). 


(a)  See   Leaver  v.  Spraggout  2      and  Richardson  v.  Hodgson,    1 1 
N.  R.  86 ;  7%c  King  v.  The  Sheriff"     Price,  633. 
of  MiddUsex,  2  M.  &  Sel.  526: 
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Ejich,  of  PUas, 
1833. 

Doe  v.  Hare.  ''^— n^— ^ 

X  RES  PASS  for  mesne  profits,  from  the  1st  of  June^  Where  ^.  took 

1830,  to  the  4th  of  June,  1832.  ^:^i:L 

At  the  trial  before  Lord  Lyndhttrsi,  C.  B.,  at  the  Mid-  ^^^  of /•«*, 

•^  '  and  a  sam  of 

dksex  Sittings  after  last  Trinity  Term,  it  appeared  that  money  became 
the   defendant  occupied  the  premises  from  the  ^nd  of  rent  on  the" 
Jme,  1830,  to  the  4th  of  June,  1832;  and  that  he  had  Jillrt'er**!^*^?,^ 
paid  18/.  for  one  quarters  ground  rent,  which  became  due  ®"  that  day, 

.^.  .  .«>^       rwii       »  ,  ,        ,.         .  ^  which  ^.  paid: 

at  Midsummer,  1830.     The  Jury,  under  the  direction  of  — H^^,  inan 
the  learned  Judge,  found  a  verdict  for  the  plaintiff,  de-  ^^^  i|J^t"* 

ducting  the  amount  of  that  payment  in  favour  of  the  de-  ^•».t*w»the  waa 
**  '   -^  enutied  to  de- 

fendant, duct  the  money 

BO  paid  from  tb« 
damages. 

IV.  H.  Watson  now  moved  that  the  verdict  be  increased 
by  adding  the  sum  so  deducted.  The  defendant  either 
came  wrongfully  into  possession  on  the  ^nd  of  June,  or  was 
in  possession  before,  and  became  a  wrong-doer  from  that 
day.  In  either  case,  the  payment  ought  not  to  be  taken 
in  diminution  of  the  plaintiff's  claim  for  mesne  profits  for 
a  subsequent  period  of  time.  If  the  defendant  came  wrong- 
fully into  possession  on  the  ^nd  of  June^  he  had  no 
right  to  pay  the  ground  rent,  and  charge  himself  with  the 
payment,  in  order  to  reduce  the  amount  of  the  plaintiff's 
claim ;  he  was  a  volunteer.  In  case  he  became  a  wrong- 
doer on  an  expired  tenancy,  the  defendant  had  the  use  of 
the  premises,  and  paid  it  on  his  own  account. 

Lord  Lyndhurst,  C.  B. — Why  should  we  infer  that  it 
was  an  expired  tenancy  ?  The  defendant  did  not  volun- 
tarily charge  himself  with  the  payment,  but  was  obliged  to 
make  it. 

Bayley,  B. — On  the  2nd  otJune,  the  defendant  enters 
into  the  occupation  of  the  premises ;  on  the  24th,  the  sum 

VOL.  If.  L  EX. 
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Exch.  of  PUat,  of  18/.  foF  a  quarter's  ground  rent  became  due,  to  which 

his  goods  were  liable.  Then  what  was  the  value  of  the 
occupation  of  the  premises  to  him?  Why  the  real  value 
minus  the  sum  due  for  ground  rent  which  he  was  obliged 
to  pay.  If  I  come  into  possession  of  premises  on  the  23rd 
of  June,  and  a  sum  of  18/.  becomes  due  for  ground  rent 
on  the  24th,  the  premises  are  worth  to  me  18/.  minus  the 
real  value.  It  is  an  outgoing  during  the  time  he  occupies. 
The  defendant  only  paid  what  the  plaintiff  must  have 
paid;  and  if  so,  the  plaintiff  is  not  hurt.  It  seems  to  me 
a  very  clear  case. 


The  other  Barons  concurred. 


Rule  refused. 


An  attorney, 
sued  jointly 
with  an  unpri- 
vileged person, 
does  not  lose 
his  privilege  of 
being  free  from 
arrest,  as  he 
may  now  be 
served  with  a 
copy  of  the  eo' 
pioM  under 
which  the  other 
person  is  arrest- 
ed, pursuant  to 
the  provision  of 
the  4th  section 
of  the  2  1VUL  4, 
c.  39. 


Pitt  v.  Pocock  and  Bigos,  Gent. 

JL  HE  defendants  were  arrested  on  a  writ  of  capias,  and 
gave  bail  to  the  sheriff.  Mansel  moved,  on  the  part  of 
the  defendant  Biggs,  that  the  bail-bond  might  be  deli- 
vered up  to  be  cancelled,  on  the  ground  of  his  privilege  as 
an  attorney.  The  rule,  before  the  passing  of  the  act 
2  Will.  4,  c.  39,  for  uniformity  of  process,  no  doubt  was, 
that  an  attorney  who  sued  jointly  with  an  unprivileged  per- 
son could  not  claim  his  privilege;  and  the  reason  was, 
that  it  was  necessary  to  proceed  against  all  the  defendants 
by  a  similar  process.  The  reason  of  the  rule  no  longer 
exists,  for  all  proceedings  by  bill  are  now  abolished  by  the 
Uniformity  of  Process  Act,  and  the  proceedings  by  capias 
or  summons  is  substituted,  as  well  against  attornies  as 
against  unprivileged  persons.  The  4th  section  of  the  act 
authorizes  a  plaintiff  to  arrest  one  defendant  and  serve  a 
copy  of  the  capias  upon  the  other.  That  proceeding  was 
directly  applicable  to  the  present  case ;  and  the  plaintiff, 
being  entitled  to  arrest  the  defendant  Pocock,  ought  to 
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have  directed  the  officer  to  serve  a  copy  on  the  defendant  ^^^'  ®/  P^'* 
Biggs,  under  the  powers  of  the  4th  section  of  the  act.  - 

Pitt 

V. 

FoUeit  shewed  cause  in  the  first  instance.  The  fourth  Pocock. 
section  was  only  intended  to  give  a  plaintiff  the  right  of  ex- 
ecuting process  by  service  on  one  of  two  defendants  and 
of  arresting  the  other,  if  he  chose  so  to  do ;  but  it  was 
not  intended  to  alter  his  right  of  proceeding  by  holding  to 
bail,  or  to  compel  him  to  proceed  by  service  only  against 
an  attorney  sued  jointly  with  an  unprivileged  person.  The 
act  did  not  alter  the  rule  laid  down  by  Wood  and  Garrow, 
in  Walker  v.  Rushbury  (a),  that  where  the  plaintiff  is  en- 
titled to  sue  by  capias^  he  may  arrest,  as  all  the  incidents 
must  accompany  that  right. 

Per  Curiam, — As  it  is  a  matter  which  affects  the  pro- 
ceedings in  all  the  Courts,  we  will  confer  with  the  Judges 
of  the  other  Courts.     On  a  subsequent  day, 

Lord  Lyndhurst,  C.  B.,  said — We  have  spoken  to  the 
other  Judges  upon  this  question,  and  they  are  all  of  opinion 
that  the  attorney  in  this  case  does  not  lose  his  privilege, 
as  there  is  a  rule  made,  by  which,  without  arresting  him, 
both  defendants  may  be  brought  into  Court. 

Rule  absolute. 

(o)  9  Price,  16;  and  see  Bowyer  v.  Uoskiru,  I  Y.  &  J.  199. 
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Ejtch.  of  PUas, 
1833. 

^     V     -^  Serle  v.  Bradshaw. 

Where  a  defen-  ASSUMPSIT  against  an  administrator  for  work  and 
don*again«t  hTm  'abour,  and  goods  sold  and  delivered  to  the  intestate.  The 
asadminutrator,  defendant,  being  under  terms  to  plead  issuably,  pleaded 
terms  to  plead  the  general  issue,  pleni  administravil^  and  his  own  bank- 
pieni  aiminis-     ruptcy;  upon  which  the  plaintiff  signed  judgment  as  for 

r^tiinkropN  ^*^"^  ^^  *  P'®*-  Archbold  having  obtained  a  rule  to  set 
cy,  the  plaintiff    aside  this  judgment  for  irregularity — 

may  sign  judg- 
ment as  for  want 

of  a  plea.  Comyn  shewed  cause. — Although  the  first  two  pleas  are 

issuable,  if  the  third  is  not,  that  vitiates  the  whole;  and 
the  order  to  plead  issuably  has  not  been  complied  with. 
Waterfall  v.  Glode  {a).  The  meaning  of  the  term  **  is- 
suable plea  *'  is,  such  a  plea  as  the  plaintiff  may  safely 
take  issue  on,  and  proceed  to  trial.  Here  the  plaintiff 
could  not  do  so,  as  he  must  take  issue  on  the  two  first 
pleas,  and  demur  to  the  last,  inasmuch  as  the  debt  for 
which  the  action  is  brought  could  not  be  proved  under  the 
defendant's  commission;  and  therefore  his  bankruptcy  is 
no  answer. 

Archboldy  contrh, — The  certificate  is  a  bar  to  the  ac- 
tion, for  the  debt  itself  might  be  proved  under  the  com- 
mission. [Baylej/,  B. — The  commission  is  only  against 
the  goods  which  the  bankrupt  has  of  his  oum^  and  there- 
fore how  can  it  debar  the  plaintiff  from  going  against  the 
assets  which  the  defendant  has  as  executor?]  It  has  been 
decided,  in  a  case  where  the  administrator  had  admitted 
assets,  that  the  debt  might  be  proved  under  the  com- 
mission. Re  AP  Williams  (6).  The  practice  in  bank- 
ruptcy is  to  petition  the  Court  for  an  account  of  assets,  to 
follow  them  into  the  Court  of  Review,  and  prove  against 
the  bankrupt's  estate.     Cuming   v.  Sharland  (c)  shews 

(a)  3  T.  R.  305.  (6)  1  Sch.  &  Lefroy,  173. 

(c)  1  East,  411. 
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that  the  plea  of  bankruptcy  is  an  issuable  plea,  if  it  go  to  Ej^cH.  of  puas, 

the  whole  declaration.     [Bayley,  B.  —  V^'as  that  an  action  ^ 

against  an  executor?  If  not,  it  does  not  bear  on  the  present        Serlk 

question.]  In  ex  parte  Fair  child  (a),  a  legatee  was  allowed     bradshaw. 

to  prove  for  the  whole  amount  of  the  legacy  against  the 

estate  of  a  bankrupt  trustee.     [Bay ley,  B. — You  assume 

that  the  assets  of  the  intestate  were  mixed  up  wiih  the 

bankrupt's  own  effects,  and  you  plead  inconsistent  pleas. 

Where  you  are  under  terms  to  plead  issuably,  ought  the 

Court  to  allow  you  to  put  in  a  false  plea?  Your  third  plea 

cannot  be  good,  unle^s  you  have  mixed  the  assets  with 

your  own  effects,  and  been  guilty  of  a  devastavit,']     If 

these  pleas  were  inconsistent,  the  plaintiff  should  have 

applied  to  discharge  the  rule  for  pleading  double;  but  he 

bad  no  right  to  sign  judgment. 

Batley,  B.—The  regular  course  in  charging  a  party  de 
bonis  propriis,  is  to  obtain  a  judgment  against  him,  and 
suggest  a  devastavit;  and  the  only  foundation  upon  which 
the  third  plea  can  be  supported  is,  that  the  defendant  has 
committed  a  devastavit.  But  if  there  has  been  a  devas- 
tavit, the  second  plea  of  plen^  administravit  is  a  false 
plea;  and  the  two  are  inconsistent.  Now,  let  us  consider 
what  b  the  effect  of  these  inconsistent  pleas.  Unless  a  de- 
vastavit is  suggested,  the  third  plea  is  not  pleadable,  as  the 
commission  would  not  bind  any  effects  upon  which,  if  the 
plaintiff  obtained  judgment  and  execution,  the  sheriff 
would  have  a  right  to  levy  under  k  fieri  facias;  and  it  is 
impossible  that  the  plea  can  be  good,  if  the  plea  of  plene 
administravit  be  true.  Looking  at  both  the  pleas,  there- 
fore, it  is  clear  that  there  has  been  a  disobedience  of  the 
Judge^s  order  to  plead  issuably. 

BoLLAND,  B. — One  of  these  pleas  must  be  untrue,  in  or- 
der to  make  the  other  available. 

Rule  absolute. 

(a)  1  Glynn  &  Jam.  22 1. 
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Ejcch,  of  PUoiy 
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'"-^-r— ^  Watson  v.  Abbot. 

On  a  writ  of       V^ASE  for  running  down  the  plaintiff's  boat  by  the  de« 

4  iViiL 4^.42    fendant's  smack.     Plea — the  general  issue. 

».  17,  the  iheriff      The  cause  was  sent  to  be  tried  before  the  secondary 

baa  the  same        ^  ^. 

power  as  to  di-  lor  London^  pursuant  to  the  3  &  4  Will.  4,  c.  A&y  s.  17. 
rait  as  a  Judge    At  the  trials  the  plaintiff  was  nonsuited. 

at  Nin  Prim  in 

casel-^^L,  •'^'^^  moved  to  set  aside  the  nonsuit.     He  contdhded, 

Uiat  an  action     ^y^^^  jjj^  ^^j.  ^^^^  ^^ie  sheriff  no  authority  to  nonsuit. 

for  damagei,  ^  •^ 

occasioned  by      [Bayleyy  B. — Is  not  the  trial  before  the  sheriff  to  pro- 

thenegUgentiy  j    -       *i  j.  *  •  i   u   r 

running  down  ceed  in  the  same  manner  as  an  ordinary  trial  before  a 
S:!"?!'";.-  Judge  at  M«Pr.W?] 

fendant's  tcs- 

sel,  is  not  an  ac-  ^    r»         *  .       i  i 

tion  for  a  debt  Lord  LiYNDUURST,  C  B. — A  nonsuit  always  proceeds 
wi^n^the  ^y  ^^^  asseut  of  the  plaintiff.  If,  when  the  jury  are  pre- 
a^&'i^^iif  ?*  V^^^  ^^  P^®  *  verdict,  and  the  parties  are  called  upon, 
42,  s.  17.  the  plaintiff  appears,  he  need  not  be  nonsuited,  but  he 

may  insist  upon  going  on.  If  he  does  not  appear,  or,  upon 
the  sheriff  expressing  an  opinion  that  he  ought  to  be  non- 
suited, does  not  insist  upon  having  the  case  go  to  the  jury, 
the  sheriff  may  proceed  in  the  same  manner  as  a  Judge 
at  Nisi  Prius, 

The  Court  afterwards  granted  a  rule  nisi  to  iset  aside  the 
nonsuit,  upon  an  affidavit  stating  the  circumstances  under 
which  the  nonsuit  had  taken  place. 

Petersdorff  shevfed  cause;  but,  as  it  appeared  that  the 
action  was  for  damages  for  the  negligence,  the  Court 
thought  it  not  an  action  for  a  debt  or  demand  within  the 
statute,  and  set  aside  the  nonsuit  on  that  ground. 

Rule  absolute  (a). 

(a)  Tlie  cause  was  afterwards  tried  at  the  Sittings  for  London,  and 
the  plaintiff  recovered  a  verdict, 
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Walter  v.  Cubley.  ^^ — v — ^ 

ASSUMPSIl^  on  two  bills  of  exchange  by  the  payee  in  an  action 
against  the  acceptor.     Plea — the  general  issue.    At  the  aLlnst^the^- 
trial  before  Lord  Lyndhursi,  C.  B.,  at  the  London  Sit-  ccptorofabiil 

...  ^         of  exchange,  it 

tings  after  last  Trinity  Term,  it  was  proved  that  the  bills  appeared  that 
had  originally  been  accepted  by  the  defendant,  payable  at  ginaiiy  been  ac- 
his  own  house  in  King's  Road,  Chelsea;  but  that  about  ??'^'1**V*'* 

o  y  '  defendant,  pay- 

six  weeks  after  they  had  been  delivered  to  the  plaintiff,  able  at  hu  own 

the  plaintiiF's  clerk  called  on  the  defendant,  and  requested  Roady  CheUea; 

him  to  alter  the  acceptance  by  making  the  bills  payable  at  alier'the^deU  * 

a  banker's.     The  plaintiff  said  he  had  no  banker,  but  he  ^^^  ^^^^  ***** 

to  the  plaintiff; 

altered  the  acceptance,  by  making  the  bills  ''payable  at  the  defendant, 
J,  Bland* Sf  Great  Surrey  Street,  Blackfriars''  The  plain-  request^  altered' 
tiff  having  obtained  a  verdict—  I|*«  description, 

^  by  making  it 

**  payable  at  /. 

Erie  now  moved  for  a  new  trial. — The  alteration  of  the  Surrey  ^street, 
acceptance  was  a  material  alteration,  and  rendered  a  fresh  ^^^(JJJIt'th'li" 
stamp  necessary.     In   Marson  v.  Petit  (a),  which  was  an  alteration  was 

,--.-  ,  Ai.iin  iromateriaL 

action  by  the  mdorsee  agamst  the  acceptor  of  a  bill  of 
exchange,  after  the  bill  had  been  accepted  by  the  de- 
fendant, the  words  "  Prescott  ^  Co.  had  been  written 
under  his  name  by  the  drawer,  without  his  knowledge  or 
assent,  the  plaintiff  having  refused  to  take  the  bill  unless 
those  words  were  added.  It  was  contended,  that  this  was 
a  material  alteration,  and  discharged  the  defendant.  But, 
Lord  Ellenborough  held,  that,  as  the  addition  of  these 
words  did  not  alter  the  responsibility  of  the  acceptor,  he 
was  still  liable;  observing,  however,  "  that  if  they  had 
done  so,  they  would  have  vitiated  the  bill."  Now,  here 
this  was  a  material  alteration,  because  presentment  there 
gave  the  holder  rights  against  other  parties.  80,  in  Tid- 
marshv.  Graver  (6),  where  the  drawer  of  a  bill  of  exchange, 

{a)  1  Camp.  81.  (/O  I  M.  &  Scott,  735. 
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'*'^*'i  ftv/*^**'  accepted  payable  at  B.  ^  Co.*s,  after  keeping  it  three  or  four 

years  indorsed  it  to  the  plaintiff,  erasing  tlie  name  of  B.  8f 
Co.,  and  substituting  E.  ^  Co.,  without  the  knowledge  of 
the  acceptor,  B,  8^  Co.  having  failed  since  the  acceptance ; 
it  was  held  that  the  indorsee  could  not  recover  against  the 
acceptor.  [Bay ley,  B. — There  an  unwarranted  place  of 
payment  was  substituted :  altering  by  substituting  a  new 
place  of  payment,  without  authority,  is  a  forgery.]  In 
Cowie  V.  HalsaU  (a),  the  drawer  having,  without  the  ac- 
ceptor's consent,  altered  a  general  acceptance,  by  adding 
the  words  **  payable  at  Mr.  B.^s.  ChisweU  Street, ^^  it  was 
held  a  material  alteration,  which  discharged  the  acceptor. 
[Bayley,  B. — It  has  been  decided  that  adding  a  memoran- 
dum does  not  make  a  fresh  stamp  necessary.]  In  a  case  (6) 
arising  after  the  1  &  2  Geo.  4,  c.  78,  where  the  drawer 
of  a  bill,  accepted  generally,  added  the  words  ^*  payable  at 
Ransom  ^  Co's,  Bankers,  London,''  without  the  know- 
ledge of  the  acceptor,  it  was  held  that  the  acceptor  was 
discharged.  Here  it  is  submitted,  that  this  alteration 
gave  a  right  which  the  parties  had  not  before,  and  there- 
fore, that  it  was  a  material  alteration  of  the  bill. 

liord  Lyndhurst,  C.  B. — The  alteration  here  is  made 
by  the  acceptor,  and  it  does  not  appear  to  me  that  it 
makes  any  alteration  in  the  contract,  but  that  it  merely  in- 
dicates where  the  holder  is  to  apply  for  payment. 

Bayley,  B. — This  is  not  a  qualified  acceptance;  it  is 
merely  an  intention  that  the  bill  may  be  presented  at  Mr. 
Bland's.  Suppose  the  acceptor  had  then  removed  from  a 
former  place  of  residence  to  Mr.  BlamTs,  would  it  not  be 
proper  in  such  a  case  to  have  said,  ''  you  may  now  present 
it  to  me  at  Mr.  Bland's?'^   For  the  purpose  of  this  bill  he 

(a)  4  B.  &  Aid.  197.  CO  Macintosh  ?.  Uaydon,  R.  &  M.  362. 
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says^  **  my  residence  is  at  Mr.  Bland*s,  Great  Surrey  Kxeh.  of  pum, 
Sireeif  BlackfriarsJ"  In  all  the  cases  cited,  the  alteration 
was  made  without  the  knowledge  or  consent  of  the  ac- 
ceptor. Here  it  is  quite  an  innocent  act,  it  is  a  mere 
memorandum.  In  Trapp  v.  Spearman  (a)  Lord  Kenyan 
held,  that,  adding  a  memorandum  where  the  bill  was  to  be 
paid  when  due  was  not  an  alteration  in  a  material  part. 

m 

Rule  refused, 
(a)  3  Esp.  57. 


Trappes  v.  Harter  and  Forth. 

X  HIS  was  an  action  against  the  defendants  for  an  injury  in  Janmary, 
done  by  them  to  the  plaintiff's  reversionary  interest  in  cer-  ^^^'jj^*^^ 

on  busincM  in 
partnenhip  as 
calico  prioten;  and  in  Uie  same  month  certain  premiies  on  whicli  their  works  were  prindpally 
carried  on  were  conveyed  to  one  of  the  partners  in  fee.  The  conveyance  mentioned  the  premises 
Id  consist,  bendes  land,  of  dwelling-houses,  machine-house,  and  other  buildings  and  erections,  and 
stated  cbem  to  be  then  in  the  possession  of  the  partner  to  whom  they  were  conveyed  and  another 
partner.  Various  buildings  and  machines  were  afterwards,  from  time  to  time,  erected  on  the  pre- 
mises by  the  firm,  for  the  purpose  of  extending  the  works.  The  whole  was  firmly  fixed  to  the 
freehold,  and  stood  on  that  part  of  the  land  which  was  conveyed  to  one  of  the  partners  in  1797; 
but  the  part  in  question  could  be  removed  without  material  injury  to  the  buildings.  In  the  differ- 
ent stock-takings  of  the  firm,  the  land  and  buildings  were  always  valued  and  classed  separately 
finom  the  machinery  and  fixtures.  In  the  part  of  the  country  where  the  premises  were  situated, 
machinery  of  this  description  was  constantly  bought  and  sold  distinctly  from  the  freehold.  The 
freehold  in  the  premises  having  been  subsequently  conveyed  to  two  of  the  partners,  they,  in  1828, 
mortgaged  them  to  the  plaintiff's  wife,  under  the  drscription  of  all  the  messuages,  dwelling- 
houses,  lands,  and  buildings  therein  mentiuned;  "  and  also,  all  that  and  those  the  steam*engine, 
miU-gearing,  heavy  gear  to  millwright  work,  fixed  machinery,  and  other  matters  and  things,  &c., 
then  standing  and  being  in  and  upon  the  thereby  demised  buildings,  works,  and  premises,  which 
in  any  manner  constituted  fixtures  and  appendages  to  the  freehold  of  the  same  or  any  part  there- 
of' All  the  machinery,  fixtures,  &c.,  appeared  to  have  been  in  the  reputed  ownership  of  the  part- 
ners who  carried  on  the  works  until  1831,  when  they  became  bankrupt,  and  the  defendants  were 
appointed  their  assignees.  The  plaintiff,  who  was  the  husband  of  the  mortgagee,  had  inspected 
statements  of  the  affairs  of  the  partners,  which  treated  the  machinery  as  not  included  in  the  mort- 
gage, and  had  made  no  objections  to  such  statements.  In  the  month  ofJpril,  1831,  the  assignees 
sold  all  the  machinery  and  fixtures,  with  the  exception  of  two  steam-engines,  two  water-wheels, 
an  iron  flooring,  and  other  small  articles ;  and  the  greater  part  of  them  were  removed  by  the  pur- 
chasers. The  articles  claimed  by  the  mortgagee  were  all  firmly  fixed  to  the  freehold,  in  such  a 
manner,  however,  that  they  might  easily  be  removed  without  material  injury  to  themselves  or  to 
the  buildings : — Held,  that  the  machinery  did  not  belong  to  the  inheritance,  but  was  part  of  the 
personal  estate  of  the  bankrupUt,  and  that  it  passed  to  the  assignees;  and  that  the  machinery  in 
question  was  not  intended  to  pass,  and  did  not  pass,  to  the  mortgagee,  under  the  mortgage  deed. 
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Exch.  of  PUas,  tain  closes  and  buildings  at  Garstang,  in  the  county  of 

Lancaster,  in  the  possession  of  Joseph  and  Jeremiah 
Fielding,  as  tenants  to  the  plaintiff,  in  taking  away  certain 
engines,  machines,  utensils,  fixtures,  and  things  affixed  and 
fastened  to  the  said  closes  and  buildings.  The  second 
count  was  like  the  first,  except  stating  the  possession  to 
have  been  in  the  defendant.  The  third  count  was  in  tro- 
ver. At  the  trial,  before  Patteson,  J.,  at  the  Lancaster 
Spring  Assizes,  18t32,  a  verdict  was  found  for  the  plaintiff* 
for  10,000/.,  the  damages  in  the  declaration,  subject  to  the 
opinion  of  this  Court  upon  the  following  case : — 

The  plaintiff*,  an  attorney,  residing  at  Clit/ieroe,  in  the 
county  of  Lancaster,  is  the  mortgagee  of  certain  freehold 
premises  from  Joseph  Fielditig  and  Jeremiah  Fielding, 
calico  printers,  at  Catterall,  in  the  parish- of  Garstang,  in 
the  county  of  Lancaster^  who  have  become  bankrupts 
since  the  mortgage.  The  defendants  are  their  assignees, 
and  as  such  have  sold  and  removed  the  machinery  affixed 
to  the  premises;  which  is  the  injury  complained  of.  The 
business  was  formerly  carried  on  under  the  firm  of  ^'  Henry 
Fielding  and  brothers,"  Henry  Fielding  being  the  prin- 
cipal partner.  The  works  were  extremely  extensive,  and 
were  carried  on  partly  on  premises  held  under  lease  from 
Sit  John  Shelly,  and  partly  on  freehold  premises.  In  Janu^ 
ary,  1797,  the  partners  were  Henry  Fielding,  William 
Myers,  Benjamin  Fielding,  and  Joseph  Fielding,  and,  in 
that  same  month  of  January,  certain  premises,  called  the 
Adamsons,  on  which  the  works  in  question  principally 
stand,  were  conveyed  by  one  John  Wakefield  to  Henry 
Fielding  in  fee,  by  lease  and  release,  dated  the  i^th  and 
I3th  of  c/anuar^,  17l>7.  This  conveyance  mentions  the 
premises  to  consist  of,  besides  land,  dwelling-houses,  ma- 
chine house,  and  other  buildings  and  erections,  then  in  the 
possession  of  Henry  Fielding  and  William  Myers.  At  the 
time  of  this  purchase  the  concern  was  indebted  to  Henry 
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Fielding  in  a  much  larger  sum  than  the  purchase  money ;  Egeh.  of  puat, 
but  the  premises,  though  conveyed  to  Henry  Fielding 
alone,  were  used  and  considered  by  the  firm  as  partnership 
property..  Some  additional  purchases  were  made,  and  va^ 
rious  buildings  were  erected  on  the  premises  from  time  to 
time  for  the  purpose  of  extending  the  works.  In  the  dif- 
ferent stock  takings,  commencing  in  1804,  and  ending  in 
1825,  the  lands  and  buildings  are  denominated  the  Cat- 
teratt  Plant,  and  are  valued  and  classed  separately  from 
the  machinery  and  fixtures.  No  distinction  was  made  be-^ 
tween  the  machinery  on  the  freehold  and  leasehold  pre- 
mises, either  in  the  stock  takings^  or  in  the  repairs  or 
alterations  that  were  made  from  time  to  time.  The  stock- 
takings were  annually  signed  by  all  the  persons  interested ; 
and,  until  the  year  1811,  they  are  in  the  handwriting  of 
Henry  Fielding,  From  1804,  until  the  death  of  Henry 
Fielding f  on  the  9th  of  October,  1816,  the  partners  were 
Henry  Fielding,  Joseph  Fielding,  Jeremiah  Fielding, 
James  Fielding,  and  Edmund  Margerison.  Henry  Fields 
ing  lefl  a  widow,  one  son,  and  three  daughters.  The  surr 
viving  partners  carried  on  the  business  after  his  death, 
under  the  firm  of  Henry  Fielding  ^  Brothers,  for  the  be- 
nefit of  themselves  and  the  widow  and  children,  until  the 
1st  of  July,  1825,  when  the  co-partnership  ceased.  The 
stock-taking  in  1816  was  signed  by  Susannah  Fielding, 
the  widow,  by  the  surviving  partners,  and  by  Mary  and 
Susannah  Fielding,  two  of  the  daughters;  that  of  1817, 
by  all  the  same  parties.  Those  of  1818,  and  1819,  by 
the  partners  and  the  two  daughters  only.  The  stock  was 
not  again  taken  till  1823,  when  it  was  signed  by  the  same 
parties  as  the  last.  The  stock  taken  in  1824  was  signed 
by  the  same  parties,  with  the  addition  of  Henrietta  Field" 
ing^  another  of  the  daughters.  The  stock-taking  in  1825 
was  signed  by  the  same  parties  as  in  1824:  this  was  the 
last  stock-taking.  In  taking  the  account  at  the  dissoluf 
tion  in  1825,  the  lands  and  buildings,  as  well  as  the  ma-r 
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Bzeh.  of  puat,  cfainery  and  stock,  were  considered  as  partnership  pro- 
perty. Edmund  Margerison  then  left  the  concern,  and 
took  with  him  a  considerable  sum  of  money  as  his  share. 
The  share  of  the  widow  was  estimated  at  1 1,655/.  IGs,  3d., 
and  was  left  at  interest  in  the  concern,  which  was  carried 
on  by  Joseph,  Jeremiah,  and  James  Fielding^  still  under 
the  firm  of  Henry  Fielding  %  Brothers,  until  their  stop- 
page in  August,  1829.  On  the  g4th  of  January,  1826, 
Henry  Borron  Fielding,  being  then  of  age,  as  the  son  and 
heir  of  Henry  Fielding,  conveyed  all  the  freehold  pre- 
mises and  buildings  to  Joseph  and  Jeremiah  Fielding,  no 
mention  being  made  of  the  machinery  or  fixtures.  On 
the  1st  of  January,  18S8,  Joseph  and  Jeremiah  Fielding 
conveyed  for  a  term  of  1000  years,  by  way  of  mortgage, 
to  secure  the  said  sum  of  11,6552.  I6s,  Sc/.,  with  interest 
at  44.  lOs.  per  centum  per  annum,  to  Mary  Fielding,  the* 
eldest  daughter  of  Henry  Fielding,  as  the  executrix  of 
her  mother,  who  was  then  dead,  all  the  messuages,  tene- 
ments, dwelling-houses,  lands,  and  buildings  thereinbefore 
mentioned  (being  the  same  which  were  conveyed  to  them 
hy  Henry  Borron  Fielding,  in  1826);  ''and  also  all  that 
and  those  the  steam  engine,  mill  gearing,  heavy  gear  to 
millwright  work,  fixed  machinery  and  other  matters  and 
things  erected  and  then  standing  and  being  in  or  upon 
the  said  thereby  granted  and  demised  buildings,  works, 
and  premises,  which  in  any  manner  constitute  fixtures  and 
appendages  to  the  freehold  of  the  same,  or  any  part 
thereof,  together  with  all  and  singular  houses,  outhouses, 
edifices,  buildings,  warehouses,  workshops,  engines,  bams, 
stables,  yards,  gardens,  meadows,  woods,  underwoods, 
hedges,  ditches,  fences,  ways,  waters,  watercourses,  rivers, 
streams,  brooks,  dams,  and  falls  of  water,  paths,  passages, 
Kghts,  liberties,  easements,  privileges,  profits,  commodi- 
ties, advantages,  emoluments,  hereditaments,  and  appur- 
tenances whatsoever,  to  the  said  hereditaments  mentioned 
to  be  thereby  granted  and  demised,  belonging  or  in  any- 
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wi«e  appertaining.*'  This  mortgage  (which  it  was  agreed  ^^^^f ^"^ 
should  be  taken  to  be  part  of  the  case,  and  that  it  might  ^  y  ^ 
be  referred  to  by  either  party  accordingly)  did  not  ap-  Trappm 
pear  to  have  been  made  known  to  any  person  before  the  Haetee. 
stoppage  in  August,  1829.  On  the  g5th  o{  August,  1829, 
Mary  Fielding,  the  mortgagee,  married  the  plaintiff,  Ro- 
bert Trappes.  Edward  Fielding  ^  Brothers  had  also 
warehouses  in  Manchester  and  London,  where  they  car- 
ried on  very  extensive  business;  they  were  always  in  very 
good  credit  till  their  stoppage  in  18^.  They  were  in- 
trusted with  large  sums  of  money  at  interest  by  many  of 
their  relatives  and  friends,  and  the  farmers  and  shopkeep- 
ers in  their  neighbourhood  were  in  the  habit  of  bringing 
small  sums  of  money  upon  deposit  at  4|/.  per  cent.,  for 
which  they  received  the  promissory  notes  of  the  firm ;  the 
number  of  these  small  creditors,  at  the  time  of  the  stop- 
page, was  about  seventy-one  persons,  of  whom  only  two 
were  prior  to  the  dissolution  of  the  partnership  in  18S5. 
In  August,  \8'29,  Messrs.  Fielding  found  themselves  in 
difficulties,  and  called  their  creditors  together;  they  then 
submitted  to  them  a  statement  of  their  affairs,  by  which  it 
was  made  to  appear  that  they  were  able  to  pay  about  \2s. 
in  the  pound.  The  statement  was  not  thought  satisfactory 
by  the  creditors,  and  Mr.  Thomas  Peet,  an  accountant,  was 
employed  by  the  creditors  to  examine  the  accounts,  and 
prepare  a  new  statement.  The  land,  buildings,  and  ma- 
chinery were  valued  by  competent  persons,  and  a  new 
statement  was  drawn  out  as  follows : — 

£        »,    d.  £       s,   d. 

By  amoont  of  cash  in  hand    575    5    6 

Debts  owing  by  sundry  persons 370    0    0 

Manchester  heeler 4,365     7    0 

Countrydo.    578    0    0 

4,943     7    0 

or  ttock  in  AfanchesUr 7,102  12  11 

Balance  of  shipping  account 7,534  17    0 

Carry  forward  £20,526    2    5 
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Eieh.  of  Pleof,   '        •  £       s,     d,  £       s,    tU 

1833.  Brought  forward  20,526    2    5 

Trappeb        Estimated  value  of  the  buildings  at  the 

t».  works 11,773    0    0 

Ditto  ditto        land 2,079    0    0 


Hartbr. 


13,852    0    0 
Deduct  Mrs.  Fielding's  mortgage 1 1,655  16    3 


2,196     3     9 


Estimated  value  of  lease  of  Oarftoit^r  Mill  600    0    0 

Ditto        ditto       machinery  at  works..     8,649    2  11 
Ditto        ditto       available  property  do.  15,453  13    4 


From  which  deduct  the 
following  liabilities, 

viz.  Rent  owing £468  12    0 

Wages  ditto 1,229    6    0 

Duty  ditto 1,732    0  11 


24,102  16    3 


3,429  18  11 


20,672  17    4 


Leaving  a  balance  of  •  •  £43,995    3    6 

In  this  statement,  the  wife  of  the  plaintiff  is  entered  as 
a  creditor  for  9087/.  I4«.  Td.  beyond  the  mortgage  debt. 
The  valuation  of  the  land  and  buildings  does  not  include 
any  of  the  machinery  now  claimed  by  the  plaintiff;  the 
whole  of  the  fixed  machinery,  both  on  the  freehold  and 
leasehold  premises  is  included  in  the  subsequent  item  of 
machinery  at  the  works,  8643/.  2s.  lie/.  This  statement 
was  submitted  to  a  meeting  of  the  creditors,  held  at  Man- 
Chester^  on  the  22nd  of  September^  1829,  at  which  Mr. 
Trappes  the  plaintiff,  and  the  Rev.  John  Clat/,  who  had 
married  Henrietta  Fielding,  were  present.  Mr.  Barter , 
one  of  the  present  defendants,  presided,  and  read  and  ex- 
plained the  statement  to  the  creditors.  Immediately  after 
stating  the  amount  of  the  land  and  buildings  at  13,852/., 
Mr.  Harter  said,  deduct  Mrs.  Fielding's  mortgage  of 
11,655/.  \Qs.Sd.,  leaving  2,196/.  3^.  9(/.  available  to  the 
creditors.  The  mortgage  was  not  produced  or  asked  for 
at  the  meeting.     Some  of  the  creditors  asked  if  it  was  a 
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¥a1id  mortgage,  and  when  it  was  given.  Mr.  Harter  said,  •S'^*-  «/  ^^a«» 
he  believed  it  was,  and  that  it  was  given  in  January^  1828. 
A  creditor  said,  according  to  the  statement,  the  concern 
must  have  been  at  that  time  insolvent,  and  the  mortgage 
bad.  Mr.  Harier  said,  he  believed  it  was  a  good  valid 
mortgage ;  there  was  a  discussion  about  the  correctness 
of  the  statement,  several  of  the  creditors  made  notes  and 
extracts  from  the  statement  as  it  lay  upon  the  counter. 
Neither  the  plaintiff  nor  Mr.  Clay  made  any  observation. 
The  mortgage  was  called  Mrs.  Fielding's  by  the  mistake 
of  the  accountant.  It  ought  to  have  been  called  Mr9. 
Trapped  mortgage.  The  case  then  stated  an  agreement 
by  the  plaintiff  and  the  other  creditors  to  accept  a  com- 
position of  8«.  in  the  pound,  to  be  paid  by  instalments ; 
and  that  a  deed  of  composition  was  accordingly  executed, 
the  plaintiff  covenanting  to  forbear  to  sue  if  the  interest 
of  the  mortgage  were  regularly  paid,  and  the  other  parties 
covenanting  that  the  mortgage  should  not  be  otherwise 
aflfected.  There  was  also  a  provisoy  that,  in  case  of  H  com* 
mission  of  bankrupt  issuing  against  Joseph  and  Jeremiah 
Fielding,  all  the  parties  should  be  at  liberty  to  prove  their 
debts  against  Joseph  and  Jeremiah  Fielding^  in  the  same 
manner  as  if  that  deed  had  not  been  made.  After  this 
composition,  Joseph  and  Jeremiah  Fielding  continued  to 
carry  on  the  business  of  calico  printers  as  before,  both  at 
CaiieraU,  at  Manchester,  and  in  London,  They  employed 
five  or  six  hundred  persons  at  the  works,  and  obtained 
credit  from  old  customers  to  the  amount  of  20,000/.,  and 
from  new  customers  to  the  amount  of  10,000/.,  of  which 
30,000/.,  10,000/.  was  unpaid  at  the  time  of  the  bank^ 
niptcy.  They  obtained  no  sums  upon  deposit  after  their 
stoppage.  They  had  all  the  machinery  in  their  possession, 
order,  and  disposition,  and  were  the  reputed  owners 
thereof;  they  replaced  some  of  the  water-pipes  with  new 
ones,  and  repaired  a  steam  boiler  at  the  expense  of  1201. 
No  notice  was  given  to  the  other  creditors  before  the 
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Steh.  of  Pleas,  bankruptcy,  that  the  machinery  was  included  in  the  plain* 

tiff*8  mortgage,  nor  did  any  of  the  creditors  ask  to  see  the 
mortgage;  nor  was  any  further  explanation  of  it  either 
asked  or  given.  It  does  not  appear  that  such  notice  was 
omitted  to  be  given  for  the  purpose  of  deceiving  the  other 
creditors,  though  several  of  them  trusted  the  bankrupts, 
and  would  not  have  done  so,  if  they  had  known  the  ma- 
chinery was  so  included.  The  business  turning  out  unsuc- 
cessful^ and  default  being  made  in  the  payment  of  the  in- 
stalments on  the  composition,  a  commission  of  bankrupt 
was  sued  out^  under  which  the  defendants  have  been  ap- 
pointed assignees.  Catalogues  were  made  out,  and  a  sale 
advertised  of  all  the  machinery  and  other  property  at  the 
works.  The  whole  was  in  consequence  sold  in  the  month 
of  April,  1S31,  with  the  exception  of  two  steam  engines, 
two  water  wheels,  an  iron  flooring,  and  some  other  small 
articles,  and  the  greater  part  of  them  were  removed  by 
the  purchasers.  The  articles  claimed  by  the  plaintiff  were 
all  firmly  fixed  to  the  freehold,  yet,  in  such  a  manner,  that 
they  might  easily  be  removed  without  any  very  material  in- 
jury to  themselves  or  to  the  buildings.  They  are  also  things 
which  are  very  commonly  sold  and  removed.  All  kinds  of 
works  are  very  commonly  held  by  tenants,  particularly 
cotton  factories  and  bleaching  works ;  in  the  latter,  great 
part  of  the  machinery  is  the  same  as  in  print  works.  In 
many  cases,  only  the  lands  and  buildings  are  the  property 
of  the  landlord,  and  the  whole  of  the  machinery  is  put  in 
by  the  tenant;  it  is  very  usual  for  the  steam  engine  or 
water  wheel  to  be  the  property  of  the  landlord,  frequently 
the  shafting  and  gearing  also  is  the  property  of  the  land- 
lord, though  the  rest  of  the  machinery  belongs  to  the 
tenant;  sometimes,  the  whole  of  the  machinery  and  uten- 
sils, both  fixed  and  movable,  belongs  to  the  landlord..  In 
all  those  cases,  no  objection  is  ever  made  to  the  tenant  or 
his  assignees  removing  whatever  machinery  is  put  up  by 
himself.    On  a  change  of  tenancy  it  is  often  valued  to  the 
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Hiooming  tenant,  or  purchased  by  the  landlord.  The  ma-  ^«*-  «/  P^^^f 
chinery  of  the  print  works  has  less  frequently  been  the  pro-  v^.^^.^J-^ 
perty  of  the  landlord  than  machinery  in  other  works,  from  Trappei 
the  Excise  being  in  the  habit  of  seizing  and  selling  it,  under  Haaths. 
7  &  8  GetK  4,  c.  53,  s.  28,  and  other  prior  acts,  for  arrears  of 
duty;  for  the  same  reason,  mortgages  of  printing  machinery 
are  very  uncommon,  as  not  being  an  eligible  security.  In 
some  instances,  the  landlord  advertises  the  machinery  to 
be  bis,  to  rebut  the  presumption  of  apparent  ownership  in 
the  tenant.  Advertisements  for  the  letting  of  the  works, 
both  with  and  without  machinery,  are  very  common,  and 
also  for  the  sale  of  machinery.  There  are  persons  who  call 
themselves  machinery  brokers,  and  who  make  it  their  bu- 
siness  to  attend  saleis,  and  purchase  machinery  to  sell  again. 
Machinery  may  generally  be  considered  as  producing  half 
its  original  cost-price  at  sales.  The  sale  at  the  Catterall 
works  was  a  good  sale;  none  of  the  pillars,  wall  boxes,  or 
adilers  were  sold ;  the  purchasers  were  told  that  the  ma- 
chines were  to  be  removed  at  the  bolt.  They  were  re- 
moved in  the  usual  way,  with  as  little  damage  to  the  free- 
hold as  could  be  expected.  It  would  take  150/.  to  put 
the  premises  into  complete  tenantable  repair;  this  esti- 
mate includes  the  repairs  of  the  floors  and  beams  which 
were  originally  cut  and  injured  to  receive  and  fix  the  ma- 
chinery:— 50/.  would  be  sufficient  to  fit  them  fur  receiving 
similar  machinery;  this  estimate  includes  the  repairs  of 
windows  and  roofs,  and  other  accidental  damage.  The  in- 
jury done  to  the  buildings  by  the  actual  removal  of  the 
machinery  has  been  nearly  all  repaired  by  the  defendants, 
what  remains  would  not  exceed  «5/.  The  premises  were  left 
in  better  condition  than  works  are  usually  left  in  after  the 
removal  of  machinery.  In  this  case,  the  two  steam  engines 
with  their  boilers  complete,  and  with  the  first-motion 
shafts,  and  wheels  upon  them,  have  not  been  sold  or  re- 
moved. The  two  water-wheels  are  also  left,  the  residue 
may  be  divided  into  six  classes : — 
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^**im'''"'       "^^^  *"*  class  claimed  by  the  plaintiff,  and  sold  and  re- 

moTed  by  the  astigneesi  is  the  shafting  and  gearing,  pedes^ 
tals  and  pedestal  plates.  Shafts  are  heavy  bars  of  cast 
iron  turned  by  the  moving  power«  and  conveying  motion 
from  the  steam  engines  and  water-wheels  to  the  works. 
They  are  coupled  or  connected  with  the  spur  or  bevel 
gearing,  which  consists  of  toothed  wheels  working  into 
each  other.  Shafts  rest  and  turn  in  semicircles  of  brass, 
called  steps,  which  are  placed  in  and  bolted  to  iron  pe- 
destals by  iron  caps  with  nuts.  Shafts  may  sometimes  be 
removed  by  unloosing  the  caps  only.  The  steps  and  pedes- 
tals are  essential  to  shafting.  There  are  side  gallows  and 
stand  pedestals;  they  require  to  be  very  firmly  fixed,  and 
are  either  built  into  a  wall>  or  bolted  down  with  nuts  to  bolts 
in  iron  pillars  or  wall-boxes  of  iron  let  into  the  waD,  in 
which  case  they  are  easily  detached  by  unscrewing  the  nuts, 
leaving  the  bolt;  which  is  called  **  removing  at  the  bolt*'* 
Stand  pedestals  are  placed  on  beds  or  pillars  of  ashler  or 
masonry,  made  on  purpose  to  support  them ;  through  these 
long  bolts  pass  to  the  bottom,  where  they  are  fixed  with 
iron  plates,  while  the  other,  or  screw  ends,  stand  up  a  few 
inches  above  the  ashler.  These  pedestals  are  either 
placed  immediately  on  the  ashler,  and  fastened  there  with 
nuts;  or  plates  of  iron  called  ''  pedestal  plates"  are  inter- 
posed, which  are  bolted  to  the  ashler,  and  the  pedestals 
to  them.  The  articles  claimed  by  the  plaintiff  in  this  class 
were  of  the  above  description,  and  were  fixed  in  some  one 
or  all  of  the  above  methods.  The  cast-iron  pillars  to  which 
side  pedestals  were  fixed,  the  ashler  with  the  long  bolts  in 
it,  and  the  wall  boxes,  were  not  removed.  The  motion  was 
conveyed  from  the  main  shafts  by  cross  shafts  with  spur  or 
bevel  wheels  or  gearing.  Second-hand  shafts  are  often 
sold  and  put  up  in  other  buildings.  All  the  above  shafb, 
with  their  pedestals  and  pedestal  plates,  except  the  first- 
motion  shafts  to  the  engines,  have  been  sold  by  the  defen- 
dants, and  removed  by  their  purchasers. 
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The  second  class  claimed  by  the  plaintifT  is  the  steam-  Exeh,^  puom, 
apparatus. — This  consists  of  steam  pans,  colour  pans,  steam 
pipes,  and  steam  chests.     There  were  two  twenty-eight- 
horae  power  steam  pans ;  they  were  not  connected  with  any 
•team  enfpne,  but  were  used  to  heat  the  rooms,  the  steam 
chests,  the  dye  vats,  and  other  machinery.  They  had  iron 
fomace  doors,  bearers  and  bars ;  they  were  set  up  side  by 
side  in  room  No.  9,  with  brick-work,  which  was  not  con- 
nected with  the  walls  of  the  buildings,  and  might  be  re- 
moved without  injury  to  it.     The  brick-work  did  not  go 
deep  into  the  ground;  there  were  three  or  four  steps  down 
into  the  house,  the  house  was  built  on  purpose  to  receive 
iheiB,  the  walls  were  stone,  one  foot  eight  inches  thick. 
Stean  pans  occasionally  require  removal  for  repairs.     It 
is  usual  to  have  a  spare  steam  pan  to  replace  immediately 
one  that  requires  removal ;  the  steam  pans  are  very  large, 
diout  twenty  feet  long,  ten  feet  broad,  and  ten  feet  high ; 
when  taken  out  they  must  be  taken  out  entire.  Two  arch- 
ways with  a  wooden  lintel,  and  a  pillar  between,  were  left 
at  the  end  of  the  house ;  these  were  filled  up  with  a  brick 
length-wall,  which  was  removed  when  the  pans  required 
changing;  there  were  three  doors  in  this  wall  which  also 
rec|uired  removing,  the  chimney  was   at  the  other  end. 
These  pans  were  removed  by  the  defendants  in  the  usual 
way,  the  brick-work   of  the  side  flues  and  furnace  was 
taken  down,  but  the  brick-work  under  the  seat  of  the 
boilers  is  left.     The  brick-work  was  taken  down  out  of 
the  archways,  and  has  been  replaced.    There  was  also  a 
steam  boiler  in  the  colour  shop.  No.  S6;  it  was  of  iron,  and 
was  set  up  with  a  furnace  and  brick-work  unconnected 
with  the  walls  of  the  building;  it  was  used  for  the  purpose 
ef  heating  the  colour  pans.    To  remove  it,  the  furnace  was 
taken  down,  and  the  brick-work  was  removed  nearly  to 
the  ground;  it  was  about  seven  feet  high   without  the 
valves,  and  of  the  same  breadth.     It  could  not  be  got  out 
of  the  door,  but  there  was  a  similar  archway  made  for  it, 

m2. 
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E^ch.  of  Pleas,  with  a  wooden  lintel,  the  wall  under  which  was  taken 
1833. 
V    ,  ^  '  ->    down  to  get  it  out,  and  has  been  rebuilt.     In  the  same 

Tkappes  room  there  was  a  range  of  one  iron  and  six  copper  colour 
iiarter.  pans;  there  was  a  step  of  twelve  inches  down  to  the  range ; 
they  were  set  with  mortar  on  pillars  of  brick-work;  there 
was  no  fire  under  them,  but  they  were  made  double,  and 
steam  was  conveyed  under  them  by  pipes  from  the  boiler; 
the  pipes  were  bolted  and  cemented  to  the  boiler,  and 
were  hung  with  iron  slings  stapled  to  the  beams;  above^ 
there  was  a  down  pipe  to  each  pan.  The  cement  was  of 
iron  borings  and  sal-ammoniac;  the  pipes  were  removed  by 
lifting  them  out  of  the  slings,  unloosing  the  bolts,  and 
breaking  the  cement.  Part  of  the  brick-work  under  the 
pans  has  been  removed.  In  the  same  room  there  was  also 
an  open  copper  boiler  with  a  furnace,  and  set  in  brick- 
work ;  it  has  been  removed  in  the  same  manner.  Some 
of  the  rooms  in  these  works,  and  some  part  of  the  ma- 
chinery, were  heated  by  steam,  which  was  principally  sup- 
plied by  the  two  large  boilers  before  mentioned,  but  partly 
also  by  the  engine  boilers.  The  steam  was  conveyed  in 
cast-iron  pipes  of  various  diameters,  and  from  six  to  nine 
feet  in  length;  they  had  flanges  at  the  ends,  by  which  they 
were  bolted  and  cemented  together.  The  pipes  next  to 
the  boilers  were  about  twelve  inches  in  diameter,  and  were 
bolted  and  cemented  to  them ;  the  pipes  pass  into  different 
rooms^  diminishing  in  diameter  according  to  their  distance, 
holes  were  left  open  in  the  walls  for  them  to  pass  through; 
steam  pipes  are  subject  to  contraction  and  expansion  from 
cold  and  heat,  and  provision  must  be  made  to  allow  of  a 
little  motion,  in  some  of  the  rooms  they  lay  upon  little 
rollers  in  cast  iron  gallowses,  bolted  to  the  beams  of  the 
floor  above;  in  others,  the  pipes  were  supported  by  wrought- 
iron  pillars,  with  a  semi-circle  at  the  top,  and  a  T  cross 
at  the  bottom,  fixed  with  staples  with  loose  wooden 
sleepers;  the  pillars  were  about  two  feet  six  inches  high, 
and  an  inch  and  a  quarter  in  diameter;  others  hung  in  slings 
or  hooks,  fastened  with  staples  to  the  beams  above ;  some 
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merely  lay  on  the  floors;  the  pipes  are  easily  separated    Ezch,  of  PUas, 
with  a  chisel ;  they  are  common  articles  of  sale,   and  are  y 

readily  removed  from  one  set  of  works  to  another.     The       Trapfes 
gallowses  have  been  removed  by  unscrewing  the  nuts,  with-        hartcr. 
out  injury  to  the  beams.     The  steam  was  conveyed  to  the 
machinery  by  branch  pipes  from  the  mains,  to  which  side 
flanges  were  cast  to  receive  them.   Steam  chests  are  cast- 
iron  boxes,  about  three  feet  six   inches   long,  fourteen 
inches  broad,  and  four  or  five  deep ;  at  each  end  there  are 
branches  cast  with  flanges  to  receive  connecting  pipes, 
about  two  inches  in  diameter,  by  means  of  which  the 
steam  passes  from  chest  to  chest;  a  number  of  these  chests 
are  ranged  in  succession  on  a  cast-iron  frame  to  which 
they  are  bolted.     The  frame  is  cast  in  lengths  of  fourteen 
feet  each,  joined  together  with  flanges  and   bolts  in  the 
room  above  the  cylinder  room ;  it  commenced  at  the  floor, 
passed  through  the  floor  above  at  an  inclination  of  sixty 
degrees,  being  about  forty-two  feet  long  nearly  to  the 
crown  of  the  roof*     It  was  bolted  to  a  wooden  sleeper  at 
the  bottom,  and  at  the  top  to  a  cross  beam  which  was  bolted 
to  the  principal  timbers  of  the  roof;  some  of  them  were 
let  into  the  wall  at  one  end.     A  similar  but  shorter  frame, 
about  twenty-eight  feet  long,  came  down  at  a  greater  angle 
to  the  floor  of  the  upper  room  only ;  each  of  the  cylinders 
had  a  steam  range  of  this  kind.     There  were  from  fifteen 
to  eighteen  chests  to  each  cylinder;  the  flat  presses  had 
also  small  drying  frames  belonging  to  them.      The  flat 
presses  are  not  claimed,  as  they  merely  stood  upon  the 
ground,  and  were  not  bolted  to  it*   The  steam-chest  frames 
are  easily  taken  to  pieces  and  removed  from  place  to  place, 
the  cross  beams  did  not  support  the  building,  and   were 
only  for  the  purpose  of  supporting  the  frames ;  they  have 
been  taken  away  with  the  frames;  those  which  were  let 
into  the  walls  have  been  cut  oiF. 

The  machinery  may  all  be  included  in  a  third  class. — 
The  machinery,  viz.  cylinder  machines,  consisting  of  strong 
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Bxch.  of  Pkot,  cast-iron  framing  with  cast-iron  cylinders,  round  which 

Uankets  of  great  length  go  like  an  endless  band,  and  pass 
with  the  calico  to  be  printed  between  the  cylinder  and  an 
engraved  copper  roller,  which  presses  the  calico  against 
the  &ce  of  the  cylinder  so  as  to  engrave  it  These  ma* 
diiaea  are  bolted  to  sleepers,  and  were  removed  by  un- 
screwing the  nuts.  They  were  driven  by  spur  gearing, 
Wiace  stands,  lathes,  steam  drying,  milling,  mangling, 
calendering,  padding  and  winding  machines,  widi  lever 
squeezers,  all  driven  by  connecting  gearing  from  the  main 
shafts,  were  fixed  by  bolts  and  nuts  to  iron,  stone  or  wood 
frames,  and  were  removed  by  tdcing  off  the  nuts. 

In  Segar*s  wash-house.  No.  S7,  there  were  three  drum 
wash  wheels  eight  feet  in  diameter  and  two  feet  six  inches 
wide,  they  were  made  of  wood,  and  were  hollow  in  the  tn- 
Mde  with  four  partitions,  they  were  built  upon  their  shafts* 
and  could  not  be  broken  off  without  great  injury ;  they  had 
four  round  holes  on  one  side,  fourteen  inches  in  diameter, 
where  the  cloth  was  put  in  to  be  washed  by  being  thrown 
from  side  to  side  of  the  partitions.  Water  was  introduced 
on  the  other  side  by  spirit  pipes ;  the  wheels  were  turned 
round  by  connecting  shafts,  and  were  thrown  in  and  out 
of  gear  by  a  sliding  catch  box  and  friction  hoop;  the  shafts 
were  supported  in  front  by  side  pedestals,  and  behind  by 
pedestals  with  plates  on  an  ashler  bench ;  they  could  not 
be  got  out  of  tiie  room  without  pulling  down  the  wall.  It 
was  a  slight  building,  and  the  wall  had  before  been  pulled 
down  to  get  them  in;  they  might  have  been  lifted  up  by 
taking  off  the  caps  of  the  pedestals ;  they  were  sold  and 
removed  with  their  pedestal  steps  and  gearing.  Three 
other  similar  wash  wheels  were  fixed,  and  have  been  sold 
and  removed  in  the  same  manner;  eight  other  wash  wheels 
were  a  little  differently  fixed  in  being  placed  in  main  shafts; 
when  thrown  out  of  gear,  they  stood  still  and  the  main 
shafts  continued  to  revolve  within  them.  These  wash 
wheels  could  not  be  taken  off  the  shafts  without  unkeying 
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the  coupling  boxes,  which  will  sometimes   break  before  Exch,  of  Pka$, 

.  1833. 

they  will  come  off;  these  also  have  been  sold  and  removed 

in  the  same  manner.  Wash  wheels  require  to  be  very  firmly 

fized«  as  they  are  irregular  in  their  motion, and  take  a  great 

deal  of  power. 

There  were  some  roller  racks  which  were  only  strong 
planks  with  pegs  in  them  to  hang  the  print  rollers  on  when 
not  in  use,  they  were  let  into  some  sleepers  at  the  bottom, 
and  fixed  with  slips  of  wood  nailed  to  the  beams  above ; 
tbey  were  sold  with  other  things  by  the  defendants,  but 
have  not  been  removed  by  the  purchasers.  There  were  also 
a  few  wooden  bearers,  which  were  let  into  the  walls  at  one 
end,  and  were  not  sold  by  the  defendants,  but  were  re- 
moved by  the  purchasers  of  the  hanging  rails ;  they  were 
of  very  trifling  value ;  the  hanging  rails  were  at  first 
claimed  by  the  plaintiff,  but  are  now  given  up,  as  not  in 
any  way  affixed  to  the  freehold. 

Three  machines  stood  on  other  premises  which  are  about 
a  mile  ofi^  but  were  included  in  the  mortgage ;  these  were 
a  log  wood  rasp  mill,  an  indigo  mill,  and  a  weighing  ma- 
chine; the  mills  were  placed  in  the  bottom  of  a  warehouse 
and  were  driven  by  shafts  from  a  water  wheel,  the  shafts 
were  supported  by  large  pedestals  with  plates  bolted  to 
ashlers.  The  logwood  mill  consists  of  a  large  iron  cylin- 
der five  feet  in  diameter  and  two  feet  long,  round  which 
knives  are  placed ;  it  is  staked  on  a  shaft,  one  end  of 
which  rests  on  an  ashler  pillar  and  the  other  in  a  wall  box, 
and  is  driven  by  a  spur  wheel;  a  rasp  box  of  cast  iron,  eight 
feet  long,  two  feet  wide  and  twelve  inches  deep,  is  bolted 
down  to  the  ashler  in  front  of  the  cylinder.  The  wood  to  be 
ground  is  placed  in  the  box,  and  gradually  forced  forwards 
a^stfist  the  face  of  the  cylinder  by  following  screws  at- 
tached to  the  box. 

The  indigo  mill  has  eight  circular  cast-iron  pots,  which 
atand  on  an  ashler  bed,  but  are  not  bolted  to  it;  there  is 
an  iron  frame,  above  six  feet  above  the  ashler,  supported 
by  four  iron  pillars,  which  are  bolted  to  the  ashler  below ; 
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B:teh.  of  Pleas,  and  to  the  frame  above  a  shaft  goes  into  each  pot,  one 

end  of  which  turns  in  a  hole  in  the  pots,  and  the  other  in 
a  hole  in  the  iron  frame ;  these  shafts  have  spur  pinions, 
which  are  driven  by  a  central  spur  wheel ;  the  spur  wheel 
shaft  is  connected  with  the  main  shaft  from  the  water 
wheel  by  bevil  gear ;  each  of  the  shafts  in  the  pots  has 
three  projections,  which  push  three  loose  iron  bolts  round. 
The  indigo  is  put  into  the  pots  with  water,  and  is  drawn 
out,  when  ground,  by  cocks  at  the  bottom.     Both  these 
machines  were  sold,  but  were  not  removed  when  the  ac- 
tion was  brought;  there  was  a  trap  door  in  the  floor,  by 
which  they  might  be  removed.   A  lever  weighing-machine 
was  placed  at  the  door  of  the  warehouse  for  weighing 
carts ;  it  was  supported  by  a  main  iron  pillar,  standing  on 
ashler  work,  to  which  it  was  bolted ;  at  the  top  it  was  sup- 
ported by  four  arms  of  cast  iron,  extending  to  and  built 
into  the  wall ;  it  was  removed  without  damage  to  the  wall. 
The  vats  and  cisterns  constitute  a  fourth  class. — There 
were  five  cisterns,  lined  with  lead,  standing  two  feet  above 
the  floor,  and  sunk  two  feet  into  it ;  they  were  made  with 
timber   framing,  filled  up  with  brick,  like  old  English 
houses ;  the  lead  was  fastened  in  the  front  and  at  the  sides 
by  being  bent  over  the  wooden  framing,  and  nailed  at  the 
back ;  it  was  nailed  to  the  wall  with  broad-headed  nails. 
The  wood  framing  and  the  lead  have  been  taken  away, 
and  the  bricks  removed ;  there  was  no  step  into  the  room, 
it  was  level  with  the  ground  without.     Nine  wooden  and 
five  stone  vats  were  sunk  seven  feet  in  the  ground.     The 
walls  of  the  building  were  sunk  eight  feet  in  the  ground, 
on  purpose  to  receive  them ;  the  earth  was  then  dug  out 
to  the  depth  of  seven  feet,   and  the  vats  put  in  two  feet 
apart ;  the  intervals  were  then  filled  up,  and  flags  laid  to 
within  an  inch  of  the  tops  of  the  vats.     Two  feet  founda- 
tion would  have  been  sufficient  if  there  had  been  no  vats, 
but  with  them  it  would  not  have  been  safe;  wood  vats  will 
last  about  twenty  years.     These  vats  have  been  sold,  but 
have  not  been  removed;  ten  vats  lined  with  lead  were 
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sunk  seven  feet  deep  in  the  ground,  and  stood  two  feet  R*eh,  ofPUas, 
apart;   the  floor  was  boarded  between  them;   strips  of  ^  '  ^ 

wood  went  up  each  comer  of  the  vat,  and  the  lead  was  Trafpes 
nailed  to  them  with  one  nail  in  each;  the  vats  were  set  harter. 
round  with  bricks,  which  have  not  been  disturbed ;  the 
lead  was  cut  in  pieces  to  get  it  out,  it  was  a  quarter  of  an 
inch  thick.  Four  cisterns,  made  with  wood,  stood  on  iron 
bearers,  but  were  not  fixed  to  them ;  and  a  water-course 
passed  under  them ;  they  were  six  feet  below  the  floor,  and 
nearly  level  with  it  at  the  top ;  they  were  made  in  pairs, 
with  a  partition  in  the  middle;  each  pair  was  taken  out 
entire;  they  were  lifted  out  with  blocks,  and  taken  out  of 
the  door;  the  beams  remain,  and  the  floor  has  not  given 
way,  being  supported  by  a  wall.  The  hole  in  which  they 
stood  has  been  left  open;  it  was  floored  over  before  the 
cisterns  were  placed  there.  A  dunging  cistern  was  fixed 
twelve  inches  below  the  floor,  and  stood  four  feet  above  it; 
it  was  bolted  together  with  iron  bolts ;  it  had  a  wince  sup- 
ported with  stands  bolted  to  the  cistern,  and  driven  by  a 
strap  and  pulley.  Two  stone  cisterns  stood  twelve  inches 
deep  in  the  floor,  and  three  feet  above  it;  the  floor  was 
flagged,  and  the  flags  were  taken  up  to  remove  them ;  each 
side  and  the  bottom  consisted  of  a  single  flag,  five  inches 
thick  ;  they  were  five  feet  long,  four  feet  broad,  and  four 
deep ;  they  were  bolted  together  with  bolts  passing  round 
them  like  a  hoop ;  they  were  cemented  to  hold  water,  and 
required  no  repairs,  except  occasional  painting.  They 
weighed  two  tons  each,  and  were  removed  entire,  by  un- 
screwing the  nuts,  and  breaking  the  cement;  they  might 
have  been  taken  in  pieces.  A  comer  of  the  door- way  was 
taken  out  to  carry  them  out  level ;  the  same  corner  had 
been  taken  out  to  get  them  in;  they  might  have  been 
taken  through  the  door  edgeways.  All  these  cisterns 
have  been  sold  and  removed  by  the  defendants.  There 
were  several  other  cisterns  similar  to  those  last  above 
described,  which  have  also  been  sold  and  removed  by  the 
defendants. 
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Exek.  rf  PiMot,      The  water  pipes  foim  a  fifth  class. — The  pipes  to  the 

old  colour-shop  were  lead,  of  an  inch  and  a  half  in  diame- 
ter; they  went  under  ground  from  two  to  four  feet  deep, 
and  passed  under  the  engraving  shop,  which  was  paved 
with  small  stones.  The  first  wall  of  the  shop  was  three 
leet  six  inches  deep,  and  a  hole  was  left  with  a  lintet  for 
the  pipe  to  pass  through;  the  other  waQs  were  only  eighteen 
inches  deep,  and  the  pipes  passed  under  them  from  the 
smaller  reservoir;  there  were  iron  pipes  under  ground  to 
the  madder  dye-house ;  they  were  in  six  and  nine  feet 
lengths,  with  flanges  bolted  and  cemented  with  linen  and 
Ded  lead.  The  main  pipe  went  a  foot  deep  under  the 
flagged  floor  of  the  madder  dye-house  for  two-ihirds  of  Hs 
length.  The  water  was  conveyed  to  the  difierent  cisterns 
by  branch  pipes  of  lead  and  iron,  which  were  not  under 
ground ;  the  floors  were  taken  up  to  remove  all  the  pipes 
under  ground :  the  flags  were  0ot  set  in  mortar.  The 
west  end  of  the  buUding  was  supplied  by  an  iron  main 
from  the  reservoir,  which  went  above  groundy  where  it 
passed  through  the  walls;  holes  were  left  with  lintels, 
which  were  built  up  sUghtly  with  stones  and  mortar  when 
the  pipes  were  in.  These  pipes  were  changed  in  1830, 
after  the  stoppage,  and  larger  pipes  laid  down;  after  the 
sale,  the  stones  were  taken  out  to  remove  the  pipes,  and 
built  up  again.  All  these  three  main  pipes  passed  thrfmgh 
the  banks  of  the  reservoir;  the  water  was  let  out,  and  the 
banks  cut  to  get  them  out;  the  banks  were  niad«  good 
again,  and  repuddled ;  the  length  of  pipe  in  the  isiaibaak- 
ment  ficarcely  repaid  the  expense  of  removing  it. 

Thcs  flues  form  the  sixth  and  last  class. — Three  large 
stove-'pots,  with  thirty-fiv«  feet  of  nine  inch  flue  pipes,  stood 
in  the  hot  room.  No.  46.  They  were  for  heatiiig  the  room 
and  tlie  room  above,  the  floor  between  being  formed  of 
open  ctast-iron  girds.  The  stove-pots  were  of  cast  iron,  and 
stood  on  cast-iron  plates,  which  rested  upon,  but  were  not 
attached  to,  stove  sleepers;  there  was  a  fire-place  and  door 
to  each  stove,  a  short  pipe  six  inches  long  was  cast  in  the 
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Stove-pots  to  recehre  the  flue  pipes^  which  were  also  of  Exck.rfPka». 
east  iron;  they  extended  the  whole  length  of  the  room, 
and  the  end  was  built  into  a  brick  flue  or  chimney ;  the 
pipes  were  cast  in  four  lengths,  and  rested  on  three  brick 
pillars,  in  which  they  were  half  set  with  mortar;  the  joints 
were  at  the  pillars.  The  stoves  might  have  been  withdrawn 
without  disturbing  the  flue  pipes;  the  flue  pipes  have 
been  removed,  which  has  a  little  broken  the  tops  of  the 
piDansand  made  a  hole  in  the  brick  flue  or  chimney ,  which 
has  been  filled  up;  the  cast-iron  floor  has  not  been  re- 
OKnred.  The  padding  flue  in  room  No.  34,  consisted  of  a 
fiiniace  with  doors,  bars,  and  bearers,  and  eighteen  yards 
of  flue  plates  and  brick-work;  the  furnace  was  set  in  bricks 
wofl^,  which  stood  about  two  feet  above  the  floor;  it  had 
a  stove-pot  of  cast  iron,  three  feet  six  inches  long  and  of 
the  same  breadth,  but  rising  two  feet  in  the  middle  in  a 
eurve*  This  was  the  largest  piece,  it  was  eight  inches 
thick,  and  weighed  fourteen  hundred  pounds  weight ;  it 
might  have  been  got  through  the  door,  but  it  was  more 
convenient  to  cut  a  hole  through  the  wall,  and  it  was  done. 
The  part  of  the  flue  nearest  the  furnace  was  formed  with 
three  cast-iron  troughs  six  feet  long  each,  and  cast-iron 
plates  laid  on  the  top ;  the  bottom  and  sides  of  the  remain- 
der were  of  brick-work,  set  a  very  little  way  into  the 
ground,  and  the  top  of  cast-iron  plates.  The  flue  was  a 
brick  and  a  half  thick,  and  the  plates  lay  two  inches  on  the 
bricks ;  they  were  laid  on  with  mortar :  several  courses  of 
brick  were  set  on  the  edge  of  the  flue,  half  brick  thick,  to 
confine  the  heat;  -when  the  mortar  broke  away  it  was  re- 
fdaced  with  sand ;  the  further  end  of  the  flue  was  built  into 
a  chimney.  The  object  of  the  flue  was  to  dry  the  pieces 
after  they  had  been  padded  or  dyed;  they  were  passed 
along  the  room  and  back  again  on  rollers;  the  whole  of  this 
flue,  both  iron  and  brick-work,  was  then  sold  and  removed. 
The  prices  (stated  in  the  case)  of  the  different  articles  were 
agreed  upon  between  the  parties  as  the  measure  of  da- 
mages^ being  the  prices  produced  at  the  sale. 
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Exch.  gT  Pleat,       The  points  marked  for  the  opinion  of  the  Court  on  the 

part  of  the  plaintiff  were— Fir*^,  that  the  machinery  and 
other  things  specified  in  the  case  were  fixed  to  the  free- 
hold, and  belonged  with  the  freehold  to  the  mortgagee^ 
and  did  not  pass  to  the  defendants  as  assignees  of  the 
bankrupts,  either  as  actual  or  reputed  owners.  Ryall  v. 
Rolle{a)\  Horn  Y.  Baker  {b);  Steward  v.  Lombe(c);  Col- 
grave  V.  Dios  Santos  {d).  Secondly^  that  such  fixtures 
having  been  wrongfully  severed  and  removed  by  the  de- 
fendants since  the  marriage  of  the  plaintiff  with  the  mort- 
gagee,  the  action  was  properly  brought  by  the  plaintiff* 
alone  as  husband  of  the  mortgagee,  and,  in  particular, 
that  the  count  in  trover  could  only  be  maintained  by  him 
in  his  own  name.  Bulstrode  v.  Blackbum  {e) ;  Haigh  v. 
Greaves  {f)\  Farrant  v.  Thompson  {g). 

On  the  part  of  the  defendants. — That  the  articles  speci- 
fied in  the  case  did  not  pass  by  the  mortgage  deed  to  the 
mortgagee;  but  that,  if  they  did,  the  assignees  were  en- 
titled to  them  as  property  of  which  the  bankrupts  were 
reputed  owners,  and  which  would  have  been  removable  as 
between  landlord  and  tenant,  being  for  purposes  of  trade. 
Secondly,  that  the  facts  of  the  case  did  not  support  the  spe- 
cial counts;  and  that  the  plaintiff  could  not  recover  on 
the  count  for  trover. 

The  case  was  argued  in  Easter  Term  by  Tomlinson 
for  the  plaintiff. — The  case  finds  that  the  articles  in  ques- 
tion were  fixtures ;  that  they  were  fixed  to  the  freehold  in 
the  firmest  manner  possible;  and  though  the  case  finds 
that  they  were  in  the  possession,  order,  and  disposition  of 
the  bankrupts,  and  that  they  were  the  reputed  owners, 

(a)  lVe8.8en.348;S.C.  1  Atk.  (cf)  2B.&C.176;  dD.&R.255. 

165.  (e)  2  Ley.  107. 

(6)  9  East,  216.  (/)  6  B.  &  Aid.  826. 

(c)  1  Bro.&Bing.6065    S.  C.  (g)  1  Atk.  166;    S.  C.  1  Ves. 

4  J.  B.  Moore,  281.  348—376. 
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that  would  not  justiry  the  assiffnees  in  remoTinir  them  to   Bxeh,  of  PUa$, 
the  injury  of  the  freehold.  Ahhough,  as  between  landlord 
and  tenant,  they  might  have  been  removable,  yet,  as  be- 
tween the  mortgagee  and  the  assignees  of  the  bankrupt 
mortgagors,  they  were  not  removable,  being  the  property 
of  the  mortgagee,  and  a  part  of  the  inheritance.  Between 
mortgagor  and  mortgagee,  the  strictest  rule  of  law  applies 
against  removing  fixtures.     The  words  in  the  6  Geo.  4, 
c.  16,  8*  7S,  are  ''  goods  and  chattels."  The  statute  makes 
the  reputation  of  ownership  the  test  of  the  right  of  the  as- 
signees to  dispose  of  goods  and  chattels;  but  it  does  not 
make  reputation  a  test  for  deciding  what  are  goods  and  chat- 
tels.    That  question  must  be  decided  according  to  the  na- 
ture of  the  subject-matter,  and  the  mutual  relations  of  the 
parties  interested,  before  the  statute  can  be  called  into  oper- 
ation.    If  property  in  the  bankrupt's  hands  is  for  all  other 
purposes  real,  from  its  quality  and  the  situation  of  the 
parties  interested,  the  statute  will  not  pass  it  to  the  as- 
signees, though  it  might  be  reputed  to  be  personal,  and 
though  property  of  a  similar  description  might  be  merely 
personal  in  the  hands  of  other  parties  differently  circum- 
stanced ;  for  example,  tenants  who  had  affixed  it  for  pur- 
poses of  trade.     It  U  only  where  the  property  is  in  all  re- 
spects personal,  in  the  hands  of  the  bankrupt,  that  re- 
puted ownership  can  be  resorted  to,  to  decide  the  question 
of  ownership  as  between  the  assignees  and  other  parties. 
Both  at  law  and  in  equity,  these  articles,  being  affixed  to 
the  freehold,  passed  by  the  mortgage  to  the  mortgagee, 
and  could  not  be  removed  until  the  mortgage  was  satis*K 
fied.  RfjaU  V.  Rolle{a).    All  the  Judges  tliere  take  a  dis- 
tinction between  goods  which  are  fixed  and  those  which 
moveable.     The  decree  was,  that  the  property  in  the 
-.^*^^^^  ^^  *"  ^^^  mortgagee,  and  that  the  utensils  fixed 
"  not  within  the  statute  of  James.     The  usual  mode  of 

W  iAtk-  165,  171;  lVcs.scn.348. 
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^^Mif^*^  dealing  in  the  neighbourhood  with  respect  to  these  articles 

cannot  alter  their  nature.   The  right  of  ownership  depends 
on  the  nature  of  the  property,  and  the  interest  which  the 
parties  have  in  them.     [Bayley^  B. — At  the  time  of  this 
mortgage,  the  actual  interest  in  the  machinery  was  in  Joseph^ 
Jeremi4ih,  and  James  Fielding,  On  the  nature  of  that  in- 
terest the  question,  whether  these  are  goods  and  chattels  or 
not,  depends.  The  property  in  the  machinery  was  not  in  the 
mortgagors  only,  but  James  Fielding  was  always  interest* 
ed  in  it.]     It  is  submitted,  that  in  law  it  was  the  property 
of  Joseph  and  Jeremiah  Fielding,  as  part  of  the  freehold 
property  conveyed  to  them  by  Henry  Borron  Fielding* 
Part  of  the  machinery  was  erected  in  Henry  Fielding's 
time.    That  which  was  so  erected  passed  by  the  convey- 
ance of  the  land  at  law.     That  which  was  subsequently 
added  became  in  like  manner  annexed  at  law  to  the  free- 
hold  and  inheritance.  It  is  true  that  all  the  partners  were 
alike  interested  in  equity,  but  so  in  like  manner  were  they 
interested  in  the  land  and  buildings.     In  equity,  not  only 
the  machinery,  but  the  land  and  buildings,  were  merely 
personalty,  and  part  of  the  stock  in  trade  of  the  partners; 
the  equitable  property  following  all  the  changes  in  the 
partnership,  and  passing  by  all  the  means  by  which  the 
moveable  stock  passed.    The  legal  estate  in  the  mortgagors 
was  a  trust  for  the  partnership.  The  legal  estate  in  the  land, 
buildings  and  machinery  was  well  passed  by  the  mortgage 
executed  by  the  mortgagors,  the  legal  owners;  and  the  in- 
terest of  c/am^^Ft^/cKit^,  which  was  only  equitable,  was  well 
conveyed  also,  there  being  abundant  evidence  in  the  cause 
of  the  authority  of  the  mortgagors,  the  acting  partners,  to 
dispose  of  the  partnership  stock,  and  of  James  Fielding* s 
assent  to  and  ratification  of  what  they  had  done  to  bind 
and  pass  his  equitable  interest     That  equitable  intereat 
therefore  presents  no  obstacle  to  the  rights  of  the  mort- 
gagee.   [Lord  Lyndhursty  C.  B. — Have  you  any  authority 
to  shew  that  where  several  partners  erect  machinery  on  the 
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freehold  of  one  of  them,  for  the  purpose  of  carrying  on  their  £*ch,  of  PUaw, 
trade,  it  becomes  the  property  of  the  owner  of  the  freehold  ?} 
Ham  ▼.  Baker(a)  is  a  strong  authority  to  that  effect.  There 
the  premises  were  leasehold,  here  they  are  freehold.  The 
stills,  vats,  and  utensils  necessary  for  carrying  on  the  trade 
were  the  property  of  ^.^  to  whom  the  premises  were  leased. 
A.f  B.f  and  C.  occupied  the  premises  together  as  partners, 
and  used  the  stills,  vats,  &c.  in  common.  On  the  dissolu- 
tion of  the  partnership,  it  was  agreed  that  C.  and  /.  should 
earry  on  business  on  the  premises,  and  that  A.  should 
withdraw  from  the  business,  and  permit  C  and  /.  to  use 
and  occupy  the  premises,  and  the  stills,  vats,  &c.,  in  con- 
sideration  of  an  annuity  to  A,,  and  their  paying  the  re- 
served rent.  It  was  held,  that,  notwithstanding  the  re- 
puted ownership  of  C.and  /.,  who  had  become  bankrupts, 
the  stills  which  were  fixed  to  the  freehold  did  not  pass  to 
the  assignees  under  the  words  goods  and  chattels  in  the 
statute.  [Lord  Lyndhurstt  C.  B. — There  the  stills  were 
the  subject  of  demise  in  the  original  lease.  Bayley,  6. — 
In  that  case  the  party  who  erected  the  stills  leased  to  the 
partners.  The  question  here  depends  on  this,  whether 
these  articles  were  or  were  not  fixed  to  the  freehold  by 
Henry  Fielding;  if  they  were  fixed  there  by  him,  they 
maybe  the  property  of  himself  alone;  but  if  they  were  put 
up  by  him  and  the  other  partners,  it  may  be  a  question 
whether  quoad  the  other  parties  they  were  not  goods  and 
chattels.]  In  Clark  v.  Crownshaw  (6),  one  L*  took  a 
lease  of  a  mill  and  iron  forge,  and  bought  the  fixed  and 
moveable  implements,  &c.,  but  it  was  agreed  that  they 
should  be  delivered  up  at  the  end  of  the  term  at  a 
valuation,  if  the  lessors  should  give  fifteen  months*  notice 
of  their  desire  to  have  them.  L.  afterwards  conveyed  all 
his  interest  in  the  premises,  implements,  &c.  to  a  creditor, 

(a)  9  Ea£t,  215.  (6)  3  B.  &  Adol.  480. 
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Exch.  qf  Pleas,  in  trust  to  enter  upon  and  sell  the  same,  if  certain  instal-* 

1833* 

ments  should  not  be  paid.     From  the  dissolution  of  the 

partnership  till  the  15th  July,  1829,  L.  carried  on  the 
business,  and  repaired,  altered,  and  added  to  the  ma- 
chinery. L.  made  default,  and  subsequently  became  bank- 
rupt; after  which,  and  during  the  term,  the  creditor,  who 
bad  not  before  interfered,  entered;  and,  in  an  action  of  tres- 
pass brought  by  the  assignees,  it  was  held  that  L.  bad  at 
the  time  of  bis  bankruptcy  the  reputed  ownership  of  the 
moveable  goods,  but  not  of  the  fixtures.     [Bayley,  B. — 
There  the  machinery  was  erected  partly  by  the  lessor  and 
partly  by  Liver sege  during  his  occupation.]  But  no  distinc- 
tion is  made  as  to  the  part  added  by  Liversege.     [Lord 
Lyndhurst,  C.  B. — The  addition  by  Liversege  might  have 
been  very  trifling,  as,  for  example,  a  cog  to  a  wheel,  &c. 
This  kind  of  machinery,  according  to  the  case,  is  found  to 
be  continually  bought  and  sold  and  removed,  new  ma- 
chinery being  put  into  communication  with  the  moving 
power.     It  also  appears  by  the  case  that  very  large  addi- 
tions to  this  machinery  were  made  after  1797.    The  infer- 
ence to  be  drawn  from  that  remote  date  is,  that  the  ma- 
chinery which  was  there  then  would  be  now  very  old,  and 
that  much  new  machinery  must  have  been  placed  on  the 
premises  since  the  original  purchase  by  Henry  Fielding. 
What  machinery   there  was  in   1797  does  not  appear.] 
The  case  states  that  extensive  business  was  carried  on, 
but  it  does  not  appear  when  the  buildings  were  erected. 
[Lord  Lyndhurst,  C.  B. — ^The  deed  of  1797  mentions  a 
machine  house,  without  saying  any  thing  as  to  machinery, 
though  probably  there  was  some  there  then.     [Bayley^ 
B. — You  say  that  Joseph  and  Jeretniah  Fielding  were 
the  owners  at  law,  and  that  they  and  James  Fielding 
are  the  owners  of  the   machinery  in   equity;   and   that 
Joseph  and  Jeremiah  Fielding  conveyed  in  mortgage,  and 
that  c/amftf  gave  his  assent  subsequently;  and  that  here 
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the  strictest  rule  of  construction  ought  to  prevail  as  to  E*ch.  of  PUat, 

what  are  to  be  considered  as  fixtures.     Lord  Lyndhursi,     ^      j^*  ^ 

C.  B. — The  screwing  of  a  stocking  frame  to  the  floor  to       Trappes 

keep  it  steady  would  not  make  it  a  fixture.]     Not  as  be-       hauter. 

tween  landlord  and  tenant,  though  it  may  be  so  as  between 

mortgagor  and  mortgagee.     The  removal  of  these  fixtures 

lessened  their  value  one  half,  and  equity  would  not  allow 

their  removal,  as  their  remaining  would  be  most  beneficial 

to  the  mortgagee.  The  fixtures,  being  attached  to  the  realty, 

belonged  at  law  to  Henry  Fielding  and  his  heir,  and  passed 

by  the  conveyance  of  the  heir  to  the  mortgagors,  and  to  Mrs. 

TSrappes  by  the  mortgage.    Colegrave  v.  Dias  Santos  (a), 

And  Steward  y,Lombe{b),    And  although  the  mortgage 

was  made  to  her  as  executrix,  it  vested  the  property  in 

her  in  her  own  right;  and  the  covenant  to  pay  the  money 

to  her  clearly  gave  tlie  debt  to  her  in  her  own  right  and 

not   as  executrix.     Hosier  v.  Lord  Arundell  (c).     The 

plaintiff  by  marriage  took  the  term,  though   it  was  in 

trust  (</),  and  was  entitled  to  sue  alone,  Blackborne  and 

Wife  ▼.  Creates  (^),  and  to  maintain  trover.    Farrant  v. 

Thompson  {/), 

fVightman,  contrh. — The  property  in  question  did  not 
pass,  and  was  never  intended  to  pass,  by  the  mortgage 
deed.  The  case  states  distinctly  that  it  was  treated  as 
personal  property  with  the  knowledge  of  the  mortgagee, 
as  it  was  separated  in  the  accounts  produced  before  the 
creditors  from  the  real  estate;  and  it  is  found  to  have  been 
in  the  reputed  ownership,  and  in  the  order  and  disposition 
of  the  bankrupts ;  and  that  they  had  obtained  credit  by 
reason  of  the  possession  of  it.     All  the  evil,  therefore,  as 

(a)  2  B.  &  C.  76;  3  Dowl.  &  {d)  Com.  Dig.    "  Baron    and 

Ryl.  255.  Feme,"  E.  2. 

(6)  4  Meorc,  281 ;  1  Bro.  &  B.  (c)  2  Lev.  107- 

506.  (/)  5  B.  &  Aid.  826. 

(c)  3  Boi.  &  Pul.  7,. 
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Mx€h.  of  PUas,  to  f!ctitiou8  Credit  intended  to  be  remedied  by  the  statute 
^  was  here  produced,  and,  therefore,  within  the  spirit  of  the 
Trappls  act.  It  cannot  be  doubted  that  the  construction  is  in  favour 
Barter.  of  the  Assignees.  Nor  are  the  causes  at  variance  with  this 
construction,  for  they  do  not  turn  on  the  question  whether 
the  articles  were  fixed  to  the  freehold,  or  not;  and  there- 
fore the  Court  is  relieved  from  the  necessity  of  investi- 
gating the  particular  manner  in  which  the  articles  were 
affixed  to  the  premises.  In  Poole's  case  (a),  it  was  held 
that  certain  vats,  coppers,  tables,  and  partitions,  which 
had  been  set  up  by  a  lessee  for  years,  for  the  convenience 
of  his  trade,  were  removable  during  the  term,  and  might 
be  taken  by  the  sheriff  under  an  execution  against  his 
goods ;  and,  in  the  case  of  Eltces  v.  Mcnv  (6),  Lord  El^ 
lenborough  admits  the  authority  of  that  case ;  and,  after 
adverting  to  the  case  of  Latcton  v.  Latvian  (e),  which  was 
the  case  of  a  fire  engine,  to  work  a  colliery,  erected  by 
tenant  for  life ;  Lord  Dudley  v.  Lord  Ward  (e/),  which  was 
a  case  of  the  like  nature;  and  Latvian  (executor)  v.  Sal- 
man  (e),  which  was  trover  for  salt  pans,  brought  by  the 
executor  against  the  tenant  of  the  heir — says,  **  The  Court 
may  be  considered  as  having  decided  mainly  on  this  ground, 
that  where  the  fixed  instrument,  engine,  or  utensil  was  an 
accessory  to  a  matter  of  a  personal  nature,  as  the  carrying 
on  of  a  trade,  that  it  should  be  considered  as  personalty.** 
These  fixtures  were,  therefore,  within  that  principle  per- 
sonalty; and,  if  thAt  is  so,  then  they  were  "  goods  and 
chattels,'*  which  would  pass  to  the  assignees.  And  al- 
though the  question  in  that  case  was  between  the  heir  and 
executor,  yet  it  has  since  been  held,  in  the  case  6tExparie 
AtASitn  (/),  by  Sir  George  Rose,  that  what  might  be  re- 
moved as  between  landlord  and  tenant,  would  pass  to  the 


(a)  1  Salk.368.  (d)  Ambler,  113. 

(b)  3  East,  53.  (e)  1  H.  Bl.  259,  in  notit. 
(f )  3  Alk.  13.  (/)  1  Dca.  &  Cbitty,  20?. 
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assignees.      He  also  cited  the  case  of  Hubbard  v.  Bag-  ^'^\^/^^* 
show  (g).  V .^—^ 

Trappes 

Tomlinson,  in  reply. — The  rule  as  to  the  fixtures  is  harter. 
stricter^  as  between  mortgagor  and  mortgagee,  than  be- 
tween landlord  and  tenant;  tliat  appears  from  the  distinc- 
tion taken  by  the  Judges  in  Ryall  v.  Rolle,  where  Poole  s 
ease  is  referred  to.  The  case  of  Elwes  v.  Maw  was  be- 
tween landlord  and  tenant;  and  the  judgment  of  Lord  El- 
lenborough,  therefore,  must  be  considered  as  intended  to 
refer  to  the  rights  as  between  those  parties  only.  [Lord 
Lyndhurst,  C.  B. — Under  which  of  tlie  words  of  the  mort- 
gage deed  do  you  contend  that  the  machinery  in  question 
passed?  Do  not  the  steam-engine  and  things  allowed  to 
remain  satisfy  the  words  of  the  mortgage-deed  ?]  The 
mortgage  describes  the  machinery  in  the  order  of  its  oper- 
ation, beginning  from  the  steam-engine,  proceeding  with 
the  mill-gearing,  and  other  heavy  gearing  by  which  the 
power  is  conveyed  through  the  mill  directly,  laterally,  and 
in  every  direction,  and  then  proceeds  to  the  machines  acted 
upon  by  the  power,  and  by  which  the  process  was  per- 
formed upon  the  goods;  so  that  every  description  of  ma- 
chinery then  existing  in  any  way  affixed  to  the  mill  was  in- 
tended to  pass.  At  any  rate  the  mill-gearing,  which  forms 
the  furniture  of  the  mill,  and  by  which  the  power  is  con- 
veyed, may  be  applied  to  any  purpose ;  and  the  vats  and 
cisterns  let  into  the  ground  would  pass  under  the  words  of 
the  mortgage  deed,  or  as  part  of  the  mill  itself.  On  a 
subsequent' day  he  referred  the  Court  to  the  case  of 
Rufford  and  Bishop  (6),  reported  since  the  argument. 

Cur,  adv,  vult. 
The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B. — The  question  in  this  case  was, 

(a)  Since  reported  4  Sim.  326.  (6)  5  Russ.  346. 

n2 
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Exch.  of  Pleas,  whether  the  machinery,  which  was  the  subject  of  the  nc- 
^     tion,  passed  to  the  mortgagee  under  the  mortgage  deed, 
Trappes       or  vested  in  the  assignees  under  the  commission  of  bank- 
Hautes.       ruptcy.     The  bankrupts  had  carried  on  the  business  of 
calico  printers,  in  partnership,  at  Catlerall,  near  Garstang, 
in  the  county  of  Lancaster.     Many  years  ago,  the  land 
and  buildings  in  question  were  purchased,  and  the  con- 
veyance was  taken  to  one  of  the  partners ;  but  it  is  clear 
that  the  estate  was  treated  throughout  as  belonging  to  the 
partnership.     The  machinery  was  erected  by  the  partners 
for  the  purposes  of  carrying  on  the  partnership  trade.     It 
consisted  principally  of  articles  which  could  be  removed 
without  the  slightest  injury  to  the  freehold.     They  were 
fixed  by  bolts  and  screws,  so  that  they  could  be  drawn  off 
without  any  damage  to  the  building.     All  the  rest  of  the 
machinery  was  so  fixed  that  it  was  capable  of  being  re- 
moved; and  it  was  actually  removed  without  any  material 
injury  either  to  itself  or  to  the  freehold.     In  taking  the 
account  of  stock,  the  land  and  buildings  were  always  placed 
under  one  head,  and  the  machinery  under  another.     In 
the  part  of  the  country  where  these  premises  were  situated, 
it  appears  that  machinery  of  this  description  is  constantly 
bought  and  sold  distinctly  from  the  freehold.     It  is  clear 
that,  as  between  landlord  and  tenant,  it  might  be  removed 
by  the  tenant,  if  put  there  by  him ;  as  between  heir  and 
executor,  it  would  have  passed  to  the  executor.     The  ma- 
chinery in  this  case  appears  to  have  been  in  the  reputed 
ownership  of  the  bankrupts ;  and  they  obtained  credit  by 
reason  of  their  possession  of  it;  and  we  are  of  opinion  that 
it  formed  part  of  the  partnership  estate,  and  passed  to  the 
assignees  as  such.     In  Lawton  v.  Lawton  (a),  which  was 
the   case   of  a  fire   engine    in   a    colliery,  Mr.  Wilbra- 
ham  compared  it  to  the  case  of  a  cyder-mill,  which  is  let 
very  deep  into  the  ground,  and  is  certainly  fixed  to  the 

{a)  3  Atk.  13. 
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freehold;  and  yet  Lord  Cliief  Baron  Comyns,  upon  an  ^'^^-^f^^^^*- 
action  of  trover  brought  by  the  executor  against  the  heir,     ^^....^.^-^ 
was   of  opinion  that  it  was  personal  estate,  and  directed       Trapfb* 
the  jury  to  find  for  the  executor.     The  material  question       Barter. 
in  Lawton  v.  Lawton  is  stated  to  have  been,  whether  a 
fire  engine,  set  up  for  the  benefit  of  a  colliery  by  a  ten- 
ant for  life^  should  be  considered  as  personal  estate,  and 
go  to  his  executor,  or  fixed  to  the  freehold,  and  go  to  a  re- 
mainder-man.    Lord  Chancellor  Hardwicke  held  that  it 
was  personal  estate.     In  Lawton  (executor  of  Lawton)  v. 
Salmon  (a)»  Lord  Mansfield,  after  stating  the  case,  said, 
*'  All  the  old  cases,  some  of  which  occur  in  the  Year  Books' 
and  Brookes  Abridgment,  agree  that  whatever  is  con- 
nected with  the  freehold,  as  wainscot,  furnaces,  pictures 
fixed  to  the  wainscot,  even  though  put  up  by  the  tenant^ 
belong  to  the  heir;  but  there  has  been  a  relaxation  of  the 
strict  rule  in  that  species  of  cases,  for  the  benefit  of  trade, 
between  landlord  and  tenant,  that  many  things  may  now  be 
taken  away  which  could  not  be  formerly ;  such  as  erections 
for  carrying  on  any  trade,  marble  chimney-pieces,  and  the 
like,  when  put  up  by  the  tenant."     In  Elwes  v.  Maw  (b), 
Lord  Ellenborougk  appears   to   have  proceeded   on   the 
-  same  principles,  and  to  have  recognised  the  same  distinc- 
tions upon  which  the  two  cases  of  Lawton  v.  Salmon  and 
Lawton  v.  Lawton,  which  he  cites  as  two  of  the  principal 
cases  on  the  subject,  were  decided.     Applying  these  au- 
thorities to  the  present  case,  we  think  that  this  machinery, 
erected  for  the  purposes  of  trade,  in  a  neighbourhood  where 
machinery  of  such  description  is  commonly  removed,  and 
which  was  capable  of  removal  without  injury  to  the  free- 
hold, is  not  to  be  considered  as  belonging  to  the  inherit- 
ance, but  as  part  of  the  personal  estate. 

The  next  question  is,  whether  the  machinery  in  question 
was  intended  to  be  included  in  the  property  mortgaged. 
We  are  of  opinion  that  it  did  not  pass  by  the  mortgage 
deed,  and  that  it  was  not  intended  by  the  parties  that  it 

(fl)  1  H.  BI.  260,  n,  (ft)  3  East,  38. 
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^^^833^^'  sbould  pass.    The  mortgage  deed  purported  to  pass  "  all 

those  messuages,  tenements,  dwelling-houses,  lands^  and 
buildings  thereinbefore  mentioned,  and  also  all  that  and 
those  the  steam-engines,  mill  gearing,  heavy  gear,  mill** 
wrigbt  work,  fixed  machinery  and  other  matters  and 
things,  erected  and  then  standing  and  being  in  and  upon 
the  said  thereby  granted  and  demised  buildings,  works, 
and  premises,  which  in  any  manner  constitute  fixtures 
and  appendages  to  the  freehold  of  the  same,  or  any  part 
thereof.*'  Now,  the  steam-engine,  and  those  parts  of 
the  machinery  which  were  immediately  connected  with 
it,  have  not  been  removed  by  the  assignees;  and  we  are 
of  opinion  that  the  parties  intended  that  that  only  should 
pass  which  from  circumstances  became  part  of  the  free- 
bold.  The  machinery  in  question  belonged  to  the  part- 
nership, but  the  deed  was  executed  only  by  those  part- 
ners who  had  the  legal  estate  in  the  land.  Afterwards,  the 
partnership  falling  into  difficulties,  it  became  necessary 
for  the  partners  to  make  a  statement  of  the  property  of  the 
firm  for  their  creditors ;  and  upon  that  occasion  they  stated 
the  lands  and  buildings  as  being  subject  to  this  mortgage, 
and  they  placed  the  machinery  under  another  head  as  un- 
affected by  it.  The  plaintiff,  the  husband  of  the  mortgagee, 
a  professional  man,  was  present,  and  acquiesced  in  this 
statement.  The  accountant  afterwards  waited  upon  the 
plaintiff,  and  shewed  him  the  statement,  which  he  had 
a  full  opportunity  of  examining,  and  he  made  no  objection 
to  it.  It  appears  to  us,  therefore,  that  there  was  sufficient 
to  satisfy  this  mortgage  deed  without  the  machinery  in 
question ;  and  that  it  was  not  intended  to  pass,  and  did  not 
pass,  under  this  mortgage  deed :  it  follows  that  it  was  per- 
sonal estate,  and  passed  to  the  assignees. 

Nonsuit  to  be  entered. 


Note. — In  Boydcll  v.  M'Mic/iael,  which  was  decided 
in  this  Court  in  Trinity  Term,  IHS*,  the  bankrupt  was 
the  tenant  of  a  house  for  a  term  of  years,  and  had  taken 
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the  $j^(ujr^A  ^t  a  valuation.  Fie  assigned  the  lease  of  the  ^ch.  of  PUa$, 
p^miaes  to  the  plaintiff,  by  way  of  mortgage,  and  in 
the  as»igQinent  the  fixtui:es  were  included.  He  after- 
ward^  biecaine  bankrupt,  and  his  assignees  removed 
wd  sold  the  fixtures,  and  an  action  was  brought  against 
them  by  the^  mortgagee.  It  was  argued  that  the  mort- 
gagee of  the  tenant  could  only  have  an  interest  in  the 
fixtures  as  goods  and  chattels,  and  that  if  they  were  fix- 
tures, they  would,  when  severed,  vest  in  the  landlord  as 
|he  owner  of  the  freehold ;  and  that  as  the  mortgagee 
could  hav^  no  titlQ  to  them,  except  as  goods  and  chattels 
)iought  by  him,  they  must,  as  between  the  parties,  be 
t^JLen  to  be  goods  and  chattels  within  the  bankrupt  act. 
The  Court,  ho\Y^ver,  held,  that  the  plain  rule  laid  down 
in  Ham  v.  Baker  must  be  adhered  to.  The  present 
case,  therefore,  must  be  regarded  as  having  been  decided 
on  its  ow^  peculiar  circumstances,  and  certainly  as  not  at 
all  Interfering  with  the  principle  established  in  Horn  v. 
Baker. 


Johnson  and  A;iotl)er,  Assignees  ofCocHKANE,   a  bank- 
rupt, V.  Marriott. 

fr  .  H,  WATSON  hdiA.  obtained  a  rule  to  shew  cause  why  Where  an  »t- 

the  order  of  Mr.  Baron  Bayley^  for  changing  the  defen-  empioyerin^a" 

dant-s  attorney  should  not  be  set  aside ;  and  why  Mr.  Cyrus  ^ft"*trar(?  du- 

«f<0y  should  not  be  restrained  from  acting  as  the  defendant's  charged  by  hU 

1111  t*     \  i«        •  client,  not  on 

attorney,  and  should  not  pay  the  costs  of  the  application,  the  ground  of 
upon  notice  being  given  to  the  defendant  and   Mr.  Cyrus  ci!»Twnf  no^* 
Jay,    The  affidavits  on  which  this  rule  was  obtained  were  '^w*"*'*  *>»»« 

,     ,         I  I    .      .     ,  ,  iiovcL  acting  for 

made  by  the  plaintiff  *s  present  attorney  and  his  clerk ;  and  the  opposite 

party,  unless  it 
clearly  and  dis- 
tinctly appears 
that  he  has  obtained  information  in  his  former  character  which  it  would  be  prejudicial  to  the  cause 
of  his  former  client  to  communicate.  And,  therefore,  where  an  attorney  was  employed  by  the 
assignees  of  a  bankrupt  to  commence  an  action,  and  he  accordingly  did  so,  and  went  on  to  issue, 
and  in  the  course  of  his  employment  laid  a  case  before  counsel,  containing  all  the  facts  of  the 
case,  the  Court  refused  to  restrain  him  from  acting  for  the  defendant  after  his  dismissal  by  the 
plaintifi,  there  being  no  affidavit  by  the  parties  or  their  solicitor,  shewing  that  the  attorney  had 
obtained  a  knowledge  of  facts  which  would  be  prejudicial  to  their  cause  to  communicate,  nor  any 
affldaTit,  stating  that  the  case  which  had  been  laid  before  counsel,  disclosed  &cts  which  it  was  ne- 
ecisary  to  concaal,  and  which  would  be  injurious  to  the  plaintiffs  if  they  were  communicated. 
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Ejceh.  of  Pleas,  they  Stated,  that,  in  the  year  183^,  Mr.  Cyrus  Jay  was  ap- 
^  pointed  the  attorney  to  the  plaintifis,  as  assignees  of  Cock- 
Johnson  rane,  and  that  be  had,  as  their  attorney,  commenced  the 
Marriott,  present  action  to  recover  some  goods  belonging  to  the  bank- 
rupt, which  had  been  illegally  taken  under  an  execution  by 
the  defendant ;  that,  in  1833,  he  was  discharged  by  the  as- 
signees ;  and  that  it  appeared  from  his  bill  of  costs,  that  he 
bad  dehvered  the  issue  in  the  cause,  drawn  two  copies  of  the 
pleadings,  had  given  notice  of  trial,  had  communicated  with 
the  bankrupt,  and  '*  had  taken  the  opinion  of  counsel  on  all 
the  facts  of  the  case,"  and,  as  the  deponents  verily  believed, 
was  fully  acquainted'  with  all  the  facts  and  circumstances^ 
relating  to  the  cause ;  and  that  his  being  employed  by  the 
defendant  would  injure  the  plaintiffs  in  the  action.  Mr. 
Jay  stated  in  his  affidavit,  that  the  case  submitted  to 
counsel  had  been  drawn  up  by  a  former  solicitor;  and 
that  he  was  not  further  acquainted  with  the  facts  of  the 
case  than  could  be  gathered  from  the  declaration ;  and  that 
he  knew  no  more  of  them  than  an  indifferent  person. 

BompaSf  Serjt.,  shewed  cause. — It  may  be  admitted, 
on  the  authority  of  Cholmondeley  v.  Clinton  (a),  that  an 
jBTttorney  has  no  right  voluntarily  to  withdraw  from  a  cause 
lind  to  go  over  to  the  other  side,  and  communicate  what 
he  has  learned  in  the  character  of  attorney  for  his  former 
client;  but  if  the  party  voluntarily  takes  the  cause  from  his 
attorney,  it  is  his  own  fault,  and  any  other  person  is  at  li- 
berty to  employ  him.  In  the  case  of  Cholmondeley  v.  Clin- 
ton,  the  arguments  in  support  of  the  application  to  restrain 
the  solicitor  from  acting  for  Lord  Cholmondeley ,  went  upon 
the  ground  that  he  was  not  at  liberty  to  reject  his  client  and 
withdraw  from  his  suit;  and  the  Lord  Chancellor  express- 
ly says  in  his  judgment,  that  he  was  not  in  the  situation  of 
a  solicitor  discharged  by  the  client,  and,  therefore,  that  he 
could  not  be  employed  by  the  other  side ;  and  he  must  con- 
sequently have  meant,  that,  if  he  was  in  the  situation  of  a 

(«)  19  Ve».  261. 
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solicitor  discharged  by  his  client,  he  could  be  employed.  Fuck,  of  PUas, 
And  in  Grissell  v.  Peto  (a),  the  Court  of  Common  Pleas  re-  '   > 

fused  to  restrain  the  defendant's  attornies  from  acting  in  the  Johnson 
cause^  on  the  ground  that  they  had  obtained  a  knowledge  of  Marriott. 
the  plaintiff's  case  in  the  course  of  a  Chancery  suit,  in  which 
they  had  been  acting  in  conjunction  with  the  plaintifiT,  and 
in  which  the  defendant  had  no  attorney,  the  defendant's  at- 
tornies deposing,  that,  in  that  suit,  they  acted  for  the  de- 
fendant. It  is  submitted,  therefore,  that  the  defendant  has 
a  right  to  employ  an  attorney  when  he  has  been  discharg- 
ed by  the  plaintiff.  Suppose  the  case  where  there  are 
only  two  attornies  in  a  country  town,  and,  after  the  plain- 
tiff's employing  one,  he  discharges  him  and  employs  the 
other,  it  might  be  a  matter  of  the  greatest  inconvenience 
if  the  other  side  were  not  at  liberty  to  employ  him.  When 
the  cUent  chooses  to  discharge  his  solicitor  he  gives  up 
his  retainer^  and  has  no  right  to  any  control  over  him. 
Here,  it  is  not  shewn  that  the  attorney  was  discharged  for 
misconduct.     That  is  not  pretended. 

IV,  H,  Watson,  contrh. — It  will  be  necessary  to  call  at- 
tention to  the  facts  of  the  case.  The  action  was  brought  to 
recover  money  levied  by  the  defendant  on  the  bankrupt's 
goods.  CounseFs  opinion  was  taken  on  a  case.  Mr.  Jay 
commenced  the  action,  delivered  the  declaration  and  the 
issue,  and  gave  notice  of  trial.  It  is  said,  that  the  case  was 
prepared  by  a  former  solicitor  to  the  assignees ;  but  it  is 
dated  after  Mr.  Jay  had  been  appointed  attorney,  and  at 
least  the  facts  of  the  case  must  have  come  to  his  knowledge, 
even  if  he  did  not  prepare  it.  In  Cholmondeley  v.  Clinton, 
one  point  alone  was  determined,  namely,  that,  where  an  at- 
torney had  discharged  himself,  he  could  not  be  employed 
by  the  other  side.  That  was  confirmed  by  all  the  equity 
and  common  law  Judges.     It  was  decided  on  the  princi- 

(«)  2  M.  &  Scott,  668;  9  Bing.  1. 
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^f^  oo*^^^  P^  ^^^^  ^"  attorney  is  oot  allowed  to  comiDiAuioate  the 
*-  secrela  of  his  clients.    The  reason  why  an  attorney^  as  a 

JoHNsoif  witness,  is  not  at  liberty  to  state  any  thing  communicate 
Mareiott.  ed  to  him  by  his  client,  is,  because  it  is  the  privilege  of  the 
client  and  not  of  the  attorney*  A  client  should  be  left  free 
and  uncontrolled  in  the  choice  of  his  attorney,  and  ought 
to  have  a  right  to  discharge  him  for  other  causes  than  mis- 
conduct. Althojugh  Lord  Eldon,  in  Beer  v.  Ward  (a),  refus- 
ed to  restrain  the  defendant's  solicitor  from  giving  evidence 
of  confidential  communications  which  came  to  his  know- 
ledge whilst  acting  as  the  clerk  of  the  plaintifiT's  solicitor, 
that  was  because  the  propriety  of  his  being  examined  was 
for  the  consideration  of  the  Court  before  which  he  might 
appear  as  a  witness;  and  in  Bricheno  v.  7%orp(6),  where  the 
application  was  to  restrain  a  solicitor  from  acting  for  par- 
lies agi^inst  whom,  during  his  clerkship,  his  former  master 
was  employed,  upon  general  allegations  of  his  having  in  his 
former  service  obtained  information  likely  to  be  prejudicial 
to  the  clients  of  his  master,  Lor-d  Eldou  clearly  admits, 
that  the  rule  in  Cholmondeley  v.  Clinton  is  not  confined 
to  the  case  of  a  solicitor  ceasing  to  be  employed  by  his 
own  QCt  alone,but  that  it  might  be  extended  to  the  case 
of  the  4)erk,  if  it  were  shewn  that  mischief  would  occur 
frojn  allowing  him  tp  b^  employed.  [Bayley,  B. — You 
do  not  ishew  in  your  affidavits  that  there  was  any  privi- 
leged cpmmunication,  thp  knowledge  of  which  would  be 
prejudicial.]  The  attorney  must  have  acquired  a  know- 
ledge of  all  the  facts  and  circumstances  of  the  cause  from 
the  caae  which  he  laid  before  counsel. 

Bayley,  6. — I  think  that  this  rule  ought  not  to  be 
made  absolute.  In  Cholmondeley  v.  Clinton,  Mr.  Man- 
friofi  was  restrained  from  conducting  the  case  of  Lord 
Cfi(>lmanKieley,  he^^ause,  by  the  private  agreement  between 

(a)  1  Jacob,  77-  <^)  W-  300. 


MICHABLMA8  TBRM,  4  WILL.  IV.  187 

hiflu  and  Mr.  Seymour ^  his  partner^  to  which  the  client  was  ^cA.  of  PUmMt 
no  party,  he  was  not  to  act  as  attorney  for  Lord  Clinton.  ^  '  ^ 

This  placed  him  in  the  situation  of  an  attorney  discharged  ioHMMw 
by  his  own  act;  and  it  seems  to  me,  that  the  judgment  of  MAtaion. 
Lord  Eldon  assumes  that  he  might  have  been  employed 
had  he  been  dismissed  by  his  client.  That  case^  however, 
18  not  alone  the  foundation  of  my  opinion;  but,  in  this  par- 
ticular instance,  it  is  founded  on  a  defect  in  the  affidavits. 
There  are  one  or  two  cases  in  which  applications  of  this 
nature  have  been  considered  ;  one  is,  the  case  of  Grissell 
V.  Peto,  in  which  it  is  said,  that  an  attorney  ought  to  be 
restrained  from  acting,  where  he  has  obtained  information 
which  should  not  be  disclosed;  but  that  a  strong  case 
should  be  made  out,  to  authorize  the  Court  to  interfere. 
In  Bricheno  v.  Thorp^  Lord  Eldon  did  not  think  it  suffi- 
cient to  warrant  his  interference,  that  a  solicitor  for  par- 
ties, against  whom,  whilst  a  clerk,  his  former  master  had 
acted,  had  gained  some  information  in  his  situation  of  clerk 
iliat  might  be  prejudicial;  but  he  desired  to  have  it  pointed 
out  in  what  particular  his  information  so  obtained  would 
be  prejudicial.  Now,  the  principal  foundation  of  my  opin- 
ion in  this  case  is,  that  the  client  makes  no  affidavit.  The 
attorney  here  was  originally  concerned  for  the  assignees, 
who  can  best  tell  whether  they  made  any  confidential  com- 
munications, and  whether  it  would  be  prejudicial  to  them 
if  those  communications  were  disclosed.  They  neither  of 
them  make  any  affidavit;  and  it  is  not  sworn,  that  they 
•ever  made  any  communications  essential  to  be  kept  con- 
cealed. But  it  is  said,  that  the  case  submitted  to  coun- 
sel must  have  contained  some  such  information;  if  so,  the 
affidavits  should  have  stated  that  the  case  did  contain 
facts,  which  it  was  necessary  to  conceal,  and  the  commu- 
nication of  which  would  be  injurious  to  the  plaintiffs.  If 
the  assignees  had  stated  that  they  had  made  communica- 
tions of  essential  importance,  the  disclosure  of  which  to  the 
other  party  might  be  prejudicial  to  the  suit,  I  should  have 
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Exeh.  of  Pleas,  paused  before  I  said  that  this  rule  ought  to  be  discharged, 

^  '  >     and  Mr.  Jay  be  permitted  to  act;  but,  when  the  present 

Johnson       attorney  and  his  clerk  alone  make  affidavits^  I  am  of  opin- 

Marriott.     ion  that  the  materials  are  not  sufficiently  strong  to  induce 

the  Court  to  restrain  Mr.  Jay  from  acting. 

B0LLAND9  B. — I  take  the  same  view  of  this  application 
as  my  Brother  Bayley.     We  are  called  upon  to  determine 
the  right  of  three  parties.     The  defendant  wishes  to  em- 
ploy Mr.  Jay  as  his  attorney;   the  practice  and  interests 
of  Mr.  Jay  in  that  capacity  are  concerned ;  and  the  plain- 
tiffs wish  to  prevent  the  defendant  from  availing  himself 
of  the  services  of  this  particular  attorney  in  the  present 
case.     Before  we  can  interfere  and  exercise  the  power  we 
possess  in  restraining  the  rights  of  the  defendant  and  Mr. 
Jay,  we  ought  to  be  satisfied  that  there  are  sufficient  facts 
to  call  fpr  our  interposition.     It  is  said  that  the  defendant 
has  no  right  to  employ  Mr.  Jay,  and  the  only  reason  that 
can  be  collected  from  the  affidavits  in  support  of  that  as- 
sertion is,  that  he  has  been  before  employed  and  discharged 
by  the  opposite  party.     Now^  the  opinion  of  Lord  Eldon 
in  Cholmondeley  v.  Clinton,  afler  consulting  all  the  Judges, 
the  Master  of  the  Rolls,  and  the  Vice-chancellor,  seems 
to  have  been»  that  a  solicitor  discharged  by  his  client,  not 
on  the  ground  of  misconduct,  is  in  a  different  situation  from 
a  solicitor  who  has  lefl  the  cause  voluntarily,  and  that  the 
former  may  be  employed  by  the  opposite  party.    Lord  El- 
don appears  clearly  to  have  considered,  that,  if  an  attor- 
ney or  solicitor  be  discharged  by  his  client,  he  is  at  liberty 
to  employ  his  talents  and  exertions  for  the  opponent.     If 
the  attorney  afterwards  communicates  the  secrets  of  his 
former  client,  or  if,  in  the  service  of  his  new  client,  he 
misconducts  himself,  by  making  an  improper  use,  to  the 
prejudice  of  his  former  client,  of  knowledge  which  he 
has  acquired  confidentially  in  the  course  of  his  former  em- 
ployment, the  Court  may  be  applied  to,  to  interfere  by  the 
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exercise  of  their  discretion.  It  does  not  appear  to  me  that  ^^ck.  of  Pleas, 

lSd3, 
the  facts  of  this  case  warrant  our  interfering  in  the  man- 
ner prayed  for  by  this  rule. 


GuRNEY,  B. — I  concur  in  opinion  with  the  rest  of  the 
Court.  I  do  not  mean  to  say,  that,  if  an  attorney  conducts 
himself  in  such  a  way  as  to  procure  his  discharge,  the 
Court  would  not  restrain  him  from  acting  for  the  other  side, 
for,  in  that  case,  his  discharge  would  be  caused  by  his  own 
act;  but  I  think,  that,  at  all  events,  it  was  incumbent  on 
the  plaintiffs  to  shew  in  their  affidavits  that  some  confiden- 
tial communication  had  been  made,  the  disclosure  of  which 
might  be  prejudical  to  them;  and  that  not  having  been 
done  in  the  present  case,  I  think  that  this  rule  must  be 

discharged. 

Rule  discharged. 


Johnson 

V. 

Marriott. 


Rex  V,  Calvert,  in  a  Cause  of  Smith  v.  Calvert. 

/x  RULE  having  been  obtained  to  shew  cause  why  an 
attachment  for  non-payment  of  costs  should  not  be  set 
aside,  on  the  ground  that,  in  the  copy  of  the  rule  served, 
the  defendant's  name  was  spelt  Calver,  instead  of  Ca/rer/^ 
and  the  Master's  name  Day  instead  of  Dax, 


Miller  shewed   cause.     In 


V.  Rennoll  (a),  the 


Court  refused  to  discharge  the  defendant,  by  reason  of  a 
variance  between  the  affidavit  of  debt  and  the  writ,  the 
final  8  being  omitted  in  the  former.  [Bayley,  B. — The 
Court  there  said  they  would  not  discharge  the  defendant. 
They  did  not  say  there  was  no  variance.]  It  has  also  been 
so  decided  where  the  defendant's  name  was  spelt  wron^j  in 
the  affidavit  to  hold  to  bail,  by  writing  the  final  syllable 
••  rum"  instead  of  "  run"(*)-     But  the  case  of  Shaw  v. 


Where,  in  the 
copy  of  a  rule 
for  an  atuch- 
ment  for  non- 
payment of 
costs,  pursuant 
to  the  Master's 
aUoeatur,  the 
defendant's 
name  was  spelt 
CaUfer  instead 
of  Calvert,  and 
the  Master's 
name  Day  in* 
stesd  of  Dax, 
the  Court  set 
aside  the  at- 
tachment, and 
discharged  the 
defendant  out  of 
custody,  al- 
though in  the 
original  rule 
the  names  were 
spelt  correctly. 


(a)  1  Chit.  Rep.  669. 


(&)  Anon.  1  Ch.  660,  n. 
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BoKh,  of  puat,  Tfftherleigh{b)  is  decisive.  There  thedefendant,  on  being 

served  with  a  subp.  ad  resp.  in  the  name  of  John  J'Uher 
Leigh,  gave  notice  to  the  plaintiff,  that,  if  he  proceeded 
with  the  action,  he  would  move  to  set  aside  the  proceedings, 
on  the  ground  of  the  misnomer;  at  the  same  time  tendering 
him  the  full  amount  of  his  demand;  yet,  on  an  attachment 
for  want  of  an  appearance,  the  Court  refused  to  set  aside 
the  proceedings  for  irregularity.  Besides,  in  this  case  the 
original  rule,  which  was  correct,  was  shewn  to  the  defen- 
dant at  the  time  of  the  service ;  and  the  defendant's  own 
affidavit  proves  that  he  knew  he  was  disobeying  the  alio- 
caiur  of  the  officer  of  the  Court,  for  he  swears  that  the 
name  Day  should  have  been  spelt  Dax:  he  does  not  pre- 
tend to  be  ignorant,  therefore,  of  the  authority  upon  which 
he  was  called  upon  to  pay  the  money. 

Lord  Lyndhurst,  C.  B, — The  plaintiff  was  bound  to 
serve  the  defendant  with  a  correct  copy.  This  copy  is 
imperfect  in  two  respects.  It  is  exactly  the  same  as  if  the 
allocatur  had  not  been  signed  at  all,  as  it  purports  to  be 
signed  by  a  person  of  the  name  of  Day^  who  is  no  officer 
of  this  Court,  and  has  nothing  to  do  with  the  allowance  of 
costs.  It  would  be  a  bounty  on  negligence  to  treat  this  as 
good  service. 

Bay  LEY,  B. — In  the  case  of  Shaw  v.  Tytherleigh  the 
only  fault  was  in  the  separation  of  the  surname. into  two: 
and  in  that  and  the  other  cases,  there  were  other  modes  of 
taking  the  objection^  as  by  pleading  in  abatement.  In  this 
case  there  is  no  other  mode  than  the  present.  Neither  do 
those  cases  apply,  as  the  attachment  here  is  for  disobeying 
the  Master's  allocatur;  and  on  looking  at  the  copy  served 
on  the  defendant,  we  find  that  it  does  not  purport  to  be 
the  Master's  allocatur. 

(«)  6  Price,  2. 
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GuRNEY,  B. — It  is  the  duty  of  the  attorney  to  examine  ^'*^^'^^**^* 
the  copy  he  is  about  to  serve,  and  to  see  that  it  is  correct; 
and,  if  he  is  negligent,  the  Court  ought  not  to  be  called 
tipon  to  supply  his  omissions. 

Rule  absolute  for  setting  aside  the  altachtnent. 


WiLKiNS  V.  Wright,  Esq. 

XRESPASS  for  false  imprisonment  against  the  defen-  At  the  time  of 
dant,  a  justice  of  the  peace  for  the  county  o{  Norfolk.  J).*  of  bastardy 

At  the  trial,  before  Vaughan,  B.,  at  the  ladt  Spring  As-  ^^J**  "SSJJewd^ 
sizes,  ^t  Norwich,  it  appeared  in  evidence  that  an  order  of  an  order  in  a 
filiation  was  made  by  two  magistrates  on  the  plaintiff;    that  to  the  parish 
the  plaintiff,  when  the  order  was  made,  received  an  order;  ji^eTeTto  the  " 
in  which,  through  the  mistake  of  the  justice's  clerk,  the  ""^P^JJ^/'**' 
name  of  the  mother  of  the  child  was  inserted  instead  of  his  which  the  mo- 
own;  but  at  the  same  time  a  correct  order  was  delivered  edtopayi*.6rf. 
to  the  parish  officers.     One  of  the  magistrates  also  toW  ^^^f^^  folhc"^ 
the  plaintiff  that  he  must  pay  I*.  6ci.  per  week ;  and  on  hid  but,  at  the  same 

^       ,  .  r  r        '  time,  the  magis- 

refusal  some  time  after  to  pay  arrears  of  mamtenance,  on  trate  told  the 
the  ground  of  the   insertion  of  the  wrong  name  in  th6  Jharhemust' 
order,  the  parish  officers  served  him  with  a  corrected  pay^»-6^.  per 

^  ^         week;  and  the 

copy.     The  following  warrant  of  commitment,  upon  which  parish  officers 

afterwards 
served  him  with 
a  copy  of  the  order  in  their  possession: — Held,  that,  as  the  parish  officers  were  the  proper  parties 
to  have  the  custody  of  the  order  of  bastardy,  the  one  delivered  to  them  must  be  deemed  the 
original,  and  the  defective  order  to  the  father  only  a  "  notice  thereof,"  under  18  Eliz.  c.  3,  s.  2, 
the  defect  in  which  might  be  cured  by  the  statement  of  the  magistrate  at  the  time  of  making  the 
order,  or  by  a  subsequent  service  of  a  correct  copy  of  the  valid  order;  and  tb&t  the  father  was  not 
justiBed  in  refusing  to  pay  the  arrears  of  maintenance. 

A  warrant  of  commitment  for  neglecting  and  refusing  to  pay  a  sum  awarded  hy  an  order  of 
maintenance,  under  49  Geo.  3,  c.  68,  s.  3,  must  shew  dearly  all  that  is  required  by  the  statute  to 
give  the  magistrate  authority  to  commit;  and  therefore  such  commitment  is  bad  where  it  omits  to 
state  that  there  was  a  complaint  on  oath  by  one  of  the  overseers  of  the  parish  liable  to  maintain 
the  child,  an  adjudication  by  the  magistrate,  that  at  the  time  of  the  commitment  a  sum  was  due 
and  unpaid ;  that  the  party  charged  was  called  upon  for  his  defence,  and  that  he  did  not  shew  any 
reasonable  or  sufficient  cause  for  not  paying. 
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Sgeh,  of  PUas,  the  defendant  was  taken  to  prison,  in  respect  of  which 
V      ^      /     taking  this  action  was  brought,  was  afterwards  made  by 
WiLKiNs       ihe  defendant : — 

Wright.  "  Norfolk,  to  wit. — To  Stephen  King,  especially  appointed 

a  constable  for  this  turn  and  purpose,  and  to  the  constable 
of  New  Buckenham,  in  the  said  county  of  Norfolk,  and 
to  the  keeper  of  the  House  of  Correction  at  the  Castle  of 
Norwich,  in  the  said  county.  Whereas  William  Wilkins, 
of  Great  Ellingham,  in  the  county  o( Norfolk,  shoemaker, 
was  this  day  brought  before  me,  John  Wright,  Esq.,  one 
of  his  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  dated  the  5th  day  of  November,  18^,  for  the 
maintenance  of  a  male  bastard  child,  born  in  the  said 
parish  of  New  Buckenham,  of  the  body  of  Sarah  Aldis,  he 
the  said  William  Wilkinsheing  adjudged  the  reputed  father 
of  the  said  bastard  child.  And  whereas  it  hath  appeared 
unto  me  that  the  said  William  Wilkins  hath  had  notice 
of  the  said  order;  and  Henry  Ely,  one  of  the  overseers  of 
the  poor  of  the  parish  oiNew  Buckenham,  hath  made  oath 
before  me  that  the  said  William  Wilkins  hath  not  ob- 
served and  performed  the  said  order ;  but  that  there  is 
now  due  and  owing,  on  account  of  the  said  order,  to  the 
16th  day  ot  May  instant,  the  sum  of  fifteen  shillings,  the 
same  having  been  demanded  of  him  the  8a\d  William  Wil- 
kins, and  that  he  hath  refused  to  pay  the  same;  these  are, 
therefore,  to  require  you  the  said  constable  to  take  the 
said  W.  Wilkins,  and  to  convey  him  to  the  said  House  of 
Correction;  and  you  the  said  keeper  are  hereby  required 
to  receive  him  the  said  W.  Wilkins  into  your  custody  in  the 
said  House  of  Correction,  and  him  there  safely  keep  to  hard 
labour  for  the  space  of  three  months,  unless  the  said  sum 
of  fifteen  shillings  due  on  account  of  the  said  order  of 
bastardy  shall  be  sooner  paid  and  discharged,  or  he  shall 
otherwise  be  discharged  in  due  course  of  law.  Given 
under  my  hand  and  seal,  the  18th  day  oiMay,  in  the  year  of 
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our  Lord  1 832/*    The  counsel  for  the  defendant  submit-  ^<'*-^/^^'' 
ted  that  the  plaintiff  ought  to  be  nonsuited^  the  order  de-     s^,..^^,^....^ 
livered  to  the  parish  officers  being  correct,  and  that  that       Wilkini 
must  be  considered  as  the  original  order ;  that  the  plain-       Wkioht. 
tiff  was  merely  entitled  to  notice  of  the  order,  and  that  a 
good  notice  of  the  order  had  been  given — first,  by  the 
magistrate  at  the  time  of  making  the  order,  and,  secondly, 
by  the  amended  copy  which  was  afterwards  served.     On 
the  other  hand,  it  was  contended  that  the  plaintiff  was  en- 
titled to  treat  the  order  delivered  to  him  as  the  original, 
and  that  being  defective  the  commitment  was  unautho- 
rized.    The  learned  Baron  nonsuited  the  plaintiff,  but 
desired  the  jury  to  assess  the  amount  of  the  plaintiff's  da- 
mage, in  order  to   avoid  the  expense  of  another  trial, 
should  the  Court  be  of  a  different  opinion:  the  jury  ac- 
cordingly assessed  the  damages  at  5/.    In  the  course  of  his 
address  to  the  jury  in  reply,  the  counsel  for  the  plaintiff 
adverted  to  a  defect  in  the  warrant  of  commitment.  Kelly 
having  in  Easier  Term  obtained  a  rule  to  enter  a  verdict 
for  5/./  in  the  following  term — 

B.  Andrews  shewed  cause. — The  order  delivered  to  the 
plaintiff  cannot  be  considered  as  the  original  order  upon 
which  the  warrant  of  commitment  was  founded,  but  only 
as  a  notice  thereof  to  the  plaintiff  pursuant  to  statute  18 
Eliz,  c.  3,  s.  2.  That  statute  only  requires  that  the  re- 
puted father  shall  have  notice  of  the  order,  but  does 
not  say  either  that  the  original  order  or  even  a  copy  shall 
be  given  to  him.  The  parish  officers,  whose  duty  it  is  to 
enforce  obedience  to  the  order,  are  the  parties  to  whom 
the  order  is  to  be  delivered ;  and,  consequently,  the  order 
which  was  delivered  to  them  must  be  taken  to  be  the  ori- 
ginal, and  that  order  was  correct.  It  becomes  a  ques- 
tion, therefore,  whether  there  was  a  sufficient  notice. 
The  defective  notice  in  the  first  instance,  by  delivering 
the  order  to  the  plaintiff,  wherein  the  mother  was  or- 
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Ejceh.  of  Pleas,  dered  to  pay  instead  of  the  father,  was  rectified  by  the 

-^     oral  statement  of  the  magistrate  to  the  plaintiff  at  the 

W1LKIN8       time,  that  he  was  to  pay  1*.  6d.  per  week;  at  all  events,  it 

Wright.       ^as  rectified  by  the  subsequent  service  of  an  accurate 

copy  by  the  overseers.     The   plaintiff  was  not  put  in  a 

worse  situation,  as  he  might  have  appealed  to  the  sessions. 

Rex  V.  Southampton  (o),    Rex  v.  Thackwell  (Jb).      The 

order,  being  in  the  usual  form,  could  not  in  reality  have 

misled  the  plaintiff,  as  it  must  have  been  obvious  to  him 

that  the  insertion  of  the  mother's  name  was  a  mere  mistake 

of  the  magistrate's  clerk.     It  has  been  held,  even  in  the 

case  of  a  conviction,  that  such  a  mistake  may  be  corrected, 

and  therefore  this  mistake  cannot  be  conclusive  as  to  the 

order.     The  King  y.  Barker  (c),  Massey  v.  Johnson  (d), 

and   The  King  v.  Allen  (e). 

Kelly,  contrh. — The  order  delivered  to  the  plaintiff  was 
not  merely  a  notice  of  the  order,  but  the  original  order  it- 
self, or  a  duplicate  original,  as  it  does  not  appear  which 
was  drawn  up  first.  They  were  both  made  at  the  hearing 
of  the  information,  and  formed  either  one  or  two  orders. 
If  one  only,  they  are  both  void.  They  resemble  the  case 
of  a  lease  and  counterpart,  where  they  vary  in  some  sub- 
stantial matter,  as  the  amount  of  rent ;  in  which  case  they 
are  both  void.  Or,  they  are  analogous  to  the  case  of 
Grant  v.  Fletcher  (/),  where  a  broker  delivered  bought 
and  sold  notes  to  the  contracting  parties  materially  differ- 
ing from  each  other;  and  it  was  held  that  the  variance  vi- 
tiated the  contract.  The  magistrate  had  no  power  to  make 
two  orders,  and  therefore  one  of  them  must  be  void ;  and 
the  onus  was  on  the  defendant  to  shew  that  the  order  de- 
livered to  the  parish  officers  was  the  original.     He  then 

.  (a)  6  M.  &  Sel.  394.  (c)  16  East,  333. 

(6)  4B.&C.62.56D.&R.  61.  (/)6B.&C.  436;  8  D.  &  R. 

(c)  1  East,  186.  59. 
(r/)  12  East,  67. 
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proceeded  to  take  objections  to  the  validity  of  the  warrant  Exch.  rf  Plea*, 

of  commitment.     But  the  counsel  for  the  defendant,  not  ^   ^^^'   ^ 

having  been  aware  that  any  objection  of  this  kind  was  to  Wilkins 

be  raised,  was  not  prepared  to  argue  it ;  and  the  Court  wright 
therefore  postponed  the  argument  on  that  point  to  this 
term.     On  the  question  which  had  been  argued — 

Bayley,  B.,  said — On  this  point  I  feel  no  difficulty. 
When  I  look  at  the  provisions  of  the  statute  of  Eliz.,  I  find 
tfaeir  declared  object  to  be  the  relief  of  the  parish  bur- 
tfaened  with  the  charge  of  the  illegitimate  child  ;  and,  con« 
sequently,  the  officers  of  the  parish  to  be  relieved  are  the 
natural  depositories  of  the  order.  They  are  the  parties  to 
see  to  the  performance  of  it ;  and  if  it  be  delivered  to  the 
father,  and  he  takes  it  away,  how  can  they  enforce  it?  It 
appears  to  me,  therefore,  that  the  order  delivered  to  the 
parish  officers  must  be  considered  as  the  original  order, 
and  the  order  given  to  the  reputed  father  merely  as  a  no- 
tice; and  that,  when  there  is  any  variance,  the  former,  is  to 
be  looked  to;  This  is  not  like  the  case  of  the  two  brokei's' 
notes,  because  there  it  was  necessary  to  refer  to  both  the 
notes  for  the  purpose  of  ascertaining  the  real  agreement, 
and  no  more  credence  could  be  given  to  one  than  the  other. 

And  now,  in  this  term,  Biggs  Andrews  argued  in  sup- 
port of  the  validity  of  the  warrant  of  commitment. — The 
first  objection  is,  that  the  warrant  of  commitment  is  bad, 
because  it  does  not  state  that  the  order  of  filiation  was 
proved  upon  oath.  The  objection  proceeds  upon  a  clear 
misconstruction  of  the  words  of  the  statute.  AH  that  the 
statute  requires  to  be  proved  in  that  respect  is  that  which 
is  to  be  done  previously  to  the  warrant  of  apprehension. 
The  proof  of  the  order  of  filiation  is  only  necessai^  be- 
fore the  magistrate  who  grants  the  warrant  of  apprehen- 
sion, who  may  be  a  diffisrent  magistrate  from  the  one  who 
makes  the  warrant  of  commitment;  and  the  law  will  presume 
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^*^\^3*^^''  that  the  foimer  magistrate  has  performed  his  duty  pro- 
^  V  '^  P6^1y>  hy  requiring  proof  on  oath  of  the  order  of  filiation 
WiLKiNs  before  granting  the  warrant  of  apprehension.  [Barley, 
WftiouT.  B. — Perhaps  it  was  not  necessary  that  the  order  of  fili- 
ation should  be  proved  before  the  magistrate  who  makes 
the  warrant  of  commitment.]  The  only  evidence  essen- 
tial on  the  party  apprehended  being  brought  before  the 
committing  magistrate  is,  that  the  money  is  unpaid , 
and  has  been  demanded  and  refused.  This  is  clearly 
shewn  on  the  face  of  this  warrant.  It  is,  *'  And  whereas 
it  hath  appeared  unto  me  that  the  said  William  Wilkins 
hath  had  notice  of  the  said  order;  and  Henry  Ely^  one 
of  the  overseers,  hath  made  oath  before  me  that  the  said 
William  Wilkins  hath  not  observed  and  performed  the 
said  order ;  but  that  there  is  now  due  and  owing  on  ac- 
count of  the  said  order,  to  the  16th  of  May  instant,  the 
sum  of  15^.,  the  same  having  been  demanded  of  him  the 
said  William  Wilkins^  and  that  he  hath  refused  to  pay  the 
same.*'  Therefore,  the  oath  must  have  been,  that  the  plain- 
tiff^ had  not  observed  the  order  of  bastardy ;  so  that  the 
overseer  swears  to  the  order  of  bastardy,  if  that  were  ne- 
cessary. It  is  not  absolutely  necessary  to  set  forth  that  the 
party  was  charged  on  oath.  It  is  sufficient  if  the  offence 
for  which  the  party  is  committed  appears  with  convenient 
certainty.  In  Rex  v.  Wyndham  (a),  confirmed  by  Pratt, 
C.  J«,  in  Rex  v.  Wilkes  (6),  it  was  held  that  commitments 
may  be  without  oath ;  and  it  is  there  said  by  Parker,  C.  J., 
that  the  not  mentioning  it  to  be  upon  oath  is  not  conclusive 
that  it  was  not  upon  oath.  In  2  Hawkinses  Pleas  of  tlie 
Craum,  120,  s.  17,  it  is  said,  '^  It  is  safe  to  set  forth  that 
the  party  is  charged  on  oath,  but  this  is  not  necessary,** 
But  enough  should  be  shewn  as  an  authority  to  imprison. 
Wickes  V.  CltUterbuck  (c).  Here  the  warrant  sets  forth  the 
offence  and  jurisdiction;  it  sets  forth  the  original  order,  and 
alleges  that  the  party  was  brought  before  the  magistrate, 

(fl)  1  Stra.  3.  (6)  2  WiU.  168. 

(c)  10  Moore,  63;  2  Binir.  483. 
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and  substantially  that  he  has  not  paid  the  monevy  because  Ezch.  of  Pkmt, 
it  states  that  the  money  is  now  due,  and  directs  that  the  .  ^'  ^ 
party  shall  be  kept  in  prison  till  it  is  paid ;  and  it  states  wilkins 
also  a  demand  and  refiisali  and  therefore  it  shews  suflScient  wrioht. 
to  justify  the  magistrate  in  committing  the  plaintiff.  Se^ 
condly^  where  commitments  are  founded  on  previous  pro* 
ceedings^  there  is  no  instance  in  which  such  previous 
proceedings  are  required  to  be  stated  upon  oath.  In 
all  cases  of  commitments  there  is  no  one  form  in  which 
the  conviction  is  stated  on  oath.  In  Rex  v.  Harpur  (a) 
the  conviction  merely  is  recited.  There  are  cases  di- 
rectly in  point  with  respect  to  orders.  In  Rex  v. 
Helps  (b)y  the  warrant  of  commitment  recited  the  appeal 
and  order  of  sessions ;  but  there  was  no  oath.  So,  in  Ex 
parte  Addisy  before  cited.  And,  in  Rex  v.  Wilkes  (c),  it 
was  held,  that  it  is  not  necessary  to  shew  that  the  facts 
stated  were  proved  upon  oath.  If  stated  as  facts  they 
must  be  taken  to  have  come  to  the  magistrate's  knowledge 
in  the  formal  and  regular  way.  The  order  is  proved  by 
the  production  of  it.  It  was  not  necessary  to  state  that 
the  plaintiff  bad  not  shewn  sufficient  cause.  The  magis- 
trate is  the  sole  judge  of  the  sufficiency  of  the  cause.  It 
is  not  a  fact  which  is  to  be  proved,  but  something  which 
is  to  satisfy  the  mind  of  the  magistrate.  Whether  he  was 
satisfied  or  not  was  solely  for  him ;  the  Court  could  not 
inquire  into  it.  Then  it  appears  by  the  fact  of  commit- 
ment that  the  magistrate  was  not  satisfied  that  sufficient 
cause  was  shewn. 

Kelly y  contr&. — This  warrant  shews  no  offence  and  no 
jurisdiction.  The  statute  is  to  be  looked  to  for  the  pur- 
pose of  seeing  what  is  to  be  done  before  a  magistrate  can 
imprison  on  such  a  charge.  The  49  Geo.  3,  c.  68,  s.  3, 
after  enacting,  that  if  the  reputed  father  shall  refuse  to  pay 


{(i)  1  D.  &  R.  222.  (6)  3  M.  &  Sel.  SdL 

(c)  2  Wil».  168. 
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Exch.  of  Pieasy  the  sum  he  has  been  ordered  to  pay,  a  justice  of  the  peace 
^  '  V     shall  issue  his  warrant  of  apprehension  to  bring  him  before 

W1LKIN8  him,  &c.,  proceeds,  ''And  if  such  reputed  father  shall  not 
Wrio.ht.  P^y  ^^^^  ^^™  ^^  sums  of  money  as  shall  appear  to  the  said 
justice  before  whom  he  is  brought  to  be  due  and  unpaid,  or 
shall  not  shew  to  such  justice  some  reasonable  and  sufficient 
cause  for  not  so  doing,"  in  that  case  the  justice  is  empower- 
ed to  commit  him.  It  was,  therefore,  essential,  that  the  ma* 
gistrate  should  be  satisfied,  first,  that  the  money  was  due 
and  unpaid  at  the  time ;  secondly,  that  the  reputed  father 
refused  to  pay  it,  and  that  no  sufficient  cause  was  shewn 
for  not  paying.  This  warrant  does  not  state  any  one 
of  those  matters.  All  these  requisites  are  set  forth  in 
the  form  in  Mr.  Chitty*s  edition  of  Burn's  Justice  (a), 
and  upon  principle  must  be  inserted.  It  might  be  other- 
wise if  this  were  a  commitment  for  trial  only;  but  it  is  a 
commitmentin  execution,  and  it  therefore  requires  the  same 
degree  of  strictness  and  formality  as  a  conviction.  In  TAe 
King  V.  Cooper  (6),  it  was  held  that  a  commitment  under 
6  Geo.  3,  c.  25,  s.  3,  must  state  that  the  party  had  been 
convicted,  and  that  setting  forth  that  he  was  charged  on 
oath  was  insufficient;  and  a  similar  objection  was  held 
good  on  a  commitment  under  the  Vagrant  Act,  17  Geo.  2, 
c.  5.  JRex  V.  Rhodes  (c).  So,  in  Ex  parte  Aldridge  (cf), 
the  statement  of  a  conviction,  without  saying  ''  on  oath," 
was  held  insufficient.  In  The  King  v.  Corden  (^),  the 
Court  said,  *'  that  a  tight  hand  ought  to  be  kept  over 
these  summary  convictions;  and  it  ought  to  appear  to  the 
Court  that  the  justice  has  jurisdiction  over  the  case; 
they  ought  to  be  kept  to  a  proper  degree  of  strictness, 
and  not  to  be  made  arbitrarily  and  without  authority." 
The  first  resolution  in  Dr.  Groenvelfs  case  {/)  is,  that 
''  the  cause  of  commitment  ought  to  be  certain,  to  the 

(a)  Vol.  1,  p.  393,  Mr.  Chitfys  (d)  4  T.  R.  220;  4  D.  &  R.  83. 

Edition.  (e)  4  Burr.  2218. 

(6)  6  T.  R.  509.  (./')  1  Ld.  Ravui.  213. 
(t )  4  T.  R.  220. 
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end  that  the  party  may  know  for  what  he  suffers,  and    E.rch.  of  PUa$, 
how  he  may  regain  his  liberty/'     In  Wickesy.  Clutterbucky  '  ^ 

a  warrant  of  commitment  under  statute  5  Geo,  3,  c.  14,       Wilkims 
was   held  bad,  for   omitting  to  state  that  the   pond  or       wrioht. 
pool  in  which  the  plaintiff*  was  alleged  to  have  fished  was 
in  some  inclosed  ground  and  private  property,  that  being 
essential  to  give  the  justice  an  authority  to   imprison. 
Here,  it  is  equally  necessary  to  give  the  magistrate  juris- 
diction to  commit,  that  it  should  appear  that  the  party 
committed  had  not  shewn  reasonable  and  sufficient  cause 
why  he  should  hot  pay  the  sum  due  for  maintenance.     It 
was   also   determined  in    Wickes  v.  Clutterbucky  that  a 
previous  regular  conviction,  which  was  referred  to  in  the 
warrant,  did  not  protect  the  magistrate,  if  the  warrant  of 
commitment   did  not   shew  an  offence   over   which   the 
magistrate  had  jurisdiction;  much  less,  therefore,  in  the 
present  case  will  the  regularity  of  the  proceedings  before 
the  first  justice  who  granted  the  warrant  for  apprehen- 
sion be  assumed  to  supply  the  defects  in  this  warrant,  or 
afford  a  justification  for  the  defendant. 

Cur,  adv.  vult 

Bayley,  B. — In  this  case  the  question  turned  on  the 
validity  of  a  warrant  of  commitment,  whereby  the  plaintiff 
was  committed  to  prison  for  three  months^  unless  he  paid 
the  sum  of  15^.  due  on  account  of  an  order  of  maintenance. 
This  was  not  merely  a  warrant  of  commitment  but  a  con- 
viction, therefore  the  act  requires  that  it  should  appear 
on  the  face  of  it  that  the  magistrate  had  jurisdiction,  that 
he  did  convict,  and  that  he  had  good  grounds  for  convict- 
ing. The  proceeding  was  founded  on  the  statute  49  Geo. 
3,  c.  68,  s.  3,  which  enacts,  that  if  the  reputed  father  of  a 
bastard  child,  on  whom  any  order  of  filiation  or  mainte- 
nance shall  have  been  made  by  the  Court  of  Quarter  Ses- 
sions, or  by  two  justices  of  the  peace  and  confirmed  by 
the  Court  of  Quarter  Sessions,  or  against  which  no  appeal 
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Ejreh,  of  Plea*,  shall  liave  been  made,  shall  neglect  or  refuse  to  pay  the 
.  ^^'  ^  sum  he  has  been  ordered  to  pay  by  such  order^  a  justice  of 
WiLKiNs  peace,  on  complaint  made  to  him  by  one  of  the  overseers  of 
Wriobt.  ^^  parish  liable  to  the  maintenance  of  the  child,  and  upon 
proof  on  oath  of  the  order,  and  of  such  sum  or  sums  being 
unpaid,  and  of  a  demand  and  refusal  of  payment,  shall 
issue  his  warrant  to  apprehend  such  reputed  father,  and 
"  to  bring  him  before  such  justice,  or  any  other  justice  of 
the  same  county,  &c.,  to  answer  such  complaint;  and  if 
such  reputed  father  shall  not  pay  such  sum  or  sums  of 
money  as  shall  appear  to  the  said  justice  before  whom  he 
is  brought  lo  be  due  and  unpaid,  or  shall  not  shew  to 
such  justice  some  reasonable  and  sufficient  cause  for  not 
so  doing,"  the  justice  is  empowered  to  commit  him.  This 
statute,  therefore,  requires  that  there  should  be  a  com- 
plaint made  to  the  first  justice  by  the  overseer  of  the  parish 
chargeable,  proof  on  oath  of  the  order,  of  the  sum  due,  and 
of  a  demand  and  refusal,  before  he  is  competent  to  act,  and 
to  issue  his  warrant  to  call  upon  the  party  to  appear  *'  to 
answer  such  complaint."  From  the  words  of  the  statute, 
it  appears  that  the  party  is  to  have  notice  of  the  complaint, 
and  what  is  to  be  proved  against  him,  in  order  that  he 
may  prepare  for  his  defence.  Now,  in  tliis  warrant  it  does 
not  appear  that  there  was  any  complaint,  by  whom  it  was 
preferred,  or  what  it  was,  or  to  whom  it  was  made;  neither 
does  it  appear  by  whom  the  order  of  maintenance  was 
made,  or  that  it  was  unappealed  from.  From  first  to  last 
it  does  not  set  out  what  the  charge  was,  nor  does  it  shew 
that  the  party  was  called  upon  to  make  his  defence,  or 
that  the  magistrate  adjudicated  on  the  fact  of  non-payment 
of  the  money  due,  or  that  he  had  not  shewn  reasonable 
cause  why  he  should  not  pay.  I  think  it  was  the  bounden 
duty  of  the  magistrate  to  set  forth  in  his  commitment 
the  complaint  that  the  party  had  an  opportunity  of  an- 
sweringy  and  that  he  did  not  shew  reasonable  grounds 
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wby  be  should  not  pay.     Upon  the   grounds^  therefore,   Exch.  0/  Pkas, 
that  these  requisites  do  not  appear  on  the  face  of  this     ^   ^^^ 
warrant  of  commitmenti  I  think  it  is  clearly  bad. 

Vauohan,  B. — As  I  view  the  questions  which  have 
been  argued  upon  the  rule  granted  for  setting  aside  the 
nonsuit,  and  entering  a  verdict  for  the  plaintiff,  in  a  light 
differing  from  my  learned  brothers  (although  ultimately 
arriving  at  the  same  conclusion),  I  will  state  the  grounds 
of  my  opinion.  I  do  not  hesitate  to  avow  that  I  have 
struggled  hard  to  support  this  commitment,  anxious  to  pre- 
vent justice  from  being  entangled  in  a  net  of  form,  and  to 
extend  that  protection  to  magistrates  to  which  they  are 
entitled  when  acting  from  the  purest  motives  in  the  zeal- 
ous discharge  of  their  public  duty.  At  the  same  time,  I 
am  alive  to  the  necessity  of  watching  with  jealousy  the 
execution  of  the  powers  confided  to  the  justices  of  the 
peace  in  these  summary  convictions,  which  it  must  be  con- 
ceded are  derogatory  to  the  liberty  of  the  subject ;  and 
all  powers  given  in  restraint  of  liberty  must  be  strictly  pur- 
sued. Per  Cur.  Bracy's  case  (a).  This  was  an  action  of 
trespass  and  false  imprisonment  brought  against  the  de- 
fendant, a  magistrate  of  the  county  otNorfolk,  who  pleaded 
the  general  issue,  and  gave  his  justification  in  evidence. 
The  cause  was  tried  before  me  at  Nonoichf  at  the  last 
Spring  Assizes,  when  I  directed  a  nonsuit,  giving  the  plain- 
tiff* liberty  to  move  to  set  it  aside  and  enter  a  verdict  for 
51.,  being  the  amount  of  the  damages  assessed  by  a  special 
jury,  in  case  the  Court  should  be  of  opinion  that  the  action 
could  be  maintained.  The  plaintiff*  insisted  that  he  had 
been  unlawfully  committed  to  prison  by  the  defendant,  for 
disobeying  an  order  of  filiation  made  upon  him  by  two 
justices;  that  the  order  delivered  to  him,  and  which  he  pro* 

(a)  1  Salk.  349. 
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Ejcch,  of  Pleas,  duced  upon  the  trial,  was  defective  and  void,  the  operative 
^  part  of  it  being  by  mistake  made  upon  the  mother, "  Sarah 
WiLKiNs  Addis/*  who  was  ordered  to  pay;  &c.  instead  of  the  plain* 
Wright.  tiflT,  who  was  adjudged  to  be  the  putative  father.  On  the 
part  of  the  defendant  it  appeared,  that,  when  the  child  was 
filiated,  two  orders  were  made,  one  delivered  to  the  over- 
seer, and  the  other  to  the  putative  father — that  the  one 
djelivered  to  the  overseer  was  perfectly  correct,  but  in  the 
other  delivered  to  the  plaintiff  the  name  of  the  mother 
was  inserted  by  mistake.  A  correct  copy  of  the  order  was 
afterwards  made,  and,  before  the  warrant  granted  for  his 
apprehension^  delivered  to  the  plaintiff,  and  the  money  due 
upon  it  regularly  demanded,  which  the  plaintiff  refused  to 
pay.^  This  was  the  only  objection  relied  upon  at  Nisi  Prius; 
and  I  overruled  it,  being  of  opinion,  that,  as  the  order  de- 
livered to  the  overseer  was  admitted  to  be  correct,  that 
was  sufficient.  Before  the  cause  was  concluded,  another 
objection  was  taken,  viz.  that  it  did  not  appear  upon  the 
face  of  the  commitment  that  the  order  of  filiation  was  ve^ 
rifled  on  oath  before  the  committing  magistrate.  And  this 
question  I  reserved  also,  without  hearing  any  argument 
upon  it.  The  information,  order,  and  warrant  of  commit^ 
pent  were  all  in  evidence  upon  the  trial.  It  was  further 
proved,  on  the  part^  of  the  defendant,  that  the  plaintiff 
was  called  upon,  when  brought  before  him,  to  shew  why 
he  did  not  pay  the  money  which  had  been  demanded  of 
him ;  to  which  be  answered,  it  was  a  bad  order,  and  he 
shpuld  not  pay;  upon  which  he  was  told  that  he  must  be 
committed  to  prison.  Whereupon  the  warrant  of  com- 
mitment was  made  out,  upon  the  validity  of  which  the 
question  arises.  The  objection  founded  on  the  invalidity 
of  the  original  order  of  filiation  being  that  on  which  the 
defendant  mainly  relied  at  Nisi  Prius,  and  which  was  dis- 
posed of  in  favour  of  the  defendant  when  last  brought 
under  the  consideration  of  the  Court,  the  only  question 
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now  remaining  is  upon  the  legality  of  the  warrani  of  com"  excH,  of  PUat, 
mUment.     In  considering  the  legality  of  this  commitment,  ^^»  ^ 

it  should  be  remembered  that  this  is  a  commitment  in  ex-  wilkiks 
ecuiion.  And  commitments  in  execution  are  construed  wright 
more  strictly  than  commitments  for  safe  custody.  Rex  v. 
Gourlay  (a).  It  is  of  a  criminal  nature,  and  was  so  de- 
termined in  Rex  v.  Archer  (6).  And  in  Rex  v.  Bowen  (c), 
where  the  Mutiny  Act,  having  exempted  a  soldier  in  ac- 
tual service  from  arrest  for  other  than  some  criminal  mat- 
ter, was  held  not  to  extend  to  a  commitment  for  disobeying 
an  order  of  bastardy,  which  was  construed  altogether  as  a 
criminal  process.  Besides,  this  commitment  is  in  effect  a 
conviction,  and  operates  as  such.  Indeed,  it  is  the  only 
conviction  necessary ;  and  it  is,  therefore,  subject  to  the 
rules  by  which  the  validity  of  convictions  are  tried.  Let 
us,  therefore,  examine  it  by  these  tests.  First,  it  is  essen- 
tial to  the  legality  of  a  conviction  that  the  jurisdiction  of 
the  magistrate  should  appear  upon  the  face  of  it.  Se^ 
condly,  the  offence  must  be  sufficiently  described.  Thirdly ^ 
the  defendant  must  be  called  upon  for  his  defence.  And, 
lastly,  it  must  appear  that  he  was  adjudged  guilty,  and 
upon  such  adjudication  was  committed  for  punishment, 
pursuant  to  the  terms  of  the  act  of  Parliament  upon  which 
the  conviction  proceeded.  It  is  not  necessary  that  the 
conviction  should  be  drawn  in  any  precise  form;  but  the 
matters  must  appear  with  reasonable  certainty.  Do  they 
so  appear  upon  the  face  of  this  commitment  ?  The  an- 
swer to  these  questions  depends  upon  the  true  construc- 
tion of  the  Stat.  49  Geo.  4,  c.  68,  s.  3.  First,  as  to  the 
jurisdiction  of  the  magistrate,  it  was  objected  on  the  trial, 
and  has  since  been  argued  before  us,  that,  in  order  to  give 
the  magistrate  jurisdiction,  it  must  appear  on  the  commit- 
ment that  the  original  order  of  filiation  was  verified  on 

(a)  7  B.  &  C,  672;  1  M.  &  R.  619.  (b)  2  T.  R.  274. 

(c)  5  T.  R.  158. 
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Exek,  o/  PUtu,  oath  before  the  committing  magistrate.  But  I  do  not  so 
^  read  the  statute.  We  must  be  careful  to  distinguish  be- 
WiLKiMs  tween  the  duty  required  of  the  justice  granting  the  war- 
Wright.  rant  to  apprehend  the  putative  father,  and  the  duty  re- 
quired of  the  justice  granting  the  warrant  to  commit  him. 
These  several  duties  may  be  performed  by  different  jus- 
tices. The  statute  does  not  require  the  order  of  filiation 
to  be  verified  on  oath  before  the  cammiiting  magistrate.  It 
directs  any  justice,  on  complaint  of  the  overseer,  and 
upon  proof  on  oath  of  the  order  for  payment,  &c.,  to 
issue  his  warrant  io  apprehend  the  reputed  father,  and  to 
bring  him  before  such  justice,  or  any  other  justice,  to  an- 
swer such  complaint.  And  if  he  shall  not  pay  such  sum 
as  shall  appear  to  the  said  justice  before  whom  he  shall 
be  brought  to  be  due  and  unpaid,  or  shall  not  shew  to 
such  justice  some  reasonable  and  sufficient  cause  for  not 
so  doing,  it  shall  be  lawful  to  commit  him,  &c.  for  three 
months'  imprisonment.  It  is  clear,  therefore,  that  the  sta- 
tute does  not  require  the  verification  on  oath  of  the  ori- 
ginal order  before  the  magistrate  who  is  to  commit.  And 
it  may  be  (as  the  fact  was  in  this  case)  that  the  committing 
magistrate  was  one  of  the  justices  making  the  original 
order,  and  might  take  judicial  cognizance  of  his  own  hand 
and  seal.  This  objection,  therefore,  in  my  humble  judg- 
ment, fails.  But  other  objections  have  been  taken  in  the 
course  of  the  argument,  which  were  neither  insisted  upon 
at  Nisi  Priwff  nor  even  mentioned  when  the  rule  was  ob- 
tained. And  it  has  been  insisted  that,  consistent  with  the 
terms  of  this  commitment,  the  demand  and  refusal  to  pay 
the  money  alleged  to  be  due  upon  the  order  might  have 
been  made  at  some  by-gone  and  antecedent  period,  when 
the  defendant  was  not  present ;  the  language  of  the  order  of 
commitment  being,  **  Whereas  it  hath  appeared,"  &c.  &c., 
in  the  past  tense.  I  grant,  it  was  formerly  required  that  a 
conviction  should  state  all  the  judicial  proceedings  in  the 
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present  tense — Rex  v.  Roberts  (a);  but  modern  decisions  ^^^,^^^^' 
have  relaxed  that  rule.  Rex  v.  HalUb).  We  are  to  look  y  '  ^  / 
at  the  plain  import  of  the  words  without  drawing  any  Wilkimi 
strained  inferences ;  the  rule  being,  as  recognised  by  Lord  Wright. 
EUenbaraugh  in  Rex  v.  HaxeU  (c),  that  the  Court  will  in- 
tend nothing  m  favour  of  convictions^  and  nothing  a^atfi^/ 
them.  In  The  King  v.  Chandler  (c/),  which  was  a  con- 
viction for  deer  stealing,  Lord  Holt^  C.  J.^  thus  expresses 
himself:  *'  In  these  convictions  by  justices  in  a  summary 
way,  where  the  ancient  course  of  proceeding  by  indict- 
ment and  trial  by  jury  is  dispensed  with,  the  Court  may 
more  easily  dispense  with  forms ;  and  it  is  sufficient  for  the 
justices,  in  the  description  of  the  offence,  to  pursue  the 
words  of  the  statute.  And  they  are  not  confined  to  the 
legal  forms  requisite  in  indictments  for  oflfences  by  the 
common  law ;  all  that  is  necessary  in  these  cases  of  new 
offences  made  by  new  statutes,  and  in  new  summary  me- 
thods of  conviction  by  them,  is  to  shew  such  a  fact  as  is 
within  the  description  of  the  statute,  and  to  describe  it  as 
the  statute  wills.**  Now,  Mr.  Justice  Buller  Yecognises 
the  same  doctrine  in  Rex  v.  Green  (e),  wherein  he  observes, 
that  **  the  Court,  in  considering  convictions,  is  always 
strict  in  two  or  three  points;  first ^  that  a  jurisdiction  is 
shewn  by  the  convicting  magistrate;  second^  that  the  party 
has  been  summoned ;  and,  thirdly ^  that  the  case  has  been 
duly  made  out  in  evidence :  but  the  Court  has  not  been 
strict  in  the  technical  words  of  them.  And  I  know  of  no 
case  which  says  that  summary  convictions  shall  be  drawn 
in  any  precise  form  (/)." — Upon  referring  to  the  language 
of  the  warrant  of  commitment,  I  confess,  it  seems  to  me« 
that  the  jurisdiction  of  the  magistrate  and  the  offence 
itself  are  described  with  reasonable   and   sufficient  cer- 


(fl)  1  Str.  638 ;  Ld.  Raym.  736.  (rf)  Ld.  Raym.  681. 

(fc)  IT.R.320.  («)  Cald.391. 

(c)  13  East,  141.  (/)  Paley  on  Convictions,  46. 
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Exeh.  of  Pleas,  tainty ;  the  words,  "  And  whereas  H.  Ely  hath  made 
>  oath  that  there  is  nota  due  and  owing,  &c.,  which  he 
W1LKIN8  hath  refused  to  pay,"  in  the  ordinary  and  grammatical 
Wright.  construction  of  them,  import  an  immediate  and  present, 
and  not  an  antecedent  and  by-gone  demand  of  the  ar- 
i^ars  claimed  to  be  due  upon  the  order.  But,  admitting 
the  jurisdiction  of  the  magistrate  to  be  apparent,  and  the 
offence  to  be  sufficiently  described,  I  am  at  a  loss  to  dis- 
cover upon  the  face  of  the  commitment,  (or  I  would  rather 
call  it  the  conviction),  that  the  defendant  was  ever  called 
upon  for  his  defence,  or,  in  other  words,  to  shew  any  rea- 
sonable or  sufficient  cause  for  the  non-payment  of  the  sum 
demanded.  I  consider  this  step  as  preliminary  and  neces- 
sarily preliminary  to  the  adjudication  of  his  guilt.  The 
commitment,  being  in  fact  a  conviction,  ought  to  contain  a 
succinct  narrative  of  the  judicial  proceedings,  and  non  con- 
stat that  the  defendant  was  ever  called  upon  for  his  de- 
fence. Boscawetif  in  his  treatise  upon  Convictions,  ob- 
serves:— ^'  If  the  defendant  appears,  he  should  be  asked 
what  he  has  to  say  in  his  defence;  and  that  defence 
(if  he  has  any),  or  his  confession,  must  be  stated  in  the 
conviction.*'-  I  therefore  think  the  warrant  of  commitment 
is  defective  in  not  stating  these  particulars.  And  the  de- 
fendant having  omitted  to  draw  up  and  return  to  the  jus- 
tices of  assize  a  formal  conviction,  which  I  conceive  he 
might  have  done,  and  which,  if  done,  would  have  pro- 
tected him,  and  there  being  no  other  conviction  than  the 
warrant  of  commitment,  I  feel  myself  reluctantly  con- 
strained, for  the  reasons  I  have  stated,  to  pronounce  it 
erroneous.  I  consider  it  as  a  case  of  peculiar  hardship 
upon  the  defendant,  because  it  is  admitted  that  his  motive 
cannot  be  impeached ;  and  the  law,  in  the  case  of  ma- 
gistrates, has  provided,  that,  if  there  be  a  good  conviction, 
it  will  be  a  defence;   and  if  this  commitment  had  been 

(a)  Page  62. 
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quashed  upon  a  return  to  a  habeas  corpus^  no  action  of  Bxeh,  of  Pktu, 
trespass  could  have  been  maintained ;  but  an  action  on  the  .. 
case  only,  wherein  it  must  be  proved,  that  the  magistrate  Wilkiks 
acted  maliciously,  and  without  probable  cause;  or  the  Wri'oht. 
plaintiff  could  recover  only  two-pence,  and  would  be  en- 
titled to  no  costs.  43  Geo.  3,  c.  149.  In  the  course  of  the  ar- 
gument it  was  insisted  that  this  commitment  is  not  drawn  in 
conformity  with  the  usual  printed  forms.  It  is  remarkable, 
that  although  the  statute  upon  which  this  conviction  pro- 
ceeds passed  in  the  49  Geo,  3,  and  a  new  edition  of  Burns 
«/tts/fce  was  published  about  five  years  afterwards,  in  1815, 
no  notice  is  taken  in  that  edition  of  the  legislative  provi- 
sions of  this  act  then  so  recently  passed,  and  the  old  forms 
of  conviction  were  reprinted  in  the  edition  of  1820  and 
1825^  by  Sir  Geo.  Cheiwyndy  and  in  the  still  later  edition 
by  Mr.  Marriott;  but,  in  the  recent  one  of  Mr.  Chiittfy  in 
1832,  the  forms  were  re-modelled,  and  an  averment  in- 
troduced negativing  the  fact  of  any  reasonable  or  suffi- 
cient cause  being  shewn  for  the  non-payment  of  the  money 
pursuant  to  the  order.  I  have  not  thought  it  necessary 
to  comment  upon  the  cases  cited  in  the  argument  of  Wilkes 
V.  Clutterbuck  (a),  and  Rogers  v.  Jones  (b),  because  no  ju- 
risdiction whatever  appeared  upon  the  face  of  those  com- 
mitments. I  repeat  my  regret,  that  I  find  myself  bound 
to  concur  with  my  brothers  in  opinion,  for  the  reasons  I 
have  stated,  that  the  rule  must  be  made  absolute. 

BoLLAND,  B. — I  agree  entirely  with  what  has  fallen 
from  my  Brother  Bat/ley.  From  the  first  moment  that  I 
looked  at  this  conviction,  I  was  of  opinion  that  it  was  radi- 
cally bad  in  several  particulars.  In  every  conviction  at 
common  law,  or  under  a  statute,  it  must  appear  that  every 
thing  has  been  done  which  the  common  law  requires,  or 

(a)  10  B.  Moore,  63. 
{b)  Ry.  &  Moo.  129;  3  B.  &  C.  409;  and  5  D.  &  R.  268. 
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« 

Bxek.  of  Pieoi,  every  thing  that  the  particular  statute  requires,  unless  the 

statute  gives  a  summary  form ;  and  I  confess,  that,  in  the 
course  of  my  experience,  I  have  often  regretted  that  the 
Legislature  has  in  so  many  instances  frittered  away  all  the 
requisites  of  a  legal  conviction  by  giving  a  summary  form. 
In  this  case  there  is  no  form  given  by  the  statute;  and, 
therefore,  the  magistrate  is  bound  to  make  it  appear  that 
he  has  followed  all  the  directions  of  the  act  before  he  has 
the  power  of  acting  at  all.  The  statute  requires  that  the 
magistrate,  before  whom  the  party  is  brought  to  answer 
the  complaint,  shall  make  the  inquiry,^rW,  whether  there 
has  been  an  order  of  the  Quarter  Sessions,  or  of  two  jus- 
tices confirmed  by  the  Quarter  Sessions,  and  that  there 
has  been  no  appeal  against  it;  and  it  appears  to  me,  that, 
in  order  to  establish  the  vahdity  of  the  commitment,  it 
must  be  shewn  that  there  was  no  appeal,  as,  without  that, 
it  is  perfectly  consistent  that  there  might  have  been  an 
appeal,  which  would  have  been  an  answer  to  the  com- 
plaint. The  next  requisite  is,  that  there  should  be  a 
complaint  by  one  of  the  overseers  of  the  parish  liable 
to  the  maintenance  of  the  bastard  child.  Now,  as  it 
seems  to  me,  it  does  not  appear  that  there  was  any 
complaint  by  the  overseer  of  the  parish  chargeable. 
The  warrant  then  goes  on  to  state  that  a  sum  of  money 
is  due  and  owing,  and  a  demand  and  refusal.  These 
are  also  requisites;  they  do  appear,  but  they  appear 
only  by  way  of  recital,  and  are  referable  to  what  has 
taken  place  elsewhere,  and  before  another  magistrate. 
Here  the  statement  stops,  and  the  party  is  then  commit- 
ted. It  is  not  said  that  he  is  called  upon  for  his  defence, 
or  even  that  he  heard  the  charge;  but  for  any  thing  that 
appears  he  might  have  been  committed  immediately  he 
came  into  the  room,  and  upon  the  proceedings  which  took 
place  before  another  magistrate.  Now,  is  it  not  a  main  in- 
gredient in  a  conviction  that  a  party  should  know  the  com- 
plaint, and  should  be  called  upon  to  say  what  his  defence 
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is?    Here  he  might  have  offered  several  reasons   why  he  Exch,  of  PUas, 

1833. 
reiiised  to  pay^  and  ought  to  have  had  an  opportunity  of     >-      ^  '  ^ 

doing  so,  which  it  does  not  appear  that  he  had.  Wilkins 

v. 
Wright. 
GuRNEY,  B. — The  act  of  Parliament  has  pointed  out 

very  distinctly  what  the  magistrate  is  to  do.  He  is  in  cer- 
tain cases  to  commit  to  the  House  of  Correction ;  but  he  can 
do  so  only — In  the  first  place,  on  complaint  made  to  him 
by  one  of  the  parish  officers  of  the  parish  which  is  charge- 
able with  the  maintenance  of  the  bastard  child — that  is  not 
stated  in  the  warrant.  Secondly,  it  is  necessary  that  the 
party  charged  shall  be  called  upon  for  his  defence — that 
is  not  stated.  Thirdly,  the  magistrate  is  to  adjudge  as  to 
what  is  due  and  unpaid — the  words  of  the  act  are^  *'  such 
sum  as  shall  appear  to  the  justice  to  be  due  and  unpaid :'' 
that  is  not  stated.  Fourthly,  the  magistrate  cannot  commit 
if  the  party  charged  before  him  shall  shew  some  reason- 
able and  sufficient  cause  for  not  paying — it  is  not  stated 
in  the  warrant  that  this  party  did  not.    All  four  objections 

I  consider  to  be  fatal. 

Rule  absolute. 


Hamber  V,  Purser. 

Assumpsit  by  the  messenger  against  the  sole  as-  !„  m,  action 
siffnee  of  a  commission   of  bankruptcy  under  6  Geo.  4,  '»'<*"»^'  ^x  « 

°  r     .^  »   messenger 

c.  16,  to  recover  the  amount  of  charges  for  advertising  a  against  the  sole 

third  meeting  of  creditors,  and  for  the  hire  of  the  room  commission  of 

in  which  the  meeting  was  held.     The  issue  was  tried  be-  der  e'cSL!^'^" 

fore  the  under-sheriff  of  Middlesex,  pursuant  to  3  &  4  16»  for  the  co^ts 

*  ^  of  advertismg  a 

Will.  4,  C.42,  s.  17,  when  the  plaintiff  proved  his  appoint-  meeting  of  cre- 
ditors, and  for 
the  hire  of  the 
room  in  which  the  meeting  was  held: — Heidf  that  it  was  not  necessary  for  him  to  prove  an  em< 
ployment  by  the  assignee,  nor  any  express  recognition  of  him  as  messenger,  as  the  fact  of  his  hav- 
ing acted  as  messenger,  and  of  the  expenses  being  incurred,  must  have  been  known  to  the  assignee. 

VOL.  II.  P  EX. 
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Bich,  of  Pleas,  ment  in  1819,  as  a  messenger  to  the  then  commissioners 
V     ^'  ^     of  bankrupts,  and  gave  in  evidence  a  taxed  bill  of  costs, 
Hamber       in  which  the  charges  claimed  were  allowed.     The  solici- 
PuRSER.       ^^^  *^  ^^^  assignee  also  said  that  he  had  no  doubt  the  bu- 
siness was  done.    The  jury,  by  the  direction  of  the  under- 
sheriff,  having  found  a  verdict  for  the  plaintiff  for  51. — 

Lloyd  now  moved  to  set  that  verdict  aside,  and  for  a 
new  trial ;  and  contended  that  it  was  incumbent  on  the 
plaintiff  to  have  proved  a  privity  of  contract  with  the  as- 
signee, by  shewing,  either  that  he  was  employed  by  him,  or 
some  recognition  of  him  as  messenger  to  the  particular  com- 
mission by  the  assignee;  that  the  assignee  could  not  be  per- 
sonally liable  to  an  action  without  a  request,  either  ex- 
press or  implied;  and,  therefore,  that  the  only  course  open 
to  the  plaintiff  was  an  application  to  the  Court  of  Review. 

Lord  Lyndhurst,  C.  B. — ^The  assignee  must  have  been 
cognizant  of  what  was  done  by  the  plaintiff  as  messenger, 
and  the  taxation  shews  that  these  expenses  were  properly 
incurred. 

Bayley,  B. — The  assignee  is  liable  for  costs  necessa- 
rily incurred;  and  the  acts,  in  respect  of  which  the  plain- 
tiff claims,  must  of  necessity  have  been  done.  They  must 
also  have  been  within  the  knowledge  of  the  assignee ;  and, 
if  he  did  not  prohibit  the  messenger  from  incurring  them, 
he  is  liable. 

GuRNEY,  B. — These  were  necessary  expenses,  and  the 
assignee  must  have  known  of  them. 

Rule  refused. 
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Ezok.  af  Pleoi, 

Price  t?.  Huxley.  ^ 

XN  this  case  the  residence  of  the  defendant  was  not  The  residence 
stated  in  the  writ  of  capias  pursuant  to  the  2  Will.  4,  Q^mt  be  stated 
c.  39,  sch.  No.  4;  and  a  rule  having  been  obtained  to  set  *V"!J*i!r 
aside  the  capias  and  subsequent  proceedings  on  that  tothe2WULi, 

C*  vVf  SCD«  4y 

ground —  or  the  Court,  on 

motion,  will  set 
aside  the  capias 

Knowles  shewed  cause. — The  object  of  the  act  was  to  ^^^  *^i  *^^««- 

''  quent  proceed- 

protect  the  sheriff,  and  was  not  made  for  the  benefit  of  the  ings  for  irregu- 

defendants.      Besides,  the  r\x\e  \0  of  Michaelmas  iLetm^ 

3  Will.  4,  provides,  that,  "  if  the  plaintiff  or  his  attorney 

shall  omit  to  insert  in  or  indorse  on  any  writ  or  copy  thereof, 

any  of  the  matters  required  by  the  act  2  fFilL  4,  c.  39, 

to  be  by  him  inserted  therein  or  indorsed  thereon,  such 

writ  or  copy  thereof  shall  not  on  that  account  be  held 

void,  but  may  be  set  aside  as  irregular,  upon  application 

to   the  Court."    That  makes  it  discretionary  witk  the 

Court  to  set  the  writ  aside  or  not. 

Lord  Lyndhurst,  C.  B.—The  object  was  to  identify 
the  defendant,  so  that  the  right  person  might  be  taken. 
Certain  forms  have  been  prescribed  by  the  act,  which 
public  convenience  requires  should  be  adhered  to.  It  is 
a  great  public  convenience  that  the  description  of  the 
party  to  be  arrested  should  be  accurate,  so  that  there  may 
be  no  mistake. 

Bayley,  B. — The  intention  of  the  rule  was  to  protect 
the  party  against  an  action;  as,  but  for  the  provision  in 
the  rule,  the  writ  would  be  contrary  to  the  act.  That  pro- 
vision declares  that  the  writ  shall  not  be  held  void  by  rea- 
son of  the  omission  of  any  of  the  matters  required  to  be 
inserted  therein ;  but  that  an  application  may  be  made  to 

set  it  aside  for  irregularity. 

Rule  absolute. 

p2 


SIS  CASES  IN  THE  EXCHEQUER, 

Bxeh.  of  Pleat, 

■^  Rex  r.  Price. 

A  Judge's  order  A  JUDGE'S  Order  was  made  in  July,  1833,  upon  the 
tion  cannot  be  defendants,  who  were  attomies,  calling  upon  them  to  de- 
Court a/ofthe  ^'^®^  *  particular  of  all  sums  received  by  them  on  account 
preceding  term,  of  their  client.  In  August  the  order  was  made  a  rule  of 
Courtj  as  of  the  last  day  of  Trinity  Term. 

Heaton  now  moved  for  an  attachment  for  disobedience 
to  the  order,  and  stated  that  it  was  the  practice  to  draw  up 
a  rule  in  vacation  as  of  the  preceding  term. 

Per  Curiam. — We  will  inquire  into  the  practice  of  the 
other  Courts. 

On  a  subsequent  day,  Bayley,  B.,  said — We  have  sub- 
mitted this  point  to  all  the  Judges;  and  they  are  of  opin- 
ion that  there  is  such  an  incongruity  in  attaching  a  party 
for  contempt  of  a  rule  of  Court  of  June,  founded  upon  an 
order  not  made  till  July^  that  such  practice,  if  it  prevail, 
ought  to  be  discontinued.  The  order  may  be  made  a  rule 
of  Court  of  the  succeeding  term. 

Rule  refused. 


Ashman  v.  Bowdler. 

An  affidavit  by  fJTALE  movcd  to  enter  up  judgment  on  an  old  warrant 
attoroey,  tha*t  ^^  attorney,  on  an  affidavit  made  by  the  plaintiff's  attorney, 
^^d^l^  w'ffi"'  \J^^y^^y»  ^* — Is  there  any  reason  given  why  the  plaintiff 
dent  to  support  does  not  make  the  affidavit?]    The  affidavit  states  that  the 

a  motion  to  en-  .     x»     - .  .  •       /»       i  /• 

ter  up  judgment  warrant  01  attorney  was  given  as  a  security  for  the  sum  oi 
wnt^att^y,  ^^0/.,  which  the  plaintiff's  attorney  had  always  been  in  the 

where  the  at- 
torney swears 
that  he  has  been  employed  In  managing  the  money,  and  receiring  and  paying  over  the  interest. 
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habit  of  managing;  and  that  he  received  and  paid  over  the  Exch»  of  Pietu, 
interest;  and  that  the  money  was  unpaid.  s_Zl_^ 

Ashman 

Bayley,  B. — That  is  a  sufficient  reason  for  the  plain-  •'• 

tiff's  not  making  the  affidavit. 

GuRNEY^  B. — The  deponent  shews  that  he  has  means 
of  knowledge  whether  the  money  remains  unpaid  or  not. 

Rule  granted. 


Marshall  v.  Foster. 

JLN  this  case  issue  was  joined  in  Trinity  Term,  notice  of  where  iwue  i« 
trial  was  given  for  the  second  sittings  in  Mf>  term;  and  ^ty^^'^^' 
that  notice  was  countermanded.  "o^»**  of  trial 

is  given  for  the 
Sittings  in  Mi- 

Petersdorff  now  moved  for  judgment  as  in  case  of  a  chaeimas  Term, 

..        rpi  n    J  g^      J  /   \   •     J-  i.«        which  notice  Is 

nonsuit.     T  he  case  ot   Isaacs  v.  Uoodman  (a)  is  distm-  countermanded, 
guishable,  as  in  that  case  issue  was  joined  in  the  same  term  }^  move'for'*^ 
in  which  notice  was  given^  which  was  a  step  in  the  cause;  judgment  as  in 

case  of  a  non* 

whereas   here  there  was  clearly  a  default,  and  no  step  suit  in  that 
taken  during  the  term.  '^™* 

The  Court  expressed  an  opinion  that  the  motion  was 
premature ;  but  desired  that  the  motion  might  be  renewed, 
if  it  could  be  supported  by  the  practice  of  the  other  Courts. 


On  a  subsequent  day,  in  the  case  oi  Preedy  v.  Macfar^ 
lane,  Price  moved  for  judgment  as  in  case  of  a  nonsuit. 
Issue  was  joined  as  of  Trinity  Term.  Notice  of  trial  was 
given  for  the  first  sittings  in  Michaelmas  Term.  The  plaintiff 
did  not  proceed  to  try,  but  gave  notice  of  countermand. 

Bayley,  B. — The  application  is  made  too  soon. 

Rule  refused. 
(o)  1  (J.&M.494. 


Si4  CASES  IN  THE  EXCHEQUERi 

Exeh,  of  Pleas, 
1833. 

^-     V     '^  Chapel  r.  Hickes. 

Id  an  action  on  joLSSUMPSIT  on  a  special  contract  for  erecting  certain 
\^^t  work  buildings,  with  the  common  indebitatus  count,  for  work, 
done  under  Uie    labour,  and  materials.     The  defendant  having  let  judg- 

contract,  and  ^  ^  0*0 

for  work,  la-  ment  go  by  default,  a  writ  of  inquiry  was  executed  before 
l^i^is"^^.  the  under^heriff  of  Somersetshire,  when  it  was  proved 
dan?may^Irive  ^^^^  *^®  work  and  building  were  not  equal  to  what  the  de- 
in  evidence  that  fendaut  had  Contracted  for ;  but  the  jury  gave  the  plaintiff 
been  done  im-  a  verdict  for  the  amount  contracted  for.  Barstow  having 
agreraUjTto  ^e  obtained  a  rule  to  set  aside  the  inquisition  on  this  ground — 

contract,  and  the 

oiacwm  oiUylJe  Bompos,  Sexjt ,  shewed  cause. — The  amount  of  damages 
entitled  to  reeo-  ^^s  correct,  as  the  plaintiff  was  entitled  to  recover  on  the 

▼er  the  real  ▼»-  ' 

iiie  of  the  work    special  contract,  and  the  defendant  was  not  entitled  to  give 

done  and  the  .^  •  i^-  r  ^^  ^.v^^i  1  • 

materials  sop-  evidence  in  reduction  of  damages,  that  the  work  was  impro- 
plied.  perly  dokie;  but  he  is  compelled  to  resort  to  a  cross-action. 

Lord  Lynbhurst,  C.  B. — If  the  plaintiff  has  not  per- 
formed the  work  in  the  manner  which,  by  the  contract,  he 
agreed  to  do,  he  cannot  recover  on  the  contract,  but  must 
recover  on  the  other  counts  in  his  declaration  for  the  work 
which  he  has  done.  Suppose,  on  a  contract  to  build  a 
house  of  Baltic  timber,  the  contractor  builds  it  of  timber  of 
a  different  description,  upon  what  principle  is  he  entitled 
to  recover,  except  for  the  work,  labour,  and  materials?  It 
cannot  be  consistent  with  reason,  that  a  party  who  has  not 
performed  his  contract  should  recover  the  full  amount  for 
which  he  has  stipulated,  and  that  the  other  party  should 
be  driven  to  a  cross-action  against  him  for  not  performing 
the  work  according  to  the  contract. 

Batlet,  B. — The  rule  is  (a)  that,  if  the  contract  be  not 
faithfully  performed,  the  plaintiff  shall  be  entitled  only  to 
recover  the  value  of  the  work  and  materials  supplied. 

Rule  absolute. 

(a)   Vide  Street  v.  Bhi/,  2  B.  &  Adol.  456. 
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Exch,  of  Pleat, 
1833. 

Fisher  v.  Papanicholas.  ' y^-^ 

ArCHBOLD  obtained  a  rule  to  shew  cause  why  the  cog-  By  r.  72,  u,  T, 
novii  given  by  the  defendant  when  in  custody,  should  not  warrant  of  at- 
be  delivered  up  to  be  cancelled,  on  the  ground  that  the  72nd  l?;;^"]^^";^ 
rule  of  HilaruTerm,  2  Will.  4,  had  not  been  compHed  with,  or  cognovit  ac- 

_  .'1  _         m  y      '        y         iini         II  /tonem  given  by 

It  appeared  from  the  affidavits  that  the  defendant  had  con-  any  person  ia 
suited  his  attorney  before  the  cognovit  was  signed;  and  gJIeriff^or^ other 
that  he  had  advised  him  to  give  a  connovit.  and  likewise  o^cer,  upon 

*^  *^  ^      mesne  process, 

perused  the  instrument;    but  as  the  attorney  was  not  in  shall  be  of  any 
the  way  at  the  time  when  it  was  required  to  be  executed,  there  he  present 
JBarra//,  a  clerk  in  his  office,  requested  another  attorney,  '^'^^"jj^^^ 
named  Mason,  to  attend  instead  of  him.     The  defendant  such  person  in 
was  informed  that  his  attorney  could  not  attend,  and  that  pressiy  named 
Mason  was  present  in  his  place;  to  which  he  did  not  ob-  ,^^5^^?'- 
ject.  The  cognovit  was  witnessed  by  Mason  and  Barratt;  request,'*  &c.: 

,         — Held,  that 

but  Mason,  on  subscribing  his  name,  refused  to  describe  the  rule  must 
himself  as  the  defendant's  attorney,  saying  that  he  did  piied"with;*^nd 
not  consider  himself  as  such.  ^*^  ^^\  **' 

sent  of  the  de- 
fendant that 

J.  Williams  shewed  cause. — The  rule,  that  an  attorney  ney  (who  was 
shall  be  present  on  behalf  of  a  person   in  custody  ex-  [^nd^by^the  *'" 
ecutinff  a  coffnovit,  has  in  substance  been  complied  with,  defendant's 

r,M        1    r  •  attorney's 

1  he  defendant,  having  consented  to  the  attendance  of  Ma-  clerk)  shall  act 
son  as  a  substitute  for  his  own  attorney,  and  his  own  at-  sufficient  com- 
torney  having  previously  advised  with  him  on  the  subject  P^'^nce  with  the 
of  the  cognovit f  that  part  of  the  rule,  that  the  attorney  necessary  that 
present  shall  be  expressly  named  by  the  defendant,  and  should  attend 
attend  at  his  request,  to  inform  him  of  the  nature  and  ef-  ^^^^fjg!^gf 
feet  of  such  a  cognovit,  has  been  satisfied.     The  rule  of     Sembie,  that 

the  attorney 

Hilary  Term  only  extends  the  former  rule  so  as  to  ex-  subscribing  his 
elude  cognovits  as  well  as  warrants  of  attorney.     The  ng^s  to  theTxe- 
decisions  upon  the  former  rule,  therefore,  in  cases  as  to  motion  of  the 

*  ^  cognovit,  must 

warrants  of  attorney,  must  guide  the  court  in  their  con-  in  writing  "de- 
clare himself  to 
be  attorney  for 
the  defendant, 
and  that  he  subscribes  as  such  attorney,"  according  to  the  terms  of  the  rule. 


S16  CASES  IN  THE  EXCHEQUER^ 

£xeh.  of  Pleat,  struction  of  the  new  rule  as  to  cognovits.  Now,  in  Osborne 

^  V.  Davis  (a)y  it  was  held  that  a  warrant  of  attorney  confessed 

Fisher        i,y  a  defendant  in  custody  is  good,  if  an  attorney  on  his 

PAPAMicaoLAs.  behalf  is  present,  though  he  is  a  total  stranger  to  the  de- 
fendant, and  is  introduced  by  the  plaintiff's  attorney,  who 
refused  to  remain  on  the  spot  a  sufficient  time  for  the  de- 
fendant to  procure  the  attendance  of  his  own  attorney, 
who  lived  in  a  distant  part  of  the  town.  In  Walker  v. 
Gardner  {b\  Osborne  y.  Davis  was  cited,  and  was  not  over- 
ruled ;  neither  is  the  distinction  attempted  to  be  taken  in 
the  argument  there,  as  to  the  rule  of  Hilary  14  &  15 
Car.  2f  well  founded,  as  the  language  of  that  rule  and  the 
present  is  the  same.  The  only  additional  words  in  the 
new  rule  are,  that  the  attorney  *'  shall  declare  himself  to 
be  the  attorney  for  the  defendant,  and  state  that  he  sub- 
scribes as  such  attorney."  But  these  words  are  merely  di- 
rectory ;  and  this  declaration  need  not  appear  on  the  face 
of  the  cognovit. 

F.  Pollock  and  Archbold  contrd,  were  stopped  by  the 
court 

Bayley,  B. — I  am  of  opinion  that  this  cognovit  was  not 
properly  executed,  and  that  the  judgment  and  execution 
ought  to  be  set  aside.  My  opinion  is  founded  on  the  plain 
language  of  the  rule;  and  if  that  is  plain,  we  ought  to  act 
upon  its  obvious  meaning.  The  rule  says,  that  *^  no  war- 
rant of  attorney,  or  cognovit  actionem,  given  by  any  per- 
son in  custody  of  a  sheriff,  or  other  officer,  upon  mesne 
process,  shall  be  of  any  force,  unless  there  be  present  some 
attorney  on  behalf  of  such  person  expressly  named  by 
him,  and  attending  at  his  request.'*  Not  only,  therefore, 
must  there  be  an  attorney  present  for  the  defendant,  but 
he  is  to  be  expressly  named  by  him,  and  attending  at  his 

(a)  4  Taunt.  797-  (6)  4  B.  &  Adol.  371. 
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request.  These  words  are  very  important^  and  have  a  clear  Exch,  rf  PUat^ 
and  plain  meaning.  In  this  case  the  person  who  attends  >^  ^  '  ^ 
is  Mason.  Is  he  expressly  named  by  the  defendant^  and  Fisher 
does  he  so  attend?  No  part  of  the  affidavits  shews  this;  Papanicholas. 
but  it  seems  to  me  the  contrary  is  expressly  proved,  as  he 
attends  at  the  request  of  Bctrratt^  never  having  been 
named  by  the  defendant.  It  is  said^  however^  a  literal 
compliance  with  the  rule  is  not  necessary;  and  that,  ac- 
cording to  the  decision  in  Osborne  v.  Davis^  the  words 
*^  will  be  satisfied  if  there  is  any  attorney  present  who  is 
adopted  by  the  defendant,  although  not  named  by  him, 
and  not  attending  at  his  request.'*  That  case  is  not  an 
authority  on  this  point,  as  the  rule  of  Hilary  Term,  14 
&  15  Car.  2,  only  requires  that  the  warrant  of  attorney 
shall  be  taken  '*  in  the  presence  of  an  attorney  for  the  de- 
fendant, which  attorney  shall  then  subscribe  his  name 
thereunto."  The  case  in  Barnwall  4r  AdoJphtts  is  appli- 
cable to  the  present,  but  does  not  go  the  whole  length ; 
because  it  admits  of  a  distinction  between  an  attorney 
brought  in  at  the  instance  of  the  plaintiff's  attorney, 
and,  as  in  this  case,  at  the  instance  of  the  clerk  of  the 
defendant's  attorney.  In  principle,  however,  I  can  see 
no  good  ground  of  distinction,  as  neither  is  a  compliance 
with  the  rule.  Had  Barratt  suggested  Mason's  name  to 
the  defendant,  and  had  the  defendant  requested  that  he 
might  attend,  the  rule  would  have  been  literally  complied 
with;  but  that  was  not  the  case;  and,  therefore,  I  am  of 
opinion  that  this  cognovit  is  of  no  force.  Upon  the  con- 
struction of  the  latter  part  of  the  rule,  it  is  unnecessary 
to  decide. 

Vaughan,  B. — There  was,  in  this  case,  neither  a  literal 
nor  a  substantial  compliance  with  the  rule.  By  this  rule 
the  former  rules  of  14  &  15  Car.  2,  and  of  Easier,  4  Geo.  2, 
relating  to  warrants  of  attorney,  were  extended  to  cogno- 
vits; and  I  think  that  it  was  intended,  when  this  rule  was 


218  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pleas,  framed,  that  defendants  should  have  the  benefit  of  every 
18i33. 
v^...^^^L/     part  of  it.     In  my  opinion,  it  is  necessary  that  it  should 

Fisher       appear  upon  the  face  of  the  instrumenti  that  the  party  at- 

Papanicholas.  testing  is  the  defendant's  attorney;  for  otherwise,  it  would 

always  become  a  disputed  fact  whether,  at  the  time  of 

subscribing,  he  declared  himself  to  be  such  attorney,  and 

subscribed  in  that  character.     Looking  at  the  object  of 

this  rule,  I  am  disposed  to  give  it  an  extended  interpreta- 

tion  in  favour  of  defendants. 

BoLLAND,  B. — I  think  that  the  provisions  of  the  rule 
have  not  been  complied  with.  It  is  said  that  some  of  them 
are  matter  of  form  only;  but  I  think  the  whole  rule  is  to 
be  treated  as  matter  of  substance,  as  it  gives  the  prisoner 
a  protection,  and  prescribes  essential  and  useful  precau- 
tions. In  the  present  case  no  fraud  is  imputed;  but  we  are 
to  look  at  the  possibility  of  fraud  being  committed.  The 
rule  requires  that  the  defendant,  when  he  executes  the  cog- 
novit, shall  have  present  an  attorney  who  can  give  him 
competent  advice,  attending  at  his  request.  It  has  been 
argued  that  the  defendant  here  adopted  Mason  as  his  at- 
torney, and,  therefore,  that  the  earlier  part  of  the  rule 
was  complied  with ;  but  this  is  repudiated  by  the  statement 
diat  Mason  did  not  declare  himself  to  be  the  attorney ; 
but  refused  so  to  do,  as  he  did  not  consider  himself  the 
defendant's  attorney.  The  question,  therefore,  whether 
the  latter  words  of  the  rule  are  satisfied  by  a  parol  de- 
claration that  the  party  is  present  as  the  defendant  s  at- 
torney, and  acts  as  such,  does  not  arise;  but  if  it  were 
necessary  to  decide  that  point,  I  should  say  that  the  sub- 
scription in  this  case  was  insufficient,  and  that  itis  neces- 
sary that  the  statement  that  the  attorney  declares  himself 
to  be  the  attorney  for  the  defendant,  and  that  he  sub- 
scribes as  such  attorney,  should  appear  in  writing, 
for  this  obvious  reason,  that  if  the  attorney  chooses  to 
act,  he   takes  all  the  liability   of  an  attorney  which  the 
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Court  intended  to  unpose ;  and  in  case  bis  conduct  is  call-  ^j^^h.  of  PUoit 
ed  in  question,  a  document,  shewing  that  he  has  acted  as     v^.^^,^-^ 
attorney,  ought  to  be  produced.  Fwher 


V. 

Papamicuolab. 


Gurnet,  B. — I  think  that  the  rule  ought  to  be  strictly 
complied  with;  in  no  respect  has  it  been  complied  with  in 
this  case. 

Rule  absolute. 


Jones  v.  Roberts,  Executrixes. 

JLlECLARATION  in  assumpsit  for  work  and  labour  Where,  to  a 

done  for  the  defendant's  testator,  Goodman  Roberts^  by  ccutorftJuit"" 

the  plaintiff,  as  an  attorney  and  solicitor.     The  defendant  |jj,^btetotd 

pleaded,^r,f/,  the  general  issue ;  secondly ^  that,  in  the  life-  against  the  tes- 

time  of  the  said  testator,  a  judgment  was  obtained  by  he  had  fully  ad- 

Richard  Butler  Clough,  David  Mason,  Roger  Clough,  J^m  to  a  "" 

and  John  Lloyd  Jones  airainst  the  said  Goodman  Roberts.  *°>^  >u°>»  °o^ 

.  sufficient  to  sa- 

for  a  debt  of  200/.,  and  that  another  judgment  had  been  tisfy  thejudg- 

obtained  by  one  Hugh  Roberts  against  the  testator,  for  a  uff'^pu^'that' 

debt  of  30/. ,-  and  that  the  defendants  had  fully  admims-  ^! ;««f*tor 

'                                                                             ^  paid  a  large  sum 

tered  &c.,  except  as  to  croods  and  chattels  of  small  value,  of  money,  to 

^    .                       '  r      ^    '     ^  Wit,  2001.,  in  full 

not  sumcient  to  satisfy  the  judgments.  satisfaction  and 

Replication  to  the  second  plea.—"  That  Goodman  Ro-  a^j'^^J^f 

bertSf  in  his  Ufetime,   paid  to  the  said  Richard  Butler  andofthejudg- 

*  ment,  and  that 

Clough,  David  Mason,  Roger  Clough,  and  John  Lloyd  the  defendant 

Jones,  a  large  sum,  to  wit,  ^00/.,  in  full  satisfaction  and  ^i^h  the  imen- 

dischargre  of  the  said  debt  by  them  so  as  aforesaid  reco-  ^®5  ?  ^*'^*"^ 

^                                              J  and  deceive  the 

vered  against  him,  and  of  the  said  judgment  so  as  afore-  plaintiff  of  his 

,  damages,  defers 

said  had  and  obtained  for  the  same,  which  said  sum  the  procuring  ac- 

said  R.  B.  C,  D.  M.,  R.  C,  and  J.  L.  J.  then  and  there  ofa^fe;"^ 

be  entered  of 
the  said  debt,  or 
to  be  released  therefrom,  and  still  permits  the  judgment  to  remain  in  full  force;  the  defendant  is 
bound  in  his  rejoinder  to  traverse  the  fraud,  and  not  the  payment  and  satisfaction,  which  is  mere 
inducement,  and  not  traversable. 


S20  CASES  IN  THE  EXCHEQUER^ 

Exeh.  of  PUas,  had  and  received  from  the  said  Goodman  Roberts,  in  full 

satisfaction  and  discharge  of  the  said  debt  by  them  so  as 
aforesaid  recovered ,  and  of  the  said  judgment  so  as  afore- 
said had  and  obtained  for  the  same ;  but  the  defendants 
deceitfully^  and  with  the  intention  to  defraud  and  deceive 
the  plaintiff  of  the  damages  by  him  sustained  by  reason 
of  the  premises  in  the  said  declaration  mentioned,  have 
hitherto  deferred,  and  still  defer,  procuring  acknow- 
ledgment of  satisfaction  to  be  entered  of  the  said  debt  by 
the  said  R.  B.  C,  2).  Af.,  R.  C,  and  J.  L. «/.,  so  as  afore- 
said recovered  against  the  said  Goodman  Roberts^  or  to  be 
released  therefrom,  and  still  permit  the  said  judgment 
thereon  to  remain  in  full  force  and  vigour,  to  the  intent 
aforesaid,  &c.'* 

Rejoinder  as  to  so  much  of  the  replication  as  relates  to 
the  said  judgment,  &c. — **  That  Goodman  Roberts  did  not 
pay  to  the  said  R,  B.  C,  D.  Af.,  JR,  C,  and  J,  L.  J.  the 
said  sum  of  money  in  the  said  part  of  the  said  replication 
mentioned,  or  any  part  thereof,  in  full  satisfaction  and  dis- 
charge of  the  said  debt  by  them  so  as  aforesaid  recovered 
against  him,  and  of  the  said  judgment  so  as  aforesaid  had 
and  obtained  for  the  same.*'  General  demurrer  and  joinder 
therein  to  this  part  of  the  rejoinder. 

The  points  for  argument  marked  on  the  margin  of  the 
paper  books  were  as  follows : — 

On  the  part  of  the  plaintiff;  that  the  rejoinder  was 
bad,  for  not  traversing  the  fraud  in  keeping  on  foot 
the  judgment,  instead  of  merely  traversing  the  payment 
and  satisfaction  of  the  judgment;  the  fact  of  the  defen- 
dants having  fraudulently  kept  on  foot  the  judgment  being 
the  material  allegation  in  the  replication. 

On  the  part  of  the  defendant;  that  the  rejoinder  is  suf- 
ficient, and  that  the  traverse  of  the  payment  in  discharge 
of  the  judgment  is  the  proper  traverse;  and  that  it  is  the 
only  fact  that  could  properly  have  been  traversed,  as  it  is 
the  gist  of  the  replication ;  and  the  replication  would  not 
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have  been  sufficient  without  that  or  some  other  averment,  ^'^^h^U^^* 
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to  shew  that  the  judgment  was  satisfied;  for  it  would  be 

no  answer  to  say  that  the  executrix  fraudulently  neglected 
to  cause  satisfitction  to  be  entered  on  the  judgment,  and 
permitted  it  to  remain  in  force,  without  shewing  that  the 
judgment  had  been  satisfied;  and  it  matters  not  what  in- 
tention the  defendants  have  for  not  entering  satisfaction, 
unless  the  judgment  was  satisfied.  Besides,  it  would  not 
have  been  sufficient  to  have  traversed  that  the  defendants 
deceitfully  neglected  to  enter  satisfaction  ;  because,  if  the 
judgment  was  satisfied,  the  defendants  could  not  avail 
themselves  of  it,  whether  satisfaction  was  entered  or  not; 
and  if  the  defendants  had  traversed  the  fact  of  their  de- 
ceitfully neglecting  to  enter  satisfaction,  they  must  have 
admitted  that  the  judgment  was  satisfied. 

Lloydy  in  support  of  the  demurrer. — The  question  is, 
whether  the  defendant  has  not  traversed  that  which  was 
not  material.  Where  several  facts  are  stated  in  a  plea,  the 
party  ought  to  traverse  that  which  is  material.  Here  it 
was  immaterial  how  judgment  was  satisfied.  If  the  de- 
fendants admit  that  the  judgment  was  kept  on  foot  by 
fraud,  they  must  admit  that  the  judgment  was  satisfied  in 
some  way.  In  the  notes  to  Hancock  v.  Proud  (a),  Mr. 
Serjeant  Williams  says:  "These  words,  *  that  the  defen- 
dant defers  procuring  acknowledgment  of  satisfaction  with 
the  intention  to  defraud,*  are  the  material  part  of  the  re- 
plication; and  it  seems  the  payment  of  the  money  in  satis- 
faction is  only  inducement,  and  not  traversable ;"  and  he 
refers  to  the  fifth  resolution  in  Veale  v.  Gatesdon  (6),  and 
to  BeaumonCs  case  (c).  In  the  latter  case,  in  an  action  of 
debt  against  an  executor,  the  defendant  pleaded  several 


(a)  1  Saund.  334,  n.  (9).  {h)  Sir  W.  Jones,  92. 

(c)  Latcb,!!!. 


iS» 
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^**^iQq  ^'^^'  judgments  in  bar,  &c.     The  plaintiff  replied,  that  the 

judgments  were  satisfied,  and  kept  on  foot  by  covin,  to 
deceive  the  plaintiff.  The  defendant  traversed  the  satis- 
faction of  the  judgments.  The  plaintiff  demurred,  be- 
cause the  satisfaction  was  but  an  inducement  to  the  fraud 
and  covin;  and  matter  of  inducement  shall  never  be  tra- 
versed; and  judgment  was  given  accordingly  for  the  plain- 
tiff. Here  there  was  no  specific  denial  that  this  judgment 
was  not  satisfied;  but  the  defendants  merely  say  that  this 
sum  was  not  paid  in  satisfaction;  and,  therefore,  they 
must  be  taken  to  admit  that  the  judgment  was  kept  on 
foot  by  fraud.  It  was  immaterial  in  what  mode  the  judg- 
ment was  satisfied,  if  it  is  admitted  that  it  was  kept  on  foot 
by  firaud.     (He  was  then  stopped  by  the  Court.) 


c7.  Jervis  appeared  in  support  of  the  rejoinder;  but  the 

Court  intimating  that  the  case  in  Latch  was  a  very  strong 

authority,  he  obtained  leave  to  amend  upon  payment  of 

costs. 

Leave  to  amend. 


Where  an  affi- 
davit to  change 
the  venue 
on  special 
grounds,  states 
facts  shewing 
that  the  debt 
has  been  satis- 
fied, it  is  not 
necessary  to 
swear  that 
the  defendant 
has  **  a  good 
defence  on  the 
merits,"  as  the 
facts  sworn  to 
amount  to  a 
good  defence. 


Johnson  r.  Berrisford. 

Action  against  the  defendant,  a  surety,  to  recover  the 
sum  of  100/.,  lent  by  the  plaintiff  to  a  third  person,  with 
interest. 

jR.  F.  Richards  obtained  a  rule  to  change  the  venue 
from  Middlesex  to  Staffordshire^  on  an  affidavit  stat- 
ing that  the  defence  was,  that  certain  goods  had  been 
assigned  by  the  principal,  as  an  additional  security  for 
the  repayment  of  the  100/.  and  interest,  which  goods  the 
plaintiff  had  taken  possession  of;  and  that,  by  the  sale  of 
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such  goods  and  other  means,  the  whole  debt  and  interest  Egeh,  of  PUat, 

•  •  1833 

had  been  satisfied ;  and  that  the  defendant,  in  order  to  '  ^ 

prove  this  defence,  would  be  under  the  necessity  of  calling       Johnson 

six  witnesses,  who  all  resided  in  the  county  of  Stafford.        Berriiford. 

Tomlifison  shewed  cause.—- The  defendant  only  swears 
that  he  has  a  good  defence,  but  he  does  not  say  that  he 
has  a  good  defence  upon  the  merits. 

Batlet,  B. — The  statement  of  the  nature  of  the  de- 
fence is,  that  the  defendant  has  satisfied  the  debt  and  in- 
terest. That  would  be  a  good  defence  to  the  action;  and 
I  think  that  it  is  equivalent  to  saying  that  he  has  a  good 

defence  upon  the  merits. 

Rule  absolute. 


Dadd  V,  Crease. 

ISLANDER. — The  declaration  contained  ten  counts.  At  In  an  action  of 
the  trial  the  jury  found  a  verdict  for  the  plaintiff*  on  the  ciaration  c«i-*" 
seventh  count,  with  50/.  damai?es,  and  a  similar  verdict,  ^^^^  ^ . 

'  .  counte,  the  jury 

with  100/.  damages,  on  the  other  nine  counts.    The  Mas-  found  a  ver- 
ter  taxed  the  plaintiff^s  costs  on  all  the  counts  of  the  de-  plaintiff,  with 
claration;  but  on  error  brought  in  the  Exchequer  Chamber,  ^^^^^  °" 
that  Court  decided  that  the  sixth  count  could  not  be  sus-  <»unt,  and  loo^ 
tained;  and  directed  that  the  defendant  in  error,  the  plain-  nine  counts, 
tiff*  below,  should  be  permitted  to  retain  his  verdict  upon  g„Q*  bdng^ 
the  seventh  count,  and,  instead  of  having  a  venire  de  novo.  ^^^^  the 

11.  Court  held  that 

should  remit  his  damages  upon  the  other  nine  counts.  the  sixth  count 

was  bad,  and, 
consequently, 

Erie  had  obtained  a  rule  to  shew  cause  why  the  Master  *^*  *  *'^*  ^ 

^  novo  must  be 

should  not  review  his  taxation,  and  diaallow  the  costs  of  awarded;  but, 

.  .  on  the  plaintiff 

those  nme  counts.  consenting  to 

remit  the  100/. 

damages,  the 
Court  of  Exchequer  directed  that  the  verdict  should  be  retained  on  the  seyenth  count:— ifeitf,  that 
the  plaintiff  was  not  entitled  to  the  costs  of  the  other  nine  counts. 


«S4 


CASBS  IN  THE  EXCHEQUER, 


-S***!^^*^*'*      BompaSy  Serjt^  shewed  cause. — The  plaintiff*  is  entitled 

to  costs  upon  all  the  counts  found  for  him  hy  the  jury,  as 
the  court  of  error  did  not  direct  that  he  should  remit  his 
costs  as  to  those  counts,  but  merely  the  damages.  Now^ 
a  remittitur  of  damages  does  not  of  necessity  imply  or 
comprehend  a  remittitur  of  costs  also ;  nor  did  the  plain- 
tiff* so  understand  it  when  he  consented  to  waive  his  right 
to  a  venire  de  novo.  The  defendant,  should  the  taxation 
be  conclusive,  will  stand  in  the  same  situation  as  if  the  re- 
cord were  carried  down  to  trial  on  a  venire  de  novo,  as  he 
will  have  to  pay  the  costs  of  one  trial  only ;  whereas,  to 
deprive  the  plaintiff  of  the  costs  of  nine  counts  by  reason 
of  the  insufficiency  of  one  only,  will  be  an  extreme  hard- 
ship. The  case  of  Adams  v.  Meredew  (a)  is  distinguish- 
able, as  there  the  judgment  was  reversed;  here  the  judg- 
ment stands  with  an  entry  of  a  remittitur  of  damages  only. 

Bayley,  B. — ^I  think  this  rule  ought  to  be  made  abso- 
lute. In  coming  to  this  decision,  I  apprehend  that  we  are 
not  introducing  any  new  principles,  but  acting  upon  a  prin- 
ciple well  established,  that,  upon  a  writ  of  error,  the  party 
in  whose  favour  the  reversal  occurs  is  restored  to  all  things 
of  which  he  was  deprived  by  the  erroneous  decision  in  the 
original  cause.  In  this  case  there  was  a  verdict  with  en- 
tire damages  upon  several  counts;  which  verdict,  as  it 
could  not  be  sustained  upon  one  count,  could  not  be  sus- 
tained on  any,  because  the  damages  were  entire ;  and  it 
was  one  verdict  applicable  to  all  the  counts.  The  neces- 
sary consequence,  then,  would  have  been  a  venire  de  novo 
as  to  all  the  counts;  and  it  might  have  happened  upon  the 
new  trial  that  some  would  have  been  found  for  the  de- 
fendant. Now,  by  reason  of  the  judgment  of  the  court 
of  error,  the  plaintiff*  below  lost  his  right  to  entire  da- 
mages, but  obtained  the  privilege  of  a  venire  de  novo.  He 

(a)  3  Y.  &  J.  419. 
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does  not  claim  that  privilege ;  but  he  submits  to  remit  his  Exch.  of  Pleat, 

1QQQ 

damages  on  the  said  counts.  The  costs  are  appendant  to 
those  damages;  and,  if  the  principal  fails,  the  right  to  the 
accessary  also  fails.  The  party  here  had  a  verdict  for  50/. 
on  the  seventh  count,  and  100/.  on  the  other  counts;  and 
entire  costs  were  taxed ;  and,  therefore,  it  is  quite  clear  that 
some  of  the  costs  were  appHcable  to  the  damages  given 
on  the  nine  counts,  which  included  the  bad  count.  Now, 
those  damages  are  the  foundation  upon  which  the  right  to 
the  costs  stands;  and,  if  you  remove  the  foundation,  the 
right  to  the  costs  falls.  If  there  had  been  a  separate  tax- 
ation, we  should  have  seen  what  portion  attached  to  each 
issue;  but,  as  the  right  to  the  damages  in  toto  as  to  the 
nine  counts  is  superseded,  so,  also,  is  the  right  to  costs 
upon  those  counts.  The  Master^  then,  ought  to  see  what 
portion  of  the  costs  allowed  is  applicable  to  the  nine 
counts.  As  to  the  suggestion,  that  there  has  been  a  mis- 
take as  to  the  bargain,  if  the  plaintiff  has  been  misled, 
that  might  be  a  reason  for  setting  it  aside,  and  for  a  venire 
de  novo  issuing ;  but  I  think  that  the  bargain  implies  that 
the  plaintiff  shall  give  up  the  damages,  and  every  thing 
which  by  law  is  added  to  those  damages,  and,  consequent- 
ly, that  he  is  to  give  up  the  costs  which  are  added  to, 
and  become  part  of,  the  damages. 

Vaughan,  B. — Where  a  plaintiff  agrees  to  remit  da- 
mages on  some  of  the  counts,  he  remits  also  the  costs 
applicable  to  those  counts. 

BoLLAND,  B. — In  the  case  of  Bird  v.  Appleton  (a), 
a  venire  de  novo  was  awarded,  and  there  was  a  verdict 
for  the  plaintiff  on  the  second  trial,  and  the  Court  hav- 
ing directed  a  third  trial,  the  jury  again  found  for  the 
plaintiff,  and  it  was  held  that  the  plaintiff  was  entitled  to 

(a)   1  East,  111. 
VOL.  II.  Q  EX. 
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Exch.  of  Pleas,  the  costs  of  the  last  trial  only,  except  where  it  is  other- 
1833.  .  .  . 

wise  expressed  in  the  rule  granting  a  new  trial.  In  Edwards 

V.  Brown  (o),  it  was  held,  that,  where  a  venire  de  novo  is 

awarded,  the  Court  has  no  power  over  the  costs. 

Rule  absolute. 

(a)  1  C.  &  J.  354. 


Darling  v.  Gurney  and  Another. 

A  declaration  ^CIRE  FACIAS  on  a  recognizance  of  bail  against  the 
stated  that  the     defendants  as  bail  of  one  John  Collinswood  Tarleton. — 

plaintiff  brought  ^ 

into  Court  his  The  declaration  stated,  that,  heretofore,  to  wit,  on  the  13th 

against  the  de-  o{  April,  1813,  the  plaintiff,  a  debtor  of  hispresent  majesty, 

pieaof^rfcw*  came  before  the  Barons  of  the  Exchequer  at  Westminster, 

upon  recogni'  \^y  Q^  /j,^  his  attomev,  and  brought  then  and  there  into 

xancet  the  tenor  .         n  .  i        i    *»      t  •  /• 

of  which  hill  Court  his  ccrtam  bill  against  the  defendants,  in  a  plea  of 
words' to  wit,**  ^^^^  upon  recognizancc ;  the  tenor  of  which  said  bill 
''Beitremem-    followed  in  these  words,  that  is  to  say :— Middlesex,  to 

bered,  thata  ^  ^  '  •'^ 

writ  issued,  &c.,  Wit — Be  it  remembered,  that  a  writ  of  his  present  majesty 
words,  *  Will.  4,  Under  the  seal  of  his  Exchequer,  by  the  consideration  of 
*J;*";"*^J'^"f  the  Barons  here,  issued   in  these  words— William  the 

out  a  writ  01  set.  ' 

/a.,  the  sherirs  Fourth,  by  the  grace  of  God  &c.,  to  the  sheriff  of  Mid- 

return  of  nihil,  ^  x  rt  rr^i 

an  alias  writ  of  dlcscx,  greeting.  Whereas  &c.  The  declaration  then  set 
sheriff's  return  ^^^  ^  ^"^  oi  scire  facios,  by  which,  after  reciting  ayiAg- 
ofseire  feci,  Md  ^^^^^  fo^  593/.  13,.  8rf.,  recovered  by  the  plaintiff  against 

the  appearance  ^  "'  "^  ® 

of  the  parties,  Tarleton,  a  recognizance  entered  into  by  the  defendants, 
tion  then  prayed  and  that  the  original  defendant  had  neither  paid  the 
aMi*nst°the  de-  ^^^^^gGs,  nor  rendered  himself  to  prison^  &c.  &c.,  the 
fendants.    The    sheriff  was  Commanded  that  he  should  make  known  to  the 

defendants  i    n      •• 

pleaded  that  no  defendants  that  they  should  appear  on  a  certain  day,  &c. 
sucd'aga^nst  tile  ^cc.  The  declaration  then  set  forth  the  sheriff's  return  of 
principal,  and     ^^'^f;  to  the  sci.fa,,  and  a  writ  of  alias  sci.  fa.  against  the 

subsequentiy  ^      '  ./  o 

demurred  spe- 
cially to  the  sur- 
rejoinder of  the  plaintiff,  on  a  ground  which  could  not  be  supported: — Held,  that  the  declaration 
wa«(  ^ood  in  that  stage  of  the  proceedings. 
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defendants,  with  the  sheriff's  return  of  scire  feci  to  the  se-  Eich,  of  Pleas, 

.  1833 

cond  writ ;  that  the  defendants  appeared  to  the  second  writ;     v      ^  '  v 

and  the  declaration  then  prayed  for  execution  against  the  Darling 
defendants  for  the  damages,  &c.  Plea — That  no  writ  of  ca-  Guembt. 
picis  ad  satisfaciendum  was,  before  the  issuing  of  the  sci.Ja., 
duly  sued  out  or  prosecuted  against  the  principals,  and  duly 
returned.  The  replication  set  forth  a  ca,  sa,  against  the 
principal,  directed  to  the  sheriffs  of  London,  with  the  sher- 
iff's return  thereto,  concluding  with  a  verification  by  the  re- 
cord. Rejoinder — That  the  action  against  the  principal  was 
brought  and  the  venue  laid  in  the  county  of  Middlesex^  and 
not  hi  the  city  ot  London,  into  which  the  capias  ad  satis/a- 
ciendum  against  the  principal  was  issued.  Surrejoinder — 
That  the  action  by  the  said  plaintiff  against  the  principal,  in 
which  the  said  judgment  was  so  recovered  as  aforesaid,  was 
brought  and  the  venue  therein  was  laid  in  the  city  of  Xon- 
don,  into  which  the  said  writ  of  capias  ad  satisfaciendum  in 
the  said  rejoinder  mentioned  was  issued;  and  this  the  said 
plaintiffis  ready  to  verify  by  the  record  o(  Michaelmas  Term, 
inthethirdyear  of  the  reign  of  our  said  lord  the  king,  in  the 
S3rd  roll;  and  he  prays,  that  the  said  term  and  roll  may 
be  inspected  and  seen  by  the  Court  here.  And  because  the 
said  Court  are  not  yet  advised  what  judgment  to  give  of 
and  upon  the  premises,  a  day  is  therefore  given  to  the 
parties  aforesaid,  before  the  Barons  of  his  Majesty's 
Exchequer,  to  wit,  until  ,  to  hear  the  judg- 

ment of  the  same  Court  thereupon,  for  that  the  said  Court 
of  the  Barons  of  his  Majesty's  said  Exchequer  now  here 
are  not  advised  thereof,  &c. 

The  plaintiff  demurred,  stating  for  special  cause  that 
the  surrejoinder  should  have  concluded  to  the  country. 

Archbold,  in  support  of  the  demurrer. — The  present  ob- 
jection is  to  the  declaration  only,  which  is  drawn  in  a  most 
extraordinary  manner,  stating  that  the  plaintiffhas  brought 
into  Court  his  bill  of  debt  upon  recognizance.     The  Court 
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•S*^**  ^  ^^«i  has  now  no  jurisdiction  by  bill,  and  never  had  any  by  bill  in 
^  '  ^  sdre facias;  nor  is  the  bill  brought  into  Court  a  bill  of  debt 
Darling  upon  recognizance  as  it  is  stated  to  be.  The  form  of  a  decla- 
GuKNEY.  ration  upon  a  writ  oi scire  facias  against  bail  ought  to  be — 
''  Our  lord  the  king  has  sent  to  the  sheriff,  &c.  his  writ 
close  in  these  words  '^  to  wit  &c.,  and  ought  then  to  set  out 
the  writ  and  the  entry  of  the  sheriff's  return ;  the  default  of 
the  principal,  and  the  prayer  of  execution  against  the  bail. 
In  the  Common  Pleas ^  the  form  begins — "  The  sheriff  was 
commanded."  [Bayley,  B. — Is  not  the  form  in  the  pre- 
sent case  equivalent  to  the  form  in  the  King's  Bench  and 
Common  Pleas.  The  declaration  alleges,  that  the  sheriff 
was  commanded,  &c.,  and  the  writ  is  set  out?]  The 
Court  can  only  have  jurisdiction  by  the  return  of  the  writ 
of  sci.  fa.  In  this  case  there  is  no  statement  of  any  writ 
of  sci.  fa.  having  issued,  neither  is  there  any  record  of  a 
writ  of  scire  facias.  [Bayley^  B. — It  is  alleged  that  the 
plaintiff  brought  his  bill  into  Court,  *'  which  bill  follows 
in  these  words  ;*'  we  can  look  at  these  words,  and  see  there- 
from that  what  follows  is  not  a  bill,  but  a  regular  writ  of 
scire  facias, 1  A  bill  cannot  be  a  record  of  the  writ  of 
scire  facias*  There  can  be  no  proper  record  of  the  scire 
facias  except  the  entry  of  the  writ  and  the  return  in 
Court  here.  The  declaration  in  sci,  fa.  is  nothing  more 
than  the  entry  supposed  to  be  made  by  the  officer  in  open 
Court  of  the  return  of  the  writ  into  Court,  and  of  the  ap- 
pearance of  the  parties.  It  is  submitted,  that  there  is  no 
record  of  the  writ,  return,  or  appearance  in  the  present 
pleadings.  It  is  only  stated  that  the  plaintiff  brought  his 
bill  into  Court,  which,  it  is  said,  states  certain  matters ;  but 
a  statement  that  the  plaintiff  brings  into  Court  a  bill  stat- 
ing certain  matters  can  never  surely  be  equivalent  to  an 
averment  of  those  matters^  much  less  can  it  be  equivalent 
to  a  statement  of  a  record  of  those  matters.  Besides^  in 
an  action  of  scire  facias  there  can  be  no  proceedings  by 
bill.     [Bayleyi  B. — We  shall  probably  say,  that  there  is 
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no  bill.]     It  must   be  taken  as  stated   in   the   declara-    Exch.  of  piea$, 
tion,  that  the  plaintiff  did  bring  into  Court  his  bill  in  '  ^ 

a  plea  of  debt  upon  recognizance.  How  can  such  a  bill  Darlivo 
support  a  judgment  in  sci.  fa  ?  It  must  be  taken  to  be  a  Gur^nby.; 
billy  as  it  is  averred  in  the  declaration.  [Baylei/y  B. — I 
think  that  it  should  not  be  intended  to  be  a  bill,  but  that 
the  part  of  the  declaration  which  mentions  a  bill  may  be 
treated  as  surplusage ;  and  then  it  will  stand  thus,  '*  Be  it 
remembered,  &c.,  that  a  writ  &c.,  issued  &c.'*  By  plead- 
ing over,  what  would  originally  have  been  an  objection  is 
cured.  When  the  plaintiff  comes  to  set  out  what  he  calls 
the  bill,  it  is  evident  what  he  means  by  it.  When  we  look 
at  it  we  see  that  it  is  no  bill,  but  a  proceeding  by  scire 
facias  J]  It  is  a  bill  only.  It  is  a  statement  or  charge  by  the 
party,  which  he  calls  a  bill.  He  brings  into  Court  an  instru- 
ment, which  he  sets  out  i?i  hcec  verba;  and  every  word  may 
be  untrue.  It  is  the  act  of  the  party,  stating  what  is  con- 
tained in  the  instrument.  [Bayley,  B. — You  have  plead- 
ed over,  and  treated  it  as  a  good  declaration  in  sci  fa. 
When  we  come  to  look  at  it,  it  is  clearly  a  proceeding  by 
sci.  fa  J]  We  could  not  plead  that  no  sci.  fa.  issued,  for 
there  is  no  such  averment.  [Lord  Lyndhurst,  C.  B. — 
You  might  have  pleaded  any  thing  which  you  could  have 
pleaded  if  the  record  had  been  regular.  If  this  record  had 
commenced  with  the  words,  '^  Be  it  remembered,  that  a 
writ  &c.,  issued  &C-,"  it  would  have  been  good.  Bat/ley, 
B. — We  may  reject  the  antecedent  statement  as  surplu- 
sage. I  do  not  say  that  the  declaration  would  have  been 
good  upon  special  demurrer.  The  plaintiff  has  not  brought 
his  bill  into  Court.  When  we  look  at  what  he  calls  a  bill, 
we  find  that  it  is  not  a  bill — what  he  brings  into  Court  is 
the  statement  which  this  declaration  contains,  beginning 
with  **  Be  it  remembered,  that  a  writ  issued,  &c."]  The 
plaintiffcannot  in  scire  facias  bring  any  such  statement  into 
Court ;  it  is  the  sheriff  who  is  to  bring  the  writ  and  return 
into  Court.     They  are  in   contemplation  of  law   takea 
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^     his  return  in  Court.    [Bayley,  B. — The  course  in  practice 
Darling       is  for  the  party  to  make  a  transcript  of  the  record.     Lord 
GuRMEY.       Lyndhursty  C.  B. — Here  he  brings  it  into  Court  prefaced 
with  an  impertinent  allegation.     Bayley,  B. — If  he  says,  I 
bring  into  Court  a  bill  in  these  words  (setting  it  out),  and 
we  see  that  it  is  no  bill,  we  are  not  bound  by  his  calling  it 
so.]     Still  there  is  no  record  of  any  proceedings  in  scire 
facias,  upon  which  the  Court  can  award  execution  against 
these  bail.     It  is  submitted,  that  the  Court  have  no  juris- 
diction by  bill,  and  that  there  is  no  allegation  in  this  de* 
claration  of  any  record  upon  which  the  Court  can  award 
execution. 

Busby,  contrd,  was  stopped  by  the  Court. 

LordLYNDHURST,C.B. — The  averment  as  to  the  bill  is 
impertinent,  and  inconsistent  with  what  is  afterwards  set 
out.  You  might  have  availed  yourself  of  the  objection 
by  special  demurrer,  but  it  is  now  too  late. 

Bayley,  B. — This  is  a  most  slovenly  declaration  ;  but, 
upon  looking  at  the  whole  of  the  record,  I  think  that  there 
is  sufficient  to  make  it  appear  to  the  Court  what  it  is 
which  is  called  a  bill.  You  have  on  the  record  the  whole 
statement  from  the  beginning  to  the  end,  which  is  neces- 
sary, and  which  clearly  would  be  sufficient  if  there  were  no 
improper  commencement.  If  it  bad  commenced  with  the 
part  which  states,  **  Be  it  remembered,  that  the  writ  &c., 
issued  &c.,'*  there  could  have  been  no  objection;  the 
plaintiff  would  have  made  all  the  allegations  which  were 
necessary.  He,  however^  has  prefaced  this  by  stating 
that  it  is  a  bill.  I  think  that  the  defendant  might  have  de- 
murred specially  upon  this  ground ;  but,  instead  of  doing 
so,  he  treats  it  as  a  good  declaration  in  set.  fa.,  and  pleads 
that  no  ca.  sa»  issued.     The  pleadings  go  on  until  there  is 
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a  special  demurrer  to  the  surrejoinder,  on  a  ground  which  Exeh.  of  PUas, 
cannot  be  supported.    Unless,  then,  the  declaration  can  be     v^— ,^^J^ 
impeached,  the  plaintiiF  is  entitled  to  judgment,     I  am  of      Da&lino 
opinion,  that  the  time  for  impeaching  the  declaration  on       Gurmet. 
the  ground  of  the  objection  we  have  been  considering  is 
past,  and  that  judgment  must  be  entered  for  theplaintifF. 

The  rest  of  the  Court  coiicured. 

Judgment  for  the  plaintifT. 


Smith  v.  Smith  and  Others. 

X  HIS  was  a  cause  on  the  equity  side  of  the  Court.  It  ap-  ^.  made  ad- 
peared,  that,  in  and  prior  to  the  year  1829,  the  plaintiflF,  j^X^Sifaf" 

George  Robert  Smithy   had  advanced  to  Mr.  Maberley  terwards  took 
considerable  sums  of  money.     In  JunCf  1829,  he  took  as  security  an  as- 
security  for  the  same  an  assignment  of  Mr.  Maberley  s  life  efJ^^J^b^e  Sfe*** 
interest  under  his  marriafi^e  settlement,  in  stock  standincr  interett  in  stock 

°  ^    and  other  pro- 

in  the  names  of  the  three  trustees  of  the  settlement,  and  a  peny,  sunding 
sum  of  money  charged  on  a  landed  estate,  which  was  ^^d  vested  in,' 
also  vested  in  the  trustees  of  the  settlement.  ^**"*  ^'"''*®» 

underamarnage 

Shortly  after  the  assignment  of  the  life  interest  to  the  «etUement. 

,     ,  ,        There  being  ru- 

plaintifT,  there  were  rumours  that  Mr.  Maberley  s  affairs  mours  about  the 
were  not  prosperous  ;  and  the  plaintiff,  in  the  course  of  a  ^/fn  the^couiU 
conversation  with  Mr.  John  Smithy  one  of  the    trustees,  of  conversation, 

subsequently  to 

but  who  was  not  the  acting  trustee,  communicated  to  him  the  assignment, 
that  he,  the  plaintiff,  had  made  advances  to  Mr.  Maberley ^  view  of  giving 
and  that  he  was  secured  by  the  assignment.   This  commu-  ^***^\^y  ^^  **" 

•'  °  security,  men- 

nication  was  not  made  with  any  view  of  giving  validity  to  the  tioned  to  one  of 
assignment.  Mr.  ^/aA^r/ey*^  embarrassments  having  con-  v^as  not  the  act- 
tinued  to  increase,  there  were  several  other  conversations  he^J^as^^ecured' 
between  the  plaintiff  and  Mr.  John  Smith  on  the  subject  *>y  ^^«  a««gn- 

*  ment: — Heldy 

that  this  com- 
munication was  a  sufficient  notice  to  prevent  the  interest  of  B.  passing  to  His  assignees  on    his 
bankruptcy,  as  property  in  his  order  and  disposition. 
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Ejceh.  of  pieoi,  of  the  security.     A  fiat  of  bankruptcy  subsequently  issued 
>     against  Mr.  Maberley ;  and,  on  the  5th  of  Aprils  1832, 
Smith        half  a  year's  dividend   of  the  stock  became  due,  and 
Smith.        ^^  received  by  the  trustees,  who  refused  to  hand  it  over 
to  the  plaintiff,  on  the  ground  that  the  assignees  were  en- 
titled to  it.     A  bill  having  been  filed  for  the  purpose, 
amongst  other  things,  of  having  this  money  paid  over  to 
the  plaintiff,  the  Lord  Chief  Baron  directed  the  question, 
whether  the  assignees  were  entitled  to  the  life  interest  of 
the  bankrupt,  to  be  argued  before  the  full  Court. 

The  case  was  accordingly  argued  by  Wigram  and  G. 
Richards  for  the  plaintiff,  and  by  Simpkinson  and  Spence 
for  the  assignees 

The  question,  whether  the  property  in  dispute  came 
within  the  clause  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16^ 
s.  72,  was  very  elaborately  argued;  but^  as  the  judg- 
ment of  the  Court  proceeded  entirely  on  the  question, 
whether  or  no  the  communication  to  Mr.  John  Smith  oper- 
ated as  a  suflScient  notice  to  take  the  case  out  of  that 
clause,  even  supposing  it  applicable^  it  becomes  unneces- 
sary to  notice  the  arguments. 

The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B. — The  question  in  this  case  was, 
whether  the  life  interest  of  Mr.  Maberley  in  the  dividends 
of  certain  stock,  and  the  interest  on  a  certain  mortgage, 
which  had  been  vested  in  trustees  under  his  marriage  set- 
tlement, was  the  property  of  the  plaintiff,  under  the  assign- 
ment of  such  interest  made  to  him  by  Mr.  Maberley ,  or 
whether  it  passed  to  the  assignees  under  the  fiat  issued  on 
Mr.  Maberley  s  bankruptcy.  The  assignment  to  the 
plaintiff  was  made  bondjide,  and  for  a  valuable  considera- 
tion, viz.  to  secure  the  repayment  of  a  sum  of  money  which 
had  been  lent  by  the  plaintiff  to  the  bankrupt.  It  was 
contended,  on  the  part  of  the  assignees,  that  no  sufficient 
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notice  of  the  assignment  had  been  given  to  the  trustees ;   Exch.  of  PUm, 
that  the  property,  therefore,  remained  in  the  order  and  ^ 

disposition  of  the  bankrupt  at  the  time  of  the  bankruptcy ;  Smith 
and  that  consequently  it  passed  to  his  assignees.  It  was  smith. 
insisted  on  the  other  side  that  sufficient  notice  had  been 
given  ;  and,  further,  that  the  interest  of  Mr.  Maberley  in 
these  dividends  did  not  come  within  that  provision  of  the 
Bankrupt  Act  upon  which  the  assignees  relied.  It  was 
proved  on  the  part  of  tlie  plaintiff,  and  not  disputed  by 
the  assignees,  that  notice  of  the  assignment  had  been  given 
to  Mr.  /.  Smitht  one  of  the  trustees.  This,  however,  it  was 
said  was  insufficient;  first,  because  it  was  not  given  for  the 
purpose  of  completing  and  giving  validity  to  the  assign- 
ment, but  merely  to  satisfy  Mr.  •/.  Smithy  the  trustee,  that 
the  plaintiff,  to  whom  he  was  nearly  related,  was  sufficiently 
secured  for  his  advances  made  to  the  bankrupt ;  but  we 
think  that  the  purpose  for  which  the  notice  was  given,  if  a 
notice  were  in  fact  given,  is  altogether  immaterial.  If  Mr. 
t/.  Smith,  the  trustee,  were  made  acquainted  by  the  plain- 
tiff with  the  fact  of  the  assignment,  there  could  be  no 
necessity  for  giving  him  a  second  notice.  It  would  have 
been  a  mere  form,  and  altogether  superfluous.  It  was  then 
urged  against  the  sufficiency  of  the  notice,  that  notice  to 
one  only  of  the  trustees  was  insufficient,  that  it  should 
have  been  given  to  each  of  them;  and  that,  this  not  having 
been  done,  the  property  remained  in  the  order  and  dispo- 
sition of  the  bankrupt  up  to  the  time  of  his  bankruptcy; 
but  we  are  of  opinion,  that  notice  to  one  of  his  trustees  was 
sufficient.  No  valid  assignment  could  have  been  made  by 
the  bankrupt  after  the  notice  to  Mr.  J,  Smith.  A  second 
assignee,  in  order  to  have  obtained  a  priority  over  the 
plaintiff,  must  have  shewn  that  he  had  exercised  proper 
caution  in  taking  the  assignment ;  that  he  had  applied  to 
the  trustees  to  know  if  any  previous  assignment  had  been 
made;  and,  unless  he  applied  for  this  purpose  to  each  of 
the  trustees,  he  would  not  have  exercised  due  caution^  or 


US* 


CASES  IN  THE  BXCUEQUEK, 


Smith 

v. 
Smithu 


figch,  <f  Pleat,  done  all  that  he  ought  to  have  done.     But,  if  he  applied  to 

each  of  the  trustees^  he  would  have  been  informed  by  one 
of  them^  Mr.  •/.  Smith,  of  the  previous  assignment  to  the 
plaintiff,  and  he  must  then  have  taken  the  property,  if  at  all, 
subject  to  the  claim  of  the  plaintiff.  As  no  effectual  as- 
signment, then,  of  the  interest  conveyed  to  the  plaintiff 
could  have  been  made  by  the  bankrupt  in  this  case,  we 
are  of  opinion  that  the  property  was  not  in  his  order  or 
disposition  at  the  time  of  the  bankruptcy,  and  that  it  did 
not  pass  to  his  assignees. 

The  view  we  have  taken  of  this  case,  and  the  opinion 
we  have  formed  upon  the  subject  of  the  notice,  renders  it 
unnecessary  to  consider  the  other  question,  viz.  whether 
the  plaintiff's  interest  in  this  property  be  within  the  mean- 
ing of  the  section  in  the  Bankrupt  Act,  upon  which  the  ar- 
gument of  the  defendants  has  been  rested. 


The  Court  intimated,  that,  in  future,  only  one  counsel 
would  be  heard  to  argue  a  case  in  the  special  paper  from 
the  equity  side  of  the  Court. 


An  attachment 
for  non-pay- 
ment, pursuant 
to  the  Master's 
allocatur,  of  the 
defendant's  costs 
of  a  nonsuit  in 
ejectment,  may 
now  be  moved 
for  without  first 
issuing  a  tub/xje" 
na  tolvas  against 
the  nominal 
plaintiff. 


Doe  d.  Fry  v.  Fry  and  Barker. 

MJL  UMFRE  y  moved  for  an  attachment  for  non-payment, 
pursuant  to  the  Master's  allocatur,  of  the  costs  of  a  non- 
suit in  ejectment.  He  produced  an  affidavit  verifying 
the  Master's  allocatur,  and  that  the  costs  had  been  de- 
manded. The  only  question  was,  whether  it  was  neces- 
sary now  to  issue  a  subpoena  solvas  against  the  nominal 
plaintiff,  according  to  the  ancient  practice  in  this  Court. 
The  Master,  on  reference  being  made  to  him,  stated  that 
this  practice  was  probably  originally  grounded  upon  the 
circumstance  of  the  attachment  being  founded  upon  a  sub- 
pcena,  which  subpeena  was  originally  issued  on  the  equity 
side  of  the  Court. 
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BayleYi  B.9  said — I  think  we  may  now  consider  the  excH,  of  PUat, 
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cause  as  entirely  on  the  common  law  side  of  the  Court ;  it 

is  not  the  practice  in  the  other  Courts,  and  it  cannot  be  Doe 

necessary  here.  Fi^y 


Rule  granted. 


V. 

Fry. 


Paull  V.  Paull. 
4JN  a  rule  nisi  for  an  attachment  for  the  non-perfonn-  On  a  rule  niH 

f,  1  for  an  attach- 

ance  of  an  award —  „ent  on  an 

award,  no  ob- 
jection can  be 

Smirke  shewed  cause  on  an  affidavit,  stating  that  there  taken  to  it  that 

does  not  appear 

was  only  a  parol  submission  to  arbitration ;  that  the  depo-  on  the  face  of  it. 
nent's  attorney  had  consented  to  a  Judge's  order  and  rule  reference  is  of 
of  Court,  without  any  authority  (a) ;  that  the  arbitrator  *i>  ™»tte"  »«> 

dinerencei  and 

had  not  given  him  any  notice  of  one  of  the  meetings ;  and  the  award  re- 
that,  after  the  money  due  on  the  award  had  been  demand-  of  the  cause 
ed,  a  writ  of  summons  in  an  action  of  debt  on  the  award  had  o'*^y»  '*>*  ^"- 

ance  is  no 

been  sued  out  and  served,  and  an  appearance  entered,  ground  for  op- 
posing the  al- 
and that  the  action  was  still  pending.  tachment. 

^jyi- — —^    af%     m^ 

The  Court  intimated  that  there  was  no  doubt  on  any  t^chmem  is  re-" 
of  the  alleged  grounds  except  the  last;  and  that  no  objec-  •"'e^,  on  the 
tion  could  now  be  taken  to  the  award,  unless  it  appeared  pendency  of  an 

.      ^  A .  action  on  the 

on  the  tace  Ot  it.  award,  and  it 

It  was  then  contended,  that  the  award  was  bad  on  the  «pp""  i**?*  *»>« 

party  was  m 

face  of  it;  for  it  commenced  with  a  recital,  that  "  Whereas  contempt  before 

.  /•loiiii  -the  action  was 

ihts  action  was  referred,  &c. ;  and  then  went  on  to  award  commenced,  the 
upon  the  matters  so  referred;  yet  the  reference  was  in  fact  SiTattTchment* 
of  all  matters  in  difference.  o»  '*»«  P**'"- 

nii  .     .  1         .  .  .       **^  ■  undertak- 

Sedper  Cur. — This  is  only  misrecital.  If  there  was  in  ing  to  discon- 
tinue and  pay 
costs. 


(a)  This  part  of  the  affidavit      cognised  the  authority  of  the 
waa  not  very  explicit ;  and  it  ap-      bitrator,  until  the  award  was  pub* 
peared  that  the  deponent  had  re-      lished. 
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Bxek.  of  Pleas,  fact  any  other  matter  in  difference!  the  party  should  have 
^  '  ^     shewn  it  to  the  Court,  and  moved  to  set  aside  the  award 

Paull        on  that  ground. 

Paull.  Smirke  then  argued  that  the  party,  in  whose  favour  the 

award  was  made,  had  elected  his  remedy,  by  commencing 
an  action  on  the  award  ;  that  the  interference  of  the  Court 
by  attachment  was  a  matter  of  equitable  discretion,  and 
that  they  would  not  allow  this  summary  process  to  be  re- 
sorted to,  when  it  would  expose  the  party  to  the  vexation 
of  a  double  proceeding.  He  cited  Badley  v.  Loveday  (a), 
where  the  Court  refused  to  grant  an  attachment,  although 
the  plaintiff  was  ready  to  undertake  to  discontinue  the  ac- 
tion. He  also  cited  Stock  v.  De  Smith  (Jb)  to  the  same  effect. 

Follett,  in  support  of  the  rule.  It  does  not  sufficiently 
appear  by  the  affidavit  that  any  action  was  in  fact  pend- 
ing on  the  same  award.  The  plaintiff  had  not  declared ; 
so  that  the  defendant  could  not  know  whether  the  award 
was  the  cause  of  action  or  not.  Besides,  in  this  case, 
there  was  a  distinct  demand  and  refusal  to  pay  before  the 
writ  was  sued  out,  so  that  the  party  was  in  contempt  be- 
fore action  brought.  This  distinguishes  the  present  case 
from  those  which  have  been  cited.  Upon  principle,  there 
is  no  reason  why  a  party  should  not  be  at  liberty  to  avail 
himself  of  both  remedies,  though  he  may  not  be  permitted 
to  pursue  both  at  the  same  time.  In  an  Anonymous  case, 
in  Andretvs  Reports,  p.  299,  a  rule  for  an  attachment  was 
granted,  on  the  plaintiff's  undertaking  to  discontinue. 

Lord  Lyndhurst,  C.  B. — The  case  in  Andrews  appears 
to  have  been  before  the  Court  in  Badley  v.  Loveday,  yet 
the  rule  was  there  refused.  There  is,  however,  no  sufficient 
ground  for  refusing  to  make  the  rule  absolute  upon  terms. 
If  it  were  discharged,  the  plaintiff  would  only  be  driven  to 

(a)  1  B.  &  P.  81.  (b)  Cases  temp.  Hardw.  106. 
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discontinue  his  action,  and  to  make  a  second  application  for  Exch.  of  PUas, 
an  attachment,  which  would  then  be  perfectly  regular.  The  ^  '  ^ 

rule  should,  therefore,  be  made  absolute,  upon  the  terms        Paull 
of  discontinuing  the  action  and  paying  the  costs.  Paull. 

Rule  absolute,  on  discontinuing  the  action 
and  paying  costs ;  the  attachment  to  lie  in 
the  office  for  a  fortnight  (a). 


(a)  In  Jfiggins  ▼•  WUles,  3  Man .  that,  ''  in  order  to  repel  the  appli- 

&  Ry.  382,  where  an  attachment  cation,  it  lies  on  the  party  resistinfi^ 

was  resisted  on  the  same  ground  ,  it  to  shew  that  the  action  was  pend- 

Bayley,  J,,  stated  the  rule  to  be,  ing  when  the  demand  was  made." 


Haynes  v.  Foster. 

if  EBT  for  money  had  and   received.     Plea — the  gene-  a  bill  broker, 
ral  issue.  r-n'^Z!^'^'^'* 

bill  from  a  cui- 

At  the  trial,  before  Gurnet/,  B.,  at  the  London  Sittings  tomer  merely 
after  Trinity   Term,    1832,  the  plaintiff  had  a  verdict,  of  procuring  it 
Much  contradictory  evidence  was  given  at  the  trial,  but  ^ noright^' 
the  state  of  facts  upon  which  the  Court  cave  their  judi;-  "mx  it  with  bills 

.  °  JO     of  other  custom- 

ment  being  fully  stated  in  the  judgment,  it  is  unnecessary  era,  and  to 
to  detail  them  here.  mLf  wa'wra-* 

In  the  Michaelmas  Term  following,   Wilde,  Sent.,  ob-  '^^y  *"**'/"  '^r 

*"  '         •'    '  vance  of  monlea 

tained  a  rule  to  set  aside  the  verdict,  and  for  a  new  trial;  to  himself;  itiil 
against  which,  cause  was  shewn  in  Hilary  and  Easter  right  to  deposit 
Terns,  1833,  by-  ^i;;fX 

for  the  purpose 
of  discount  as  a 

John  IVilliams,  and  Crompton,  for  the  plaintiff.  security  or  part 

security  for 
money  preyl- 

Wilde,  Serj t.,  Coleridge, Serjt., and  R.  V.Richards,  were  ^^  ^^^  ^~« 
heard  in  support  of  the  rule.  pledgee  of  bills 

under  such  cir- 
cumstances re- 

ceiTe  them  from  the  bill  broker,  with  knowledge  or  reasonable  ground  of  suspidon,  he  cannot  hold 

them  as  against  the  customer. 
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Ereh.  of  piea$,       The  judgment  of  the  Court  was  now  delivered  by — 

1833. 

Hatnei  Lord  Lyndhurst,  C.B.— Messrs.  Wood  %  Poole  car- 

FoflTEft         "®^  ^"  ^^^  business  of  bill  brokers  in  the  city  of  London. 
The  bills  in  question  were  placed  in  their  hands  by  the 
plaintiff^  in  order  that  they  might,  in  their  character  of  bill 
brokers,  procure  them  to  be  discounted.     Messrs.  ffood 
^  Poole  had  had  extensive  transactions  in  business  with 
the  defendants.   They  owed  the  defendants  a  balance  of 
some  amount,  and,  in  the  early  part  of  the  week  in  which 
the  bills  in  question  were  delivered  to  the  defendants, 
Messrs.    Wood  %  Poole  had  applied   to   them  for  assis- 
tance, and  Messrs.  Fosters  had  lent  them  a  considera- 
ble sum  of  money  upon  an  undertaking  that  bills  should 
be  deposited  in   their  hands  to  secure  them    for  their 
advances.     Some  bills  were  on  that  occasion  produced  by 
Wood  Sf  Poo/e,butthe  defendants  excepted  to  them;  and 
it   was  arranged,  that,  in  the  course  of  the   week,  fur- 
ther bills  to  the  satisfaction  of  Messrs.  Fosters  should 
be  delivered.     Application  was   made  to  Wood  ^  Poole 
by  one  of  the  partners  on  the  Saturday ^  requiring  them  to 
fulfil  their  undertaking ;  and,  in  the  course  of  that  day, 
Wood  delivered  to  the  defendants  bills  to  the  amount  of 
6000/.  and  upwards,  including  the  bills  in  question,  and  the 
defendants  advanced  them  a  further  sum  of  3000/.     The 
bills  on  the  Monday  were  re-delivered  to   Messrs.  Wood 
^  Poole,  in  order  that  they  might  take  the  particulars  of 
them,  and  they  remained  in  their  possession  during  that 
day;  they  were  returned  in  the  evening  to  the  defendants, 
and  within  a  day   or  two  afterwards,   Messrs.   Wood  ^ 
Poole  stopped  payment. 

The  question  is,  whether,  under  these  circumstances, 
Messrs.  Foster  ^  Co.  can  retain  the  bills  against  the 
plaintiff;  and  the  first  point  to  be  considered  is,  what 
was  the  duty  of  the  bill  brokers  in  this  case. 

We  are  of  opinion^  that,  according  to  the  general  law. 
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a  bill  broker  who  receives  a  bill  merely  for  the  purpose  Exch.  of  PUas, 

of  procuring  it  to  be  discounted  for  his  customer^  has  no 

right  to  mix  it  with  bills  of  his  other  customers,  and  to 

pledge  the  whole  mass  as  a  security  for  an  advance  of 

money ;    for  the  consequence  of  this  would  in  many  cases 

be,  that  the  bill  of  one  customer  might  be  detained  for  a 

loss  arising  from  the  dishonoured  bills  of  other  customers. 

Still  less  has  the  bill  broker,  as  we  think,  a  right  to  deposit 

bills,  which  are  received  merely  for  the  purpose  of  discount, 

as  a  security  or  part  security  for  money  previously  due  from 

him.  We  are  of  opinion,  therefore,  in  this  case,  that  Wood 

4r  Poole  acted  inconsistently  with  their  duty  to  the  plaintiff, 

by  depositing  the  bills  in  question,  with  large  amount  of 

other  bills  belonging  to  other  persons,  for  an  advance  of 

money,  and  as  a  security  in  part  for  previous  advances. 

The  next  question  is,  whether  this  affects  the  claim  of 
the  defendants,  Messrs.  Fosters.  In  general,  a  person 
who  advances  money  on  the  deposit  of  bills  has  by  law 
a  lien  on  them  against  the  owner,  although  the  party 
making  the  deposit  may  have  had  no  authority  to  pledge 
them.  This  is  clearly  established ;  but  the  rule  is  subject, 
we  think,  to  this  condition,  viz.  that  the  party  with  whom 
the  bills  are  pledged  is  ignorant  of  the  limited  authority 
of  the  person  making  the  pledge,  and  has  no  reason  to 
suspect  that  such  authority  is  of  a  restricted  character. 
The  question,  therefore,  in  the  present  case,  resolves  itself 
into  this — Did  Messrs.  Fosters  know  that  these  bills  were 
received  from  the  customers  of  Messrs.  Wood  ^  Poole  for 
the  purpose  of  discount,  or  had  they  good  reason  to  be- 
lieve it  ?  Because,  if  they  either  knew,  or  had  good  cause  to 
suspect  it — in  the  one  case,  they  had  no  right  to  receive  the 
bills  as  a  security;  and  in  the  other  case,  they  had  no  right  to 
receive  them  without  previous  inquiry :  and  if  they  chose  to 
take  the  bills  by  way  of  deposit,  without  making  such  in-^ 
quiry,  they  took  them  at  their  peril,  and,  not  having  exer- 
cised due  caution,  they  must  abide  by  the  result. 
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Bieh,  of  Pleat, 
1833. 


Now,  what  was  the  relative  situation  of  these  parties  ? 
Messrs.  Wood  ^  Poole  had  carried  on  business  as  bill  bro- 
kers in  the  city  of  London  for  a  considerable  time,  they  had 
in  fact  been  assisted  in  commencing  business  by  Messrs. 
Foster  8f  Co* ;  they  were  in  no  other  trade.  In  the  course 
of  their  business  they  had  had  money  and  bill  transactions 
to  a  considerable  extent  with  Messrs.  Foster  ^  Co.  These 
circumstances  lead  us  to  the  conclusion,  that  Messrs. 
Foster  ^  Co.  must  have  had  good  reason  at  least  to  suspect 
that  a  portion  of  the  bills  to  so  large  an  amount  as  GOOO/. 
must  have  been  deposited  with  Wood  ^  Poole  by  their 
customers  for  the  purpose  of  discount.  They,  however, 
made  no  inquiry,  but  received  the  bills  as  a  security, 
partly  for  a  past  advance,  and  in  part  for  an  advance  then 
made.  We  agree  with  the  jury,  that  due  caution  was  not 
exercised  in  this  transaction.  We  think  that  Messrs. 
Foster  %  Co.  took  the  bills  at  their  peril,  and  that  they 
cannot  hold  them  against  the  plaintiff.  The  verdict  there- 
fore must  stand  for  the  plaintiff. 

Rule  discharged. 


Fisher  v.  Beorez. 

The  prifil^  of  JRE7!E/J5'DO/JFFhad  obtained  a  rule  in  this  case,  on  be- 
arrest  of  an  am-  half  of  the  defendant,  calling  on  the  plaintiff  and  the  sheriff 
▼ant  ii  the  pri-  ^^  shew  cause  why  the  capitis  ad  satisfaciendumy  under 
▼Uegeoftheam-  ^hi^h  the  defendant  had   been  taken,  should  not  be  set 

baasadorandnot  ' 

oftheiertant     aside,  and  the  money  deposited  by  the  defendant  in  the 

hands  of  the  sheriff  returned,  on  the  ground  that  the  defen- 
dant was  privileged  from  arrest.  The  affidavit  on  which 
the  rule  was  obtained  stated,  that  the  defendant  was  a  ser- 


Where  a  perM>n 
alleged  to  be  a 
doBMfticaerrant 
of  an  ambana- 
dor  b  arretted, 
and  neither  the 


ambassador  nor  vant  of  the  Bavarian  ambassador;  that  he  was  the  first 
behalf  inter-       singer  in  the  Bavarian  chapel,  and  sung  solos;  that  it  was 

feres,  the  Court 

will  not  die* 

charfe  the  defendant  out  of  custody,  unless  he  shews  a  clear  case  of  b<m4  fide  service  as  a  domestic 

senrant  to  the  ambassador. 
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his  duty  to  attend  there  on  Sundays  aixd  Good  Fridays;  ^«*-^^'***« 
that  be  had  for  the  last  fourteen  years  been  constantly  in 
the  service  of  his  Excellency;  that  be  received  30/.  a-year 
for  bis  services;  that  he  was  paid  by  quarterly  payments 
by  the  secretary  to  his  Excellency ;  that  he  w  as  bound  to 
attend  whenever  he  was  called  on  to  do  so;  and  that  he  be- 
lieved no  other  person  was  competent  to  sing  the  solos. 

FoUett  appeared  for  the  plaintiff,  and  Plait  for  the 
sheriff. 

Follett  for  the  plaintiff.— The  defendant  has  not  brought 
himself  within  the  statute  of  Anne^  as  he  does  not  state 
himself  to  be  either  a  domestic  or  domestic  servant,  but 
only  a  servant.     Since  the  statute  of  Anne^  many  appli- 
cations have  been  made  to  the  Court,  almost  all  of  which 
have   been    unsuccessful;     although     the   Courts    were 
willing  to  grant  the  protection  where  the  service  was  bond 
Jidcy  yet  as  all  the  cases  were  colourable,  to  avoid  the  pay- 
ment of  debts,  they  invariably  failed.     The  statute  says, 
*^  domestic  or  domestic  servant  of  any  such  ambassador,*' 
and  it  is  declaratory  of  what  the  common  law  was.     This 
defendant  has  no  real  duties  to  perform,  except  singing, 
which  is  in  the  way  of  his  profession;  for  it  is  sworn  on  the 
plaintiff's  affidavit,  that  he  is  a  singer  by  profession,  a 
teacher  of  music,  that  he  is  a  vender  of  music,  and  makes 
a  large  income  by  his  business  ;  that  the  person  who  paid 
faim  his   salary  was  not  the  secretary  of  the  ambassador, 
but  a  person  of  the  name  of  Jefferson^  who  receives  the 
money  for  admission  at  the  doors  of  the  chapel,  out  of 
which  he  pays  the   defendant  his  salary  of  30/.  a-year. 
This  application  is  not  made  for  the  protection  of  the  Ba- 
varian minister.     If  this   privilege  had  been  claimed  for 
his  protection,  there  should  have  been  some  application 
from  him  or  his  household.     It  is  quite  absurd  that  a  per- 
son coming  here  as  a  singer  and  music  seller,  should  claim 

VOL.  II.  R  EX. 
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^*^\^r^*  exemption  from  arrest,  as  a  domestic  servant  of  an  am- 
bassador. This  defendant  did  not  come  to  this  country 
in  the  service  of  the  ambassador.  When  he  was 
arrested,  he  said  it  was  very  inconvenient,  as  it  was 
his  benefit  at  the  Opera  that  evening.  All  this  shews 
that  the  appointment  at  the  chapel  is  merely  colour- 
able, and  for  the  express  purpose  of  screening  him- 
self from  the  process  of  the  law;  but  in  Lockwood  v.  Dr. 
Coysgame  (a),  a  domestic  physician  to  a  public  foreign 
minister  was  denied  his  privilege,  because  it  appeared 
that  he  was  endeavouring  to  use  it  colourably,  as  a  screen 
to  protect  him  from  his  creditors.  Besides,  the  applica- 
tion comes  too  late.  The  arrest  was  in  JunCy  and  the  ap- 
plication is  not  made  till  November^  and  the  money  was 
paid  over  before  the  application  was  made.  Here  the 
defendant  paid  the  money  immediately  on  the  arrest,  with- 
out protest;  and  upon  being  asked  by  the  sheriff's  officer 
whether  he  intended  to  make  any  application,  the  defen- 
dant said  he  did  not ;  and  then  the  sheriff  paid  over  the 
money.  That  am'^unted  to  a  waiver  of  his  privilege. 
The  ambassador  has  been  applied  to,  but  he  refuses  to 
interfere. 

Pollock  and  Petersdorff^  in  support  of  the  rule. — On 
the  23rd  of  September^  the  plaintiff  had  notice  that  the 
defendant  intended  to  make  an  application  to  the  Court, 
and  the  money  was  not  paid  over  until  the  4th  o{  November , 
and  therefore  he  is  not  too  late  in  his  application.  It  is 
submitted,  that  where  the  proceedings  are  void,  no  lapse 
of  time  will  give  effect  to  them.  This  is  an  attempt  to 
give  effect  to  proceedings  which  were  clearly  illegal  and 
void.  [Lord  Lt/ndhurst,  C.  B. — A  party  may  waive  his 
privilege,  and  if  heu  pays  the  money  without  insisting  on 

(a)  3  Burr.  1676. 
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his  privilege,  does  he  not  thereby  waive  it?  Besides,  it  Exch.  of  Pleat, 
is  sworn  that  he  expressly  said,  he  should  not  make  any 
apphcation.]  It  would  be  hard,  if  a  mere  loose  conversa- 
tion of  this  nature  were  to  be  interpreted  into  a  waiver  of 
privilege.  The  defendant  is  clearly  privileged;  the  aflB- 
davits  state  distinctly  that  he  is  in  the  service  of  the  am- 
bassador. [Bayley,  B. — The  defendant  does  not  state  how 
he  was  hired.  That  is  a  fact  within  his  peculiar  know- 
ledge. The  affidavit  states  that  Jefferson,  and  not  the  am- 
bassador pays.]  It  is  sworn  that  the  defendant  has  been 
constantly  attending  the  chapel  for  fourteen  years,  except 
twice  when  he  was  ill;  and  that  the  ambassador  has  no 
other  chapel,  and  that  it  is  used  as  his  domestic  chapel. 
[Lord  Lyndhurst,  C.  B. — I  am  not  satisfied  on  the  affi- 
davits that  the  chapel  is  the  property  of  the  Bavarian 
ambassador.  I  infer  the  contrary,  from  Jefferson^s  re- 
ceiving the  profits  at  the  door.] 

Lord  Lyndhurst,  C.  B. — This  application  is  not  made 
by  the  ambassador,  nor  by  any  one  on  his  behalf.  I  am 
satisfied,  from  the  affidavits  on  the  pa.t  of  the  plaintiff, 
that  the  service  is  colourable  only.  It  is  sworn  that  the 
defendant  is  a  publisher  and  composer  of  music,  and  that 
he  makes  a  large  income  by  his  business ;  and  that  the 
defendant  himself  said,  do  you  suppose  I  should  take  that 
place  if  it  were  not  for  the  privilege  it  conferred. 

Bayley,  B. — The  privilege  is  not  the  privilege  of  the 
servant,  but  of  the  ambassador.  This  application  is  not 
made  on  behalf  of  the  ambassador,  or  of  any  one  con- 
nected with  him ;  but  on  behalf  of  the  defendant  alone. 
Although  he  says  that  he  is  liable  to  be  called  on  at  any 
time,  he  does  not  shew  that  he  has  ever  actually  been 
called  upon  by  the  ambassador  to  perform  any  services, 
nor  does  he  shew  how  he  was  hired,  nor  indeed  that  he 
was  hired  by  the  ambassador,  though  these  facts  were  pe- 
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^*^\^f^"'  culiarly  within   his  own  knowledge.     I  think,  therefore, 

that  the  rule  should  be  discharged. 

Rule  discharged  (a), 
(a)  Sec  Fither  ▼.  Begrex,  1  C.  &  M.  II7. 


Blackburn  v.  Peate. 

Where  an  attor-  ^SSUMPSIT  for  goods  sold.  It  appeared  that  the 
of  i^oi^'but  declaration  was  delivered  on  the  24th  of  October ^  with  a 
within  ten  miles,   demand  of  plea,  and  that  judgment  was  sisned  on  the 

he  must  enter  in  *        '  jo  o 

the  book  in  the    29th  for  want  of  a  plea. 

Master*!  office 
some  proper 

onemHeolIhe  Hoggins  obtained  a  rule  to  shew  cause  why  this  judg- 
office,  where        ment  should  not  be  set  aside,  on  the  ground  that  there 

notices  may  be  ,  ^ 

served;  and  it  was  a  plea  in  the  office  at  the  time.  It  appeared  from  the 
to  name  his  affidavits^  that  the  plaintifTs  attorney  resided  at  a  distance 
place  of  abc^e      of  seven  miles  from  town,  and  that  his  name  and  place 

under  rule  8,  if.  '  * 

r.  1  WiiL  4.  of  abode  were  entered  in  the  Master's  book ;  but  there 

plies  to  "  plead-  was  uo  Other  entry  in  the  book  of  any  place  in  London, 

as^otices  ^sum-  '^'^^^'wiiij^/er.  Or  the  borough  of  Southtcark,  or  within  one 

monsesy&c,  mile  of  the  office,  where  he  might  be  served  with  notices. 

though  not  men-  . 

tboedinit.         &c.,  as  directed  by  the  8th  rule  of  Michaelmas  Term, 

1  fFiU,  4.  The  defendant's  attorney,  on  the  28th,  sent 
a  plea  of  the  general  issue  to  the  plaintiff,  at  his  resi- 
dence, by  the  twopenny  post,  but  which  it  appeared  did 
not  reach  him  till  the  next  mornings  after  the  clerk  had 
started  to  sign  judgment;  and  the  same  day,  the  28th,  the 
plea  was  stuck  up  in  the  office,  and  another  was  entered 
in  the  plea  book.  The  question  turned  upon  the  con- 
struction of  the  above  rule. 

Heaion  shewed  cause. — The  rule  is,  "  that  every  at- 
torney admitted  in  this  Court,  and  residing  in  London,  or 
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within  ten  miles  of  the  same,  shall  forthwith  enter  in  such   Bxch.  of  Pleat, 

1833. 
book^  in  alphabetical  order,  his  name  and  place  ofabode^ 

or  some  other  proper  place ^  in  London,  Westminster,  or  the 
borough  of  Southwar/r,  or  within  one  mile  of  the  said  of- 
fee,  where  he  may  be  served  with  notices,  summonses, 
orders,  and  rules  in  causes  depending  in  this  Court/* 
That  rule  being  in  the  alternative,  the  plaintiff's  attorney 
has  sufficiently  complied  with  its  directions,  by  giving  his 
place  of  abode  which  was  within  ten  miles  of  London, 
though  not  within  one  mile  of  the  office.  According  to 
the  plain  interpretation  of  this  rule,  it  is  submitted,  that  an 
attoniey  who  lives  within  ten  miles  of  London,  has  the  op- 
tion of  giving  his  own  place  of  abode  or  some  other  proper 
place  within  one  mile.  The  second  '^  or "  applies  to  bis 
entering  in  the  book  some  other  place.  The  object  of  the 
rule  is,  that  where  an  attorney  has  no  regular  place  of  resi- 
dence, he  should  enter  in  the  book  some  known  place  where 
notices  may  be  served :  and  it  would  be  a  great  hardship  on 
attornies  who  reside  within  a  few  miles  of  town,  to  have  two 
places'of  business,  or  else  to  employ  an  agent.  This  rule  is 
founded  on  the  rule  oi  Hilary  Term,  1768,  and,  referring 
to  that  rule,  Mr.  Justice  Aston  says  {a),  "  There  are  many 
attornies  who  have  no  fixed  certain  place  of  residence; 
therefore  it  was  that  such  place  where  he  might  be 
served,  though  not  his  actual  place  of  abode,  was  men- 
tioned in  the  Rule:  but  where  the  name  and  place  of 
abode  is  entered,  then  service  at  that  place  is  the  proper 
service.*'  But,  conceding  that  the  rule  admits  of  a 
different  construction,  and  that  attornies  not  living  in 
London,  Westminster,  or  the  borough  of  Southwark,  are 
bound  to  enter  in  the  book  some  proper  place  within  one 
mile  of  the  office,  this  rule  does  not  apply  to  the  deli- 
very of  pleadings ;  the  words  are — notices,  summonses,  or- 
ders, and  rules,  and  pleadings  are  not  mentioned ;  and 
the  rule  expressio  unius  exclusio  est  alterius  applies. 

(a)  Lofft,  357. 
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E»eh,  of  PUasj      Lord  Lyndhurst,  C.  B. — There  is  no  doubt  that  the 
«^     ^  '  ^     rule  embraces  pleadings  as  well  as  notices;  the  inconveni- 
BL4CKBURN     eHCc  which  the  rule  intended  to  obviate  being  precisely 
PsATE.        ^be  ^ame  with  regard  to  the  one  as  the  other.     With 
regard  to  the  other  point,  the  rule  means,  that  every  at- 
torney residing  in  London,   Westminster,  or  Southwark, 
must  give  bis  place  of  abode  or  some  other  proper  place 
within  one  mile  of  the  office,  where  he  may  be  served  with 
notices^  &c. ;  and  where  he  does  not  reside  in  London,  but 
within  ten  miles,  then  he  must  specify  some  proper  place 
within  one  mile  of  the  office. 

Bayley,  B. — ^There  can  be  no  doubt  what  was  meant. 
The  object  was,  that  a  person  having  to  deliver  a  notice 
should  not  have  to  go  several  miles  out  of  town  in  order  to 
serve  it,  but  that  there  should  be  some  place  in  London  or 
within  a  mile  of  the  office  pointed  out  by  the  attorney,  where 
service  might  be  made.  By  the  introduction  of  the  words 
''  some  other  proper  place,*'  the  attorney  has  an  option 
which  he  otherwise  would  not  have  had,  and  he  may  either 
have  notices  left  at  his  place  of  abode  or  some  other  pro- 
per place  to  be  named  by  him.  By  putting  a  stop  after 
''  place,"  the  meaning  is  made  clearer;  and  the  subsequent 
words  ''  in  London,  &c.j*'  apply  as  well  to  the  attorney's 
place  of  abode,  as  to  the  "  other  proper  place;"  and  the 
Master  tells  us,  it  is  the  custom  of  all  attornies  so  situated^ 
to  have  some  place  within  one  mile  of  the  office,  where 
notices  may  be  left.  It  is  not  suggested  by  the  attorney 
that  he  was  misled. 

BoLLAND,  B.,  concurred. 

Rule  absolute. 
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EjLch,  of  Pleas, 
1834. 

Doe  d.  J.  Harries,  W.  J.  Tucker,  and  J.  Symmons,  v. 

Morse. 

-CiJECTMENT   to  recover  the  possession  of  a  farm,  By  a  marriage 
called  SL  DogwelPs,  in  the  county  of  Pembroke.    At  the  Jain  elates  were 
trial  before  Paiteson,  J.,  at  the  last  Spring  Assizes  for  the  **"I*^ '"  **"^i 

'     /  I-       o  ^  settlement,  and 

county  of  Pembroke,  it  appeared   that   the    action   was  » power  was  re- 
brought  to  try  the  validity  of  a  lease  granted   to  the  de-  persons  being  in 
fendant's  father-in-law  by  J.  O.  Edwardes,  the  father  of  the  actual  pos- 
one  of  the  lessors  of  the  plaintiff,  under  a  leasing  power  premisei,  by 
contained  in  a  settlement  dated  the  5th  of  August ,  1777,  mitations  in  the 
and  made  between  Rowland  Edwardes  the  elder,  and  Ann  {^e  way  part 
his  wife,  of  the  first  part,  J.  O.  Edwardes,  their  eldest  <>/ 'he  lands 

*^  thereby  settled 

son  and  heir-at-law,  of  the  second  part,    W,  Ford  and  J,  "for one, two. 
Harries  of  the  third  part,  J.  Symmons  and  George  Har-  nves,  or  any 
fies  of  the  fourth  part,  and  Catherine  Tucker,  spinster,  *""*  **'  °"*"^' 

*         '  '      *  '  of  years  not  ex- 

of  the  fifth  part,  by  which,  in  consideration  of  a  marriage  ceeding  twenty- 
one  years,  so  as 

then  intended  to  be  solemnized  between  the  said  J,  O.  upon  all  and 
Edwardes  and  Catherine  Tucker,  the  said  Rowland  Ed-  ZVJ^VeT 
wardes,  Ann  his  wife,   and  J,  O.  Edwardes  granted,  bar-  »houid  be  rc- 

,  served  and  con- 

gained,  sold,  and  released,  limited  and  appointed,  unto  tinned  payable 

the  said  William  Ford  and  John  Harries,  inter  alia,  the  gpecUve  conti- 
premises  in  question;  To  hold  the  same  unto  and  to  the  ""*"«« 5^ '^^ch 

^  '  '  lease  and  leases, 

use  of  the  said  William  Ford  and  John  Harries,  their  %  half-yearly 
heirs  and  assigns,  for  ever,  to  the  use  of  the  said  Row-  hettandmott 
land  Edwardes,  party  thereto,  and  his  heirs,  until  the  so-  rrw^s^that^omld 
lemnization  of  the  said  intended  marriage;  and,  from  and  |>e  reasonably 

^  had  or  obuin- 

ed,  without  tak- 
ing any  sum  or  sums  of  money  or  other  thing  hy  way  of  fine  or  income  for  the  same."  By  lease, 
dated  the  11th  Jannary,  1783,  a  tenant  for  life  of  the  estates  demised  a  part  of  the  settled  estates, 
to  hold  from  the  ith  of  January  preceding,  for  the  lives  of  three  persons  therein  named,  yielding 
and  paying  yearly  and  every  year  during  the  said  term  the  yearly  rent  or  sum  of  31/.  10«.,  at  or 
upon  the  two  most  usual  feasts  or  days  of  payment  in  the  year,  viz.  the  Feast  of  St.  Philip  and 
James  the  Apostles  {\st  May),  and  St.  Micliael  the  Archangel  {29th  Sept.),  by  even  and  equal  por- 
tions; the  first  payment  (o  be  made  on  the  Feast  of  St.  Philip  and  James  the  Apostles  next  ensuing 
the  date  of  the  lease: — Held,  that  the  lease  was  not  a  due  execution  of  the  power,  and  that  it  was 
therefore  invalid.  Held  also,  that  lenses  of  other  cst^ites  in  the  same  part  of  the  country  were  not 
admissible  in  evidence  to  shew  that  the  days  on  which  the  rent  was  reserved  in  the  lease  were  the 
usual  half-yearly  days  of  payment  of  rent  in  that  p;irt  of  the  conntry. 

VOL.  II.  S  EX. 
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Exch,  of  Pleas,  after  the  solemnization  of  the  marriage,  to  the  use  of  the 
1834.  .  . 

said  Rowland  Edwardes^  party  thereto,  for  and  during  the 

term  of  his  natural  life ;  remainder  to  the  use  of  the  said 
John  Owen  Edwardes  and  his  assigns  for  and  durinjg  the 
term  of  his  natural  life;  remainder  to  the  use  of  the  said 
fFilliam  Ford  and  John  Harries,  and  their  assigns,  during 
the  lives  of  the  said  Rowland  Edwardes  and  John  Owen 
Edwardes,  upon  trust  to  preserve  contingent  remainders; 
remainder  to  the  use  of  the  said  Johti  Symmons  and  George 
Harries,  their  executors,  administrators,  and  assigns,  for 
five  hundred  years  from  thence  next  ensuing,  upon  the 
trusts  thereinafter  expressed ;  remainder  to  the  use  of  the 
first  son  of  the  body  of  such  first  son  lawfully  issuing,  with 
divers  remainders  over:  Proviso,  that  it  should  and  might 
be  lawful  to  and  for  all  and  every  the  person  and  persons 
being  in  the  actual  possession  of  all  or  any  part  or  parts  of 
the  said  premises  thereinbefore  mentioned  and  intended  to 
be  thereby  granted  and  released,  limited  and  appointed  by 
virtue  of  the  limitations  aforesaid,  by  any  deed  or  deeds  in- 
dented under  their  hands  and  seals  respectively,  to  be  ex- 
ecuted from  time  to  time,  to  make  any  lease  or  leases  in 
possession,  and  not  in  reversion  or  remainder,  or  by  way 
of  future  interest,  of  all  or  any  of  the  same  premises,  or  of 
any  part  or  parts  thereof,  whereof  such  person  or  persons 
should  be  in  possession,  unto  any  person  or  persons,  for  one, 
two,  or  three  life  or  lives,  or  any  term  or  number  of  years 
not  exceeding  twenty-one  years,  so  as  such  lease  or  leases, 
by  any  express  words  therein  to  be  contained,  be  made  not 
dispunishable  of  waste,  and  so  as  upon  all  and  every  such 
lease  and  leases  there  should  be  reserved  and  continued 
payable  during  the  respective  continuance  of  such  lease 
and  leases,  by  half -yearly  payments,  the  best  and  most  im- 
proved  yearly  rents  that  could  be  reasonably  had  or  ob- 
tained, without  taking  any  sum  or  sums  of  money,  or  other 
thing  by  way  of  fine  or  income  for  the  same,  and  so  as  in 
every  such  lease  there  should  be  contained  a  clause  of  re- 
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entry  for  non-payment  of  the  rent  and  rents  to  be  thereby   Krch.  of  PUat, 
reserved,  and  so  as  the  lessee  or  lessees  to  whom  such  leases 
should  be  made  as  aforesaid  should  seal  and  deliver  a 
counterpart  or  counterparts  of  such  lease  and  leases  re- 
spectively to  be  made  as  aforesaid. 

The  marriage  took  place  shortly  after  the  said  settle- 
ment; and  Mr.  R,  Edwardes  soon  afterwards  died,  leaving 
the  said  «/.  O.  Edwardes  him  surviving.  By  an  indenture 
dated  the  11th  of  January y  1783,  made  between  the  said 
J,  O,  EdwardeSy  of  the  one  part,  and  Morris  Adams, 
of  St.  DogwelFs,  in  the  county  of  Pembroke,  farmer,  of 
the  other  part,  the  said  J,  O.  Edwardes,  in  consideration 
of  the  surrender  of  a  former  lease  theretofore  granted  on 
the  premises  thereafter  demised,  and  also  in  considera- 
tion of  the  rents,  covenants,  and  agreements  thereinaf- 
ter reserved  and  contained,  which,  on  the  part  of  the 
said  Morris  Adams,  his  heirs  and  assigns,  were  to  be 
paid,  performed,  and  kept,  and  for  divers  other  good 
causes  and  valuable  considerations  him  the  said  •/.  O. 
Edwardes  thereunto  especially  moving,  did  demise,  lease, 
set,  and  to  farm  let  unto  the  said  Morris  Adams,  his 
heirs  and  assigns,  all  that  messuage  or  tenement  and 
lands,  with  the  appurtenances,  commonly  called  and  known 
by  the  name  of  Lower  St,  DogwelVs,  then  in  the  occu- 
pation of  him  the  said  Morris  Adams,  his  under-ten- 
ants or  assigns,  together  with  all  houses,  &c.  (in  as  large 
and  ample  a  manner  as  Richard  Adams,  father  of  the 
said  Morris  Adams,  and  his  under-tenants  formerly  held 
and  enjoyed  the  same)  except  all  mines,  &c. ;  To  hold 
the  said  premises,  with  the  appurtenances,  except  as 
aforesaid,  unto  the  said  Morris  Adams,  his  heirs  and 
assigns,  from  the  fourth  day  of  January  then  instant, 
for  and  during  the  natural  lives  of  Elizabeth  Adams, 
Jane  Adams,  and  Alice  Adams,  daughters  of  the  said 
Morris  Adams  and  Mary  his  wife,  and  for  and  during 

s2 
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Exek.  ^  Pieas,  the  natural  life  of  the  survivor  or  longest  liver  of  them, 

yielding  and  paying  therefore,  yearly  and  every  year 
during  the  said  term,  unto  the  said  John  Owen  Edwards, 
his  heirs  and  assigns,  the  yearly  rent  or  sum  of  311.  lOs,, 
at  or  upon  the  two  most  usual /easts  or  days  of  payment  in 
the  year,  (that  is  to  say),  the  feast  of  Saint  Philip  and 
James  the  Apostles  (the  Ist  of  May),  and  Saint  Michael 
the  Archangel,  by  even  and  equal  portions,  the  first  of  such 
payments  to  begin  and  be  made  on  the  feast  of  Saint  Phi- 
lip  and  James  the  Apostles,  next  ensuing  the  date  thereof; 
and  also  five  couples  of  young  fat  hens  at  Shrovetide  yearly ; 
and  carrying  or  causing  to  be  carried  three  cart-loads  of 
coal  or  culm  from  the  coal  or  culm  pits  to  the  dwelling- 
house  of  either  Hook  or  Sealyham  yearly;  and  also 
grinding  and  doing  suit,  with  all  his  and  their  and  every  of 
their  corn,  grist,  grain,  and  malt,  at  the  grist  mill  called 
Treffgame  Mill,  during  the  said  term,  and  keeping  one 
dog,  either  hound,  greyhound,  or  spaniel,  in  good  sporting 
order,  for  the  said  John  Owen  Edwardes,  his  heirs  and  as- 
signs; and  also  paying  and  discharging  yearly,  during 
the  said  term,  the  chief  rent,  called  the  bishop's  rent,  for 
the  said  premises:  Proviso  for  re-entry  in  case  the  rent 
should  be  unpaid  by  the  space  of  twenty-one  days  next 
after  either  of  the  said  days  of  payment  whereon  the  same 
ought  to  be  paid  as  aforesaid,  being  lawfully  demanded, 
and  no  sufficient  distress  or  distresses  to  be  had  or  found 
on  the  premises  to  satisfy  the  same,  together  with  all  ar- 
rearages thereof,  if  any,  or  nonperformance  of  the  covenants 
and  agreements  therein  contained. 

Mr.  J.  O.  Edwardes  died  on  the  8th  of  July,  1825, 
leaving  W.  E.  Tucker,  one  of  the  lessors  of  the  plaintiff 
and  the  eldest  son  of  the  marriage. 

At  the  trial  it  was  contended,  on  the  part  of  the 
plaintiff,  that  the  power  required  the  best  half-yearly  rent 
to  be  reserved  by  half-yearly  payments;   but   tliat  the 
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lease  reserved  the  rent  payable  on  the  1st  of  May  and  ^^^'  ^^^'' 
the  29th  of  September,  which  were  nothing  like  half- 
yearly  payments.  That,  if  the  duties  and  customs  were 
reservations  of  rent^they  ought  to  have  been  reserved  half- 
yearly.  That  they  were  in  the  nature  of  a  fine,  and  con- 
trary to  the  power.  That  the  clause  of  re-entry  should 
have  been  immediate  on  non-payment,  and  not  extended, 
as  in  the  lease,  to  twenty-one  days  after  the  days  appoint- 
ed for  payment ;  and  that  it  was  clogged  with  the  condition 
*'  in  case  no  sufficient  distress  should  be  found  on  the  pre- 
mises." That  the  first  rent  being  made  payable  on  the  1st 
of  May,  and  within  six  months,  made  it  a  forehand  rent. 

It  was  contended,  on  the  part  of  the  defendant,  that 
parol  evidence  was  admissible  to  shew  what  was  meant  by 
half-yearly  payments;  that  Lady-day  and  Michaelmas, 
though  not  strictly  half-yearly  divisions  of  the  year,  were 
always  held  to  be  half-yearly  payments,  because  it  was 
the  usage  to  receive  rent  on  those  days.  The  counsel  for 
the  defendant  then  tendered  leases  of  other  estates  in 
Pembrokeshire,  to  shew  the  usage  to  pay  rent  on  those 
days.  Secondly,  it  was  contended  that  the  duties  w^ere  not 
payments  of  rent,  nor  were  they  a  fine.  Thirdly,  that  the 
condition  of  re-entry  being  limited  to  twenty -one  days, 
was  according  to  the  power ;  that  the  condition  must  be 
a  reasonable  condition;  and  that  it  was  not  unreasonable 
to  limit  it  to  the  case  of  rent  in  arrear  for  twenty-one  days, 
and  no  distress  to  be  found  on  the  premises.  The  learned 
Judge  was  of  opinion  that  he  ought  not  to  receive  leases 
of  other  estates  in  the  neighbourhood  in  evidence;  but 
that  evidence  might  be  received  of  a  custom  to  pay  rents 
on  those  days,  and  relied  on  the  case  of  Smith  v.  Will- 
son  {a).  He,  however,  thought  that  the  reservation  of 
vent,  being  on  well-known  feast  days,  might  be  considered 
half-yearly  reservations  within  the  power — that  the  re- 
servation of  the  fowls  was  not  a  fine — and  with  respect 

(a)  lB.&Adol.801. 
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Exeh.  of  Pleas,  to   the   proviso  for  re-entry,  that  the  power   was   quite 

general,  that  there  shall  be  a  clause  of  re-entry;  and, 
therefore,  that  this  clause  was  sufficient;  and,  being  of 
opinion  that  the  lease  was  a  proper  execution  of  the  power, 
he  nonsuited  the  plaintiff,  giving  him  leave  to  move  on  all 
the  points.  Chilton  in  Easter  Term  last  obtained  a  rule 
accordingly,  against  which  cause  was  now  shewn  by — 

John  Wilson^  John  Evans,  and  JB.  V.  Williams. — The 
question  is,  whether  the  lease  in  this  case  is  a  valid  lease, 
and  that  depends  on  the  construction  of  the  power  in  the 
settlement.  The  objections  are  strictissimi  juris.  Now, 
although  it  seems  formerly  to  have  been  thought  that  a 
leasing  power  was  to  receive  a  more  strict  construction  than 
any  other  power  (a),  a  more  liberal  principle  has  since  pre- 
vailed, and  it  is  now  held  that  they  are  to  be  construed  like 
other  powers,  and  that  they  are  to  receive  a  reasonable 
and  libera]  construction ;  Right  d.  Bassett  v.  Thomas  (b) ; 
Goodtitle  v.  Funucan  (c) ;  Pomeroy  v.  Partington  {d) ; 
and  that  they  ought  to  be  construed  according  to  the  in- 
tention of  the  parties  who  create  the  power.  The  first 
objection  is,  that  the  first  rent  is  reserved  for  a  period  of 
four  months,  the  first  payment  of  rent  being  on  the  Ist  of 
May,  and  the  lease  taking  effect  from  the  4th  of  January, 
and  that  it  is,  therefore,  in  the  nature  of  a  fine  or  income, 
and  that  the  best  rent  is  not  reserved,  contrary  to  the 
terms  of  the  power.  But  here,  the  lessee  had  been  in 
the  prior  occupation  of  the  farm  under  a  former  lease,  in 
consideration  of  the  surrender  of  which  this  lease  was 
granted ;  and  as  fraud  is  neither  found,  nor  can  it  be  pre- 
sumed, the  inference  is,  that  the  rent  was  reserved  for  a 
prior  occupation.  The  case  o(  Isherwood  y.  Oldknow{e) 
is  conclusive  as  to  this  objection.     There,    tiiere  was  a 

(a)  3  Vin.  Abr.  431.  570,  57 1 .     See  also  Doe  d.  Smith 

(h)  3  Burr.  1446.  v.  Doe  d.  Jcrscj/,  1  B.  &  B.  97 ;  3 

(c)  2  Doug.  573.  J.  B.  Moore,  33.9. 
(</)  3  T.  R.  675;  Sugd.  on  Pow.  (c)  3  M,  &-  S.  382. 
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power  to  make  leases  for  two  or  three  lives,  or  for  the  Eich.  of  PUatt 

1834. 
term  of  twenty-one  years,  so  as  there  was  reserved  the  best 

and  most  improved  yearly  rent  which  at  the  time  of  making 
such  lease  could  be  gotten  for  the  same,  without  taking 
any  sum  or  sums  of  money  for  or  in  lieu  of  a  fine  or  in- 
come for  the  same.  By  an  indenture,  dated  the  i5th  of 
October,  1800,  the  premises  were  leased  for  fourteen 
years,  to  be  computed,  as  to  the  meadow  land,  from  the 
13th  of  February  last,  the  pasture  from  the  25th  of  March 
last,  and  the  messuage  from  the  12th  of  Mai/  last,  under 
a  yearly  rent,  payable  to  the  lessor  and  such  other  person 
as  should  be  entitled  to  the  freehold  and  inheritance,  half 
yearly,  on  the  11th  of  November  and  the  25th  of  March, 
the  first  payment  to  be  made  on  the  1 1th  of  November  next 
ensuing.  It  was  held  that  the  reservation  of  the  first 
half-year's  rent,  payable  at  the  end  of  twenty-seven  daydj 
was  not  taking  a  sum  of  money  for  a  fine,  being  in  consi- 
deration of  a  preceding  occupation.  And  Lord  Ellenbo- 
rough  says  (a),  after  stating  the  facts — "  But  how  is  that  a 
breach  of  the  condition?  Is  it  taking  a  sum  or  sums  of 
money  for  or  in  lieu  of  a  fine?  It  is,  at  the  utmost,  but 
granting  a  lease  with  a  covenant  for  payment  of  the  first 
rent  before  the  half-year  has  expired.  It  is,  therefore,  at 
the  utmost,  only  taking  a  covenant  which  may  be  the 
means  of  possibly  acquiring  to  him  a  sum  of  money.  The 
reservation  appears  to  be  in  consideration  of  an  antece- 
dent occupation  ;  it  is  not  in  lieu  of  a  fine  if  a  party  take 
a  compensation  for  a  time  antecedent  to  the  date  of  the 
lease,  during  which  time  the  lessor  has  been  permitted 
to  occupy,  and  considering  the  lease  as  if  it  were  exe- 
cuted at  the  time  of  the  commencement  of  the  occupa- 
tion." And  Le  Blanc,  J.,  there  says  {b) — **  True  it  is  that 
the  lessee,  in  strictness,  would  only  have  had  an  enjoyment 
under  the  lease  for  a  month ;  but  it  appears  that  the  term 
was  to  commence,  as  to  different  parts  of  the  farm,  from 

{a)  3  M.  &  S.  393.  {h)  3  M.  &  S.  401. 
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Exch.  of  Pkast  antecedent  periods.    If  this  objection  sliould  prevail,  then, 

upon  every  lease  granted  at  a  rent  payable  half-yearly, 
which  is  dated  on  a  given  day,  from  which  less  than  half 
a  year  to  the  first  day  of  payment  has  to  run,  it  might  be 
argued  that  the  reservation  of  the  first  half-year's  rent 
would  be  pro  tanto  a  foregift,"  [Lord  Lyndhurst,  C.  B. — 
There  was  no  evidence  to  shew  how  Adams  held  under  the 
former  lease.  If  he  surrendered  a  lease,  reservuig  rent  at 
St.  Philip  and  St.  James,  and  Michaelmas,  then  the  rent 
would  be  running  on ;  and  perhaps,  it  is  to  be  presumed, 
that  the  former  lease  reserved  the  rent  on  the  same  days.] 
In  Doe  d.  Lord  Shrewsbury  v.  Wilson  {a),  there  was  a  power 
to  lease  for  three  lives,  or  twenty-one  years,  or  any  term 
of  years  determinable  on  three  lives,  *'  so  as  upon  all  and 
every  such  lease  and  leases  there  be  reserved  and  made  pay- 
able yearly,  during  the  continuance  thereof,  the  usual  and 
accustomed  yearly  rents,  boons,  and  services."  The  lease 
was  dated  from  the  6th  of  January,  1785,  for  three  lives,  if 
three  persons  therein  named  should  so  long  live,  at  a  rent 
payable  at  Lady-day  and  Michaelmas.  It  appeared  that  a 
similar  lease  had  been  granted  before  the  creation  of  the 
power.  It  was  objected,  that  the  rent  being  reserved  half- 
yearly,  the  first  payment  was  to  take  place  at  a  period  less 
than  half  a  year  distant  from  the  day  of  the  demise,  and, 
therefore,  was  in  the  nature  of  a  fine  or  forehand  rent; 
but  the  Court  held  that  the  lease  was  valid.  In  that  case, 
there  certainly  were  the  words,  *'  usual  and  accustomed 
rents."  The  case  of  Doe  v.  Giffard,  cited  by  Campbell 
arguendo  in  Doe  v.  Wilson  (i),  may  be  relied  on  by  the 
plaintiff;  but  the  objection  there  was,  that  for  a  consider- 
able portion  of  the  last  year  there  would  be  no  rent  re- 
served, as  the  year  would  end  on  the  14th  of  September, 
and  no  rent  would  be  payable  from  the  previous  Lady^ay. 
Besides,  that  was  a  lease  for  years,  for  a  term  certain,  and 
there  would,  in  that  case,  be  a  certain  injury  to  the  remain- 

(^0  5  B.  &  A.  363,  371,  372.  {h)  Id. 
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der-inan,  and  in  no  way  could  he  be  benefited.     Whereas,  Exck,  of  Pleas, 

1834. 
this  is  a  lease  for  lives;  and  there  is  a  distinction  between 

a  lease  for  years  certain  and  a  lease  for  lives.  The  deter- 
mination of  the  latter  must  inevitably  be  uncertain,  and  it  is 
an  equal  chance  whether  the  remainder-man  will  be  a  gainer 
or  a  loser.  He  may  gain.  As,  suppose  the  tenant  for  life 
dies,  and  the  remainder-man  comes  into  possession,  and 
afterwards  the  cestui  que  vie  dies  on  the  day  after  the 
Michaelmas  rent  becomes  payable,  the  remainder*man 
would  obtain  an  advantage,  by  receiving  the  rent  and  hav- 
ing the  enjoyment  of  the  land  from  that  time  to  the  4th  of 
January :  or,  suppose  the  tenant  for  life  dies  on  the  30th 
of  April,  and  the  cestui  que  vie  dies  on  the  Michaelmas- 
day  after,  the  remainder-man  would  be  entitled  to  the 
whole  year's  rent  for  an  occupation  of  not  more  than  five 
months  after  his  right  accrued. 

The  second  objection  is,  that,  though  by  the  terms 
of  the  power,  the  rent  is  to  be  payable  half-yearly,  the 
rent  by  this  lease  is  not  reserved  by  half-yearly  pay- 
ments. It  cannot  be  contended  that  the  party  is  to 
be  held  to  a  strict  literal  performance  of  the  power, 
since,  if  the  term  **  half-yearly"  is  to  be  construed  in  its 
strictest  sense,  it  is  not  capable  of  being  performed,  as 
the  year  cannot  be  divided  into  an  equal  number  of  days. 
The  period  from  Lady-day  to  Michaelmas  is  188  days, 
and  from  Michaelmas  to  Lady-day  is  177  days;  yet  such 
a  reservation  would  be  admitted  to  be  good,  because  they 
are  usual,  well-known  days.  If  the  parties  who  made  this 
settlement  considered  other  days  half-yearly  days  of  pay- 
ment, the  Court  will  have  regard  to  this  consideration. 
The  half-yearly  days  for  the  payment  of  dividends  are  not 
equal  divisions  of  the  year.  The  Court  will  look  to  the 
usage  and  custom — Lady -day  and  Michaelmas-day  are 
considered  as  half-yearly  days  merely  from  usage  and 
custom.  This  lease  gives  the  best  evidence  of  the  sense 
in  which  the  parties  used  the  term  "  half-yearly"  in  the  leas- 
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Exeh.  of  PUas,  ing  power.     [Lord  Lyndhurst^  C.  B.— Can  a  person,  hav- 
ing created  a  power^  explain  its  meaning  by  a  subsequent 
instrument?]     A  reservation  of  rent  at  the  usual   feast 
days  would  have  been  within  the  power,  and  what  are  the 
usual  feast  days  depends  on  the  custom  of  the  country. 
In  Cowdrey*8  case  (a),  one  seised  of  lands  devised  in  these 
words,  viz.   **  I  give  to  Robert  Cowdrey  40*.  of  yearly 
rent,  growing  out  of  all  my  lands  in  Havokeley^^  with  a 
clause  of  distress  for  non-payment  thereof  at  the  usual 
feasts  during  his  life.     Tlie  usual  feasts  to  pay  rent  in  the 
place  where  the  lands  lay,  were  the  feasts  of  St.  Michael 
and  the  Annunciation:  the  rent  was  in  arrear  at  the  feast 
of  St.  Michael^  and  the  devisee  distrained.     And  it  was 
held  for  the  avowant  that  the  devise  was  good,  and  that 
the  usual  days  shall  be  taken  to  be  the  usual  days  for 
the  payment  of  rent  in  the  place  where  the  lands  were. 
Extrinsic  circumstances  may  be  taken  into  consideration  in 
construing  a  power.     In  Cholmondeley  \.  Clinton  (6),  Sir 
2.  Plumer  says: — '^  I'ake  a  familiar  instance  in  the  con- 
struction of  the  words  *  the  true  religion;*  the  expositor 
interprets  it  to  mean  the  Christian  religion ;  but  would  he 
persevere  in  that  construction  when  he  discovered  the  words 
to  have  come  from  a  Mahomedan  ?"  The  term  **  half-yearly" 
is  not  a  term  of  well-known  import  in  the  law ;  the  term 
"  half-year  *  is  in  its  nature  equivocal,  and  the  usage  must  be 
resorted  to  to  explain  its  meaning.    In  Smithy.  Wilson (c), 
where,  in  a  lease  of  a  rabbit  warren,  the  lessee  covenanted 
that  at  the  expiration  of  the  term  he  would  leave  on  the 
warren  10,000  rabbits,  the  lessor  paying  for  them  60/.  per 
thousand;  it  was  held,  in  an  action  by  the  lessee  against 
the  lessor,  for  refusing  to  pay  for  the  rabbits  left  at  the 
end  of  the  term,  that  parol  evidence  was  admissible  to 
shew  that,  by  the  custom  of  the  country  where  the  war- 


(rt)  2  Anderson,  122,  pi  67-  (M  2  Jatob  &  Walker,  121. 

(r)  3  B.  &  Adol.  72S. 
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ren  was,  the  word  **  thousand,"  as  appHed  to  rabbits,  de-  ^^-^ch,  of  Phui, 
noted  1,200.     So,  if  it  be  shewn  that  the  owners  of  this 
particular  estate  considered  these  as  half-yearly  days,  and 
the  Court  has  before  it  the  usage  as  considered  by  the 
creator  of  the  power  himself,  it  is  to  be  inferred  from 
this  lease,  that  the  rents  in  the  former  lease  had  been  re- 
served on  the  same  days;  because,  although  the  habendum 
is  from  the  4th  of  January,  the  first  rent  is  made  payable 
on  the  1st  of  May,     The  reddendum  states  the  days  on 
which  the  rent  was  reserved   to  be  the  two  most  usual 
feasts  or  days  of  payment.    A  literal  and  arithmetical  con- 
struction is  out  of  the  question,  and  therefore  a  reasonable 
construction  must  be  resorted  to.     The  proper  construc- 
tion here  is,  that  there  should  be  two  equal  payments  in 
the  year,  at  reasonable  intervals.     Here,  there  are  two 
equal  payments  in  the  year,  at  reasonable  intervals.     The 
learned  Judge  was  wrong  in    rejecting  the   evidence  of 
usage.     The  leases  tendered  were  admissible  for  that  pur- 
pose.    If  Cowdreys  case  be  law,  the  ancient  leases  ten- 
dered by  the  defendant  should  have  been  received.     No- 
thing would  shew  more  that  these  were  reasonable  days 
than  that  such  were  the  days  of  payment  reserved  in  leases 
of  other  estates  in  the  same  neighbourhooil.    [Bayley^H, 
— You  might  have  given  evidence  of  those  being  the  usual 
days  of  payment,  by  shewing  that  it  was  the  custom  to  pay 
rents  on  those  days  in  that  neighbourhood.    But  here  you 
proposed  to  give  evidence  of  the  usage  by  leases  of  other 
estates  in  the  county.   Lord  Lyndhurst,  C.  B. — They  were 
contracts  between  diflbrent  parties.     Suppose  you  were 
to  produce  half  a  dozen  leases  in  which  the  reservation  of 
the  rent  was  on  those  particular  days,  how  is  the  other 
side  to  meet  that  ?    By  producing  other  leases  in  which 
the  reservations  were  different?     How  is  that  evidence? 
Declarations  of  deceased  persons  are  admissible  to  prove 
reputation,  thougii  they  may  have  been  interested.  There- 
fore, a  foriiorif   leases,  binding  upon   deceased  lessors. 
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^«*-^  P^os»  would  be  evidence.  Supposing,  under  a  power  for  re- 
servation of  the  rent  on  the  usual  days,  the  rent  had  been 
reserved  on  Lady-day  and  Michaelmas y  it  might  be  shewn 
that  they  were  not  usual  days  in  that  particular  county. 
(They  then  proceeded  to  argue  the  other  objections;  but,  as 
the  Court  gave  no  judgment  upon  them,  they  are  omitted). 

Chilton  and  Whiicombe,  contrd. — The  first  question  is, 
whether  the  reservation  of  the  first  rent  to  be  paid  on  the 
1st  of  May  be  a  forehand  rent;  but,  if  not,  there  is  another 
objection  to  the  reddendum,  that  it  is  not  the  best  rent 
that  could  be  obtained.  In  Doe  v.  Giffardy  where  the 
power  required  the  best  and  most  approved  yearly  rent  to 
be  reserved,  and  the  lease  was  dated  the  14th  of  Septem- 
ber,  1809,  and  was  for  twenty-one  years  from  the  day  of 
the  date  of  the  lease,  payable  by  two  even  half-yearly  pay- 
ments, on  the  ^th  of  September  and  the  S5th  of  March; 
the  first  payment  to  be  made  on  the  Soth  of  March  then 
next;  the  lease  was  held  void,  because,  as  the  rent  was 
made  payable  on  the  ^dth  of  March  and  the  29th  of  Sep- 
tember,  and  the  term  of  the  lease  would  expire  on  the 
14th  of  September,  there  would  be  no  rent  payable  under 
it  from  the  25th  of  March  preceding  the  expiration  of 
the  term.  The  case  of  Doe  d.  Lord  Shrewsbury  v.  Wil- 
son proceeded  on  a  distinction  between  the  facts  in  that 
case  and  those  in  Doe  v.  Giffard.  Lord  Tenterden  says  (a), 
speaking  of  Doe  v.  Giffard — "  That  case,  however,  is 
very  distinguishable  from  the  present.  In  that  case  the 
power  was  to  lease  at  the  best  and  most  improved  yearly 
rent  that  could  be  obtained.  The  power  under  which  this 
lease  is  granted  requires  that  there  shall  be  reserved  the 
usual  and  accustomed  yearly  rent.  Now,  as  far  as  we 
have  any  evidence  what  the  usual  and  accustomed  rent 
was,  it  appears  to  have  been   a  yearly  rent,  payable  at 

C«)  5B.&Ald.38l. 
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Lady-day  and  Michaelmas.  1  am,  therefore,  of  opinion  ^^^^':^^^'^^» 
that  a  rent  payable  at  those  days,  although  the  right  to 
demand  it  arose  in  less  than  half  a  year,  is  a  usual  and 
accustomed  rent  within  the  meaning  of  those  words  in  the 
condition  contained  in  the  leasing  power."  The  distinc- 
tion between  usual  and  accustomed  rents,  as  in  Doev.  WiU 
sofif  and  the  best  and  most  improved  rents,  as  in  Doe  v. 
Giffard,  applies  in  the  present  case,  the  words  in  this 
lease  being — "  the  best  and  most  improved  yearly  rents." 
The  latter  case,  therefore,  is  an  authority  in  point ;  and 
its  authority  is  not  at  all  weakened  by  the  decision  in 
Doe  V.  Wilsofif  but  is  recognised  and  confirmed  by  it. 
Isherwood  v.  Oldknow  is  not  in  point.  In  that  case  there 
had  been  six  months*  prior  occupation  of  the  whole 
of  the  subjects  of  demise  before  the  first  rent  became 
payable.  Lord  Ellenborough  there  says  (a) — "  The  re- 
servation appears  to  be  in  consideration  of  an  ante- 
cedent occupation;  it  is  not  in  lieu  of  a  fine,  if  a  party 
take  a  compensation  for  a  time  antecedent  to  the  date 
of  the  lease,  during  which  time  the  lessee  has  been  per- 
mitted to  occupy,  and  considering  the  lease  as  if  it  were 
executed  at  the  time  of  the  commencement  of  the  occu- 
pation." In  this  case  the  habendum  was  only  from  a  week 
prior  to  the  date  of  the  lease,  and  there  is  nothing  to  shew 
that  there  was  any  other  antecedent  occupation.  Could 
that  argument  of  Lord  Ellenborough* s  have  been  applied 
if  the  habendum  had  been,  as  here,  only  for  a  week  ante- 
rior ?  Would  this  seven  days'  antecedent  occupation  sup- 
port in  evidence  such  a  replication  as  Lord  Ellenborough 
speaks  of  when  he  asks  (b) — "  If  it  had  been  alleged  in 
pleading  that  this  was  a  taking  of  the  rent  contrary  to  the 
power,  might  it  not  have  been  replied,  that  the  rent  was 
taken  merely  to  compensate  the  lessor  for  an  antecedent  oc- 
cupation?"    Lord  Ellenborough  adds — "  This  could  not 

(a)  3  M.  &  S.  393.  (6)  Ibid. 
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^^-ch.^Phax,  in  any  shape  deprive  the  remainder-man  of  any  portion  of 

his  interest."  Mr.  Justice  Baylei/'s  judgment  in  that  case 
affords  a  similar  view.  He  says  (a),  "As  to  the  second 
objection,  that  the  reservation  of  the  first  half-year's  rent 
was  made  by  way  of  premium  or  foregift — I  do  not  think 
that,  as  it  stands  on  the  pleadings,  the  first  half  year's 
rent  must  be  considered  as  payable  for  twenty-seven  days' 
occupation,  but  for  half  a  year's  bye-gone  occupation.  If 
the  reservation  had  been  colourable  and  in  fraud  of  the 
power,  I  should  have  thought  it  might  be  considered  as  a 
premium;  but  we  cannot  presume  fraud."  [Bar/lei/,  B. — 
In  that  case  there  could  be  no  occupation  rent-free  at  the 
end  of  the  term.]  Here  this  is  not  the  best  rent  for 
the  remainder-man,  but  at  the  end  of  the  term  there 
is  a  long  occupation  without  any  rent.  The  tenant  for 
life  must  take  care  to  make  such  a  lease,  as,  die  when 
he  will,  will  not  prejudice  the  remainder-man.  This 
proposition  is  founded  on  common  reason  and  common 
justice.  Apply  the  criterion  of  Lord  Eldon^  in  his  judg- 
ment in  the  House  of  Lords^  in  the  celebrated  case  of 
the  Queensbury  Leases {b).  He  there  says — "There  is 
but  one  criterion  which  our  Courts  always  attend  to  as 
a  leading  criterion,  on  discussing  the  question  whether 
the  best  rent  has  been  got  or  not;  that  is,  whether  the 
man  who  makes  the  lease  has  got  as  much  for  others 
as  he  has  for  himself;  for,  if  he  has  got  more  for  him- 
self than  for  others,  that  is  decisive  evidence  against 
him."  He  must  not  get  more  for  himself  than  (not  only 
probably  but  by  possibility)  the  remainder-man  can  get. 
Suppose  the  tenant  for  life  dies  the  day  after  the  first 
payment  of  rent,  he  has  got  too  much  for  himself,  and  that 
without  any  equivalent  consideration.  So,  also,  if  he  dies 
the  day  after  the  short  half  year.  It  may  be  said,  as  to 
the  latter,  that  he  and  the  remainder-man  run  an  equal 

(o)  Page  404.  (6)  6  Dow,  344;  Sugd.  on  Po\v.G12. 
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chance.     But  if  the  law  says  that  he  decidedly  must  not  Exch.  of  PUas, 
force  the  remainder-man  to  have  less  than  himself,  surely 
he  must  not  gamble  with  the  rights  of  the  remainder-man. 
He  must  not,  without  his  consent,  put  him  in  jeopardy  of 
getting  less. 

As  to  the  second  objection.     There  is  no  reference  to 
custom  or  usage  in  the  power.     It  is  a  direction  plain, 
simple,  and  not  to  be  misunderstood.    There  is  to  "  be 
reserved,  and  continued  payable,  during  the  continuance 
of  such  lease   and  leases,  by  half-yearly  payments,  the 
best  and  most  improved  yearly  rents;"  that  is,  a  yearly 
rent,  one  half  of  which  is  to  be  paid  at  the  end  of  one 
half  of  the  year,  the  other  at  the  end  of  the  other  half. 
But  it  is  said  on  the  other  side,  that  a  perfect  half-yearly 
division  is  impossible,  because  the  year  is  composed  of 
three  hundred  and   sixty-five  days.     That  would  go  the 
length  of  saying,  that,  if  the  power  exacts  impossibilities, 
there  can  be  no  lease.     It  is  not  true,  that  the  law  recog- 
nises no  divisions  of  the  year  in  respect  of  the  payment  of 
rent.     In  Harrington  v.  Wise  {a)  it  is  laid  down,  that  *'  if 
a  man  lease  for  years,  reserving  a  certain  rent  at  the  two 
usual  feasts  of  the  year,  without  expressly  saying  what 
feasts,  yet  the  law  will  say,  that  it  shall  be  at  those  two 
feasts  which  are  the  most  usual  for  payments,  viz.  Michael- 
mas  and  Lady-day.''     There  are,  therefore,  half-yearly 
divisions  of  the  year  recognised  by  law.  No  doubt,  a  man, 
who  is  not  controlled,  may  make  other  days  of  payment  for 
himself;  but  if  he  is  bound  by  a  power  to  reserve  rent 
quarterly,  or  half-yearly,  he  must  take  care  not  to  go 
wider  of  the  proportion  than  the  days  in  common  use.    The 
expression  '^  half-yearly  "  must  at  all  events  be  intended 
to  mean  a  fair  proportional  division  of  the  year.     [Lord 
Lyndhurst,  C.  B. — What  is  there  to  shew  that  these  were 
the  usual  days  of  payment  in  the  common  acceptation  of 

{a)  2  Roll.  Abr.  450. 
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^*ch,ofPient,  the  woFil  ?]     Nothing.     Powers  are  to  be  interpreted  by 

construction  of  law.  The  words  in  the  power  have  a  clear 
legal  meaning,  and  consequently  extrinsic  evidence  was 
not  admissible.  There  might  have  been  more  weight  in 
the  argument,  if  the  power  had  required  that  the  rent 
should  be  reserved  by  half-yearly  payments  on  the  usual 
and  accustomed  half-yearly  feasts  or  days  of  payment. 
But  the  latter  words  are  in  the  lease  alone,  and  savour  of 
fraud.  Suppose,  in  this  case,  the  tenant  for  life  were  to 
die  on  the  30th  of  September^  there  would  then  be  three 
months' occupation  after  the  right  of  the  remainder-man  ac- 
crued without  any  payment  of  rent.  Doe  v.  Giffard  is  ex- 
pressly in  point,  and  the  Judges  take  great  pains  to  distin- 
guish it  from  Doe  v.  Wilson.  [Lord  Lyndhurst,  C.  B. — 
Must  you  not,  in  these  cases,  reserve  the  rent  at  the  end  of 
the  half  year?  If  not,  you  may  reserve  it  at  the  end  of  a 
month  or  a  week*  It  is  not  found  that  these  are  usual 
half*yearly  days;  that  cannot  be  presumed.  I  think  the 
power  must  be  taken  to  mean  half-yearly  days  in  the  ordi- 
nary acceptation.  Bayley^  B. — Is  it  fair,  that  the  tenant  for 
life  should  get  a  year's  rent  for  nine  months'  occupation  ?] 
It  is  said  that  evidence  was  offered  to  shew  that  these 
were  usual  days.  But  what  right  has  a  tenant  for  life  to 
put  a  remote  remainder-man  to  inquire  into  the  usuality 
of  days  of  payment  in  a  remote  corner  of  the  country? 
This  comes  in  the  shape  of  a  new  trial;  but,  suppose  this 
had  been  a  case  sent  from  the  Court  of  Chancery^  would 
the  Court  hesitate  because  they  were  not  informed  of  some 
controlling  usage  in  the  county  where  the  lands  were  si- 
tuated ?  Here,  the  defendant  offered  in  evidence  leases 
of  other  estates  in  the  same  county.  [Bayley,  B. — ^They 
would  not  be  evidence  to  affect  a  stranger  to  them.]  Cow- 
drey's  case  was  cited,  but  that  does  not  apply,  as  that  was 
the  case  of  a  will,  where  the  intention  is  paramount,  and 
there  there  were  the  words  "  usual  feasts."  It  has  been 
said,  that  the  Court  are  to  look  to  the  intention  of  the 
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settlor;  but  if  so,  that  intention  must  appear  on  the  face  of  Exch,  of  Pieat, 
die  power,  and  must  be  collected  from  the  power  itself.  The 
Court  are  not  to  look  for  the  construction  of  the  power  to  the 
settlor's  interpretation  of  that  power  in  leases  subsequently 
made  by  him.  (They  were  then  stopped  by  the  Court). 

Lord  Lyndhurst,  C.  B. — It  appears  to  me  that  this 
power  was  not  properly  executed.  By  the  terms  of  the 
power,  the  tenant  for  life  had  a  right  to  grant  leases,  re- 
serving rent  payable  half-yearly;  and,  in  this  case,  the 
lessor  granted  a  lease,  by  which  he  reserved  the  rent, 
payable,  not  half  yearly,  but  at  intervals  very  distinguish- 
able from  half-yearly  reservations.  It  has  been  said  that 
it  isimpossible  to  divide  the  year  into  proper  half-yearly 
days  of  payment,  and,  therefore,  that  the  power  must  be 
construed  to  mean  the  usual  half-yearly  days  of  payment. 
I  admit,  if  it  had  been  shewn  that  the  days  of  payment  in 
the  lease  were  the  usual  corresponding  half-yearly  days  of 
payment,  the  Court  would  so  construe  the  power  as  to  hold 
that  a  reservation  on  those  days  would  be  within  it.  But 
there  is  nothing  to  shew  that;  and  the  evidence  offered 
for  that  purpose  was  not  admitted,  nor  was  it  admissible. 
The  power  then  was  not  executed  according  to  the  terms 
of  the  settlement,  and  the  lease  is  therefore  invalid.  If 
this  had  been  a  lease  for  years,  it  would  have  been  pre- 
cisely within  the  principle  of  the  decision  in  Doe  v.  Gif- 
fard.  I  do  not  understand  the  authority  of  that  case  to 
have  been  impeached  in  Doe  v.  Wilson;  because  all  the 
Judges  distinguished  it  from  that  case.  It  is  said  that  this 
case  is  distinguishable  from  Doe  v.  Giffard^  because  this 
is  a  freehold  lease;  but  that  does  not  appear  to  me  to 
make  any  difference  in  principle,  as  the  interests  of  the 
remainder<man  might  be  equally  injured  in  the  one  case 
as  in  the  other.  I  think,  therefore,  that,  on  this  part  of 
the  case,  the  lease  cannot  be  sustained,  and  therefore  it  is 
unnecessary  to  go  into  the  other  objections. 

VOL.  II.  T  EX. 
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Ejsek.  qf  Picat^      Bayley,  B. — I  should  have  been  glad,  if,  consistentlj 

with  the  terms  of  the  power,  this  lease  could  have  been 
supported,  but  it  is  quite  clear  it  cannot.     It  is  said,  that 
this  power  ought  not  to  be  construed  strictly;  but,  assum- 
ing that  it  ought  not,  let  us  see  whether  this  lease  substan- 
tially and  honestly  complies  with  the  requisites  of  the  power. 
According  to  the  terms  of  the  power,  the  party  is  to  re- 
serve the  best  yearly  rent.  That  cannot  be  considered  the 
best  reserved  yearly  rent  within  the  meaning  of  this  power, 
which  is  not  reserved  payable  at  the  conclusion  of  the 
year.     It  is  also  required  that  it  shall  be  payable  half- 
yearly;  and  it  seems  to  me,  that  the  power  requires  that 
the  year  shall  be  divided  as  near  as  can  be  into  two  half- 
yearly  parts.     If  the  usage  of  the  country  throws  more 
days  into  one  half  year  than  the  other,  I  do  not  say  that 
it  would  be  a  deviation  from  the  power  to  reserve  the  rent 
payable  on  those  days ;  but  here,  there  is  a  division  of 
the  year  into  one  hundred  and  fiflty-one  and  two  hun- 
dred and  fourteen  days ;  and  the  days  of  payment  are  not 
correlative,  or  what  are  esteemed  usual  half-yearly  days 
for  payment  of  rent.  If  one  looks  to  what  must  have  been 
the  intention  of  the  creator  of  the  power,  and  what  is  fair 
between  the  person  executing  the  power  (the  tenant  for 
life),  and  the  remainder-man  and  reversioner,  it  is  plain  that 
the  power  ought  not  to  be  so  executed  as  to  reserve  an 
unfair  advantage  to  the  tenant  for  life,  to  the  prejudice 
of  the  remainder-man  or  reversioner,  and  that  if  it  do  it  is 
not  a  good  execution  of  the  power.     In  this  lease,  the  first 
rent  was  payable  long  before  a  half  year's  occupation  had 
elapsed ;  and  the  second,  very  long  before  a  year's.    The 
tenant  for  life  might  thereby  obtain  a  year's  rent  for  less 
than  a  year's  occupation.     That  might  be  the  best  for 
him;  but  it  is  impossible  to  predicate  that  it  would  be  the 
best  for  the  remainder-man  or  reversioner;  because  it  de* 
prives  the  remainder-man  of  the  advantage  which  he  might 
obtain  by  the  rent  being  reserved  at  the  end  of  the  year. 
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It  is  not  a  sufficient  answer  to  say,  that  this  mode  of  re-  EjccU.  of  PUat, 

.  1834. 

serving  the  rent  by  chance  might  be  better  for  the  remain- 
der-man^ for  the  tenant  for  life  is  not  to  put  upon  him  the 
uncertainty  of  chances^  which  may  turn  out  to  his  pre- 
judice* Suppose  the  tenant  for  life  to  live  till  the  30th  of 
September^  he  would  obtain  the  half-year's  rent  due  on  the 
29th;  and  if  the  cestui  que  vie  die  on  the  4th  of  January^ 
no  rent  will  be  payable  to  the  remainder-man  for  the  oc- 
cupation from  the  SOth  of  September.  If  the  rent  had 
been  reserved  as  it  ought  to  have  been,  the  reversioner 
would  in  that  case  have  had  half-a-year's  rent — ^reserved 
as  it  is,  he  loses  the  rent  of  the  land  from  the  SOth  of  Sep* 
iember.  But  carry  it  a  step  further:  Suppose  the  tenant 
for  life  dies  on  the  SOth  of  September,  and  cestui  que  vie 
lives  till  the  SOth  of  April,  the  whole  of  the  rent  for  that 
period  is  lost.  That  seems  to  me  one  of  the  consequences 
which  makes  this  an  unfair  lease,  and  gives  the  rever- 
sioner a  right  to  insist  on  this  objection. 

BoLLAND,  B. — In  my  opinion,  this  is  not  a  good  exe- 
cution of  the  power.  Had  the  lessor  been  dealing  with 
property  of  his  own,  he  might  have  reserved  the  rent  at 
any  period  of  the  year;  but  he  has  other  interests  to  ob- 
serve, and  he  was  bound  not  to  put  those  of  the  remain- 
der-man or  reversioner  in  jeopardy.  Involve  the  problem 
as  you  will,  the  reversioner  may  be  deprived  of  rent  to 
which  he  might  otherwise  be  entitled  for  some  portion  of 
the  year. 

GuRNEYy  B. — The  power  was  framed  expressly  for  the 
protection  of  the  reversioner,  and  ought  not  to  be  so  con- 
strued as  to  work  an  injury  to  him. 

Rule  absolute. 
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Exeh,  of  PUas, 
1834. 


A  rector  cannot 
claim  a  perma- 
nent right  of' 
way  for  the  pur- 
pose of  carrying 
away  bis  tithe, 
unless  by  pre- 
scription or 
grant. 

The  owner  or 
occupier  of  the 
soil,  provided  he 
does  it  bond  fide 
for  the  conve- 
nient manage- 
ment of  the 
farm,  has  a  right 
to  vary  and 
stop  up  a  way 
by  which  tithe 
has  been  car- 
ried, although 
the  alteration 
puts  the  tithe- 
owner  to  great 
inconvenience, 
by  compelling 
him  to  use  a 
more  circuitous 
route  for  the 
purpose  of  cur- 
rying away  his 
tithe. 


James,  Clerk,  v.  Dods. 

Case.— At  the  trial,  the  plaintiff  relied  on  the  fifth 
count  of  the  declaration,  which  stated  that  the  plaintiff  was, 
and  for  divers,  to  wit,  ten  years,  had  been  rectoi^  of  the 
parish  church  of  Penmaen,  in  the  county  of  Glamor^an^ 
and,  as  such  rector,  was  possessed  of  and  entitled  to  the 
tithes  of  corn,  grain,  and  hay,  yearly  growing,  renewing, 
and  proceeding  upon  and  from  a  certain  close  called  New 
Close,  being  part  and  parcel  of  a  certain  farm  and  lluids 
of  the  defendant,  situate  in  the  parish  of  Penmaen  aforer* 
said ;  and  by  reason  of  such  his  possession  of  the  said 
tithes,  during  all  the  time  aforesaid,  ought  to  have  had  and 
used,  and  still  of  right  ought  to  have  and  use,  a  certain 
way,  from  a  certain  common  and  publi  king's  highway,  in 
the  parish  aforesaid,  through  a  certain  gate,  theretofore 
standing  and  being  upon  the  said  close  of  the  said  defen- 
dant called  New  Close,  parcel  of  the  farms  and  lands  of 
the  said  defendant,  unto  and  into  the  said  close,  and  so 
back  again  from  the  same  close  to  the  said  gate,  and  thence 
through  the  same  gate  into  the  said  common  and  king's 
public  highway,  to  go,  return,  pass  and  repass,  with  his 
servants,  horses,  waggons,  and  carriages,  for  the  purpose 
of  gathering,  collecting,  and  carrying  from  and  off  the  said 
close  called  New  Close ^  the  tithes  of  com,  grain,  and  hay 
yearly  growing  and  renewing  upon  the  said  close.  That 
before  the  committing  of  the  grievances  and  obstructions 
thereinafter  mentioned,  the  tithe  of  certain  hay  growing 
and  renewing  upon  the  said  close  had  been  duly  set  Out 
and  severed  from  the  residue  thereof  upon  the  said  close, 
for  the  purpose  of  being  carted  and  carried  away  by  the 
said  plaintiff  from  and  off  the  said  close;  Yet  that  the 
defendant,  well  knowing  &c.,  but  contriving  &c.,  wrong- 
fully and  injuriously  blocked  up,  stopped  up,  and  obstruct- 
€ii  the  said  way,  and  kept  and  continued  the  said  way  so 
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blocked  up,  stopped  up,  and  obstructed,  &c.,  and  thereby  ^^ch.  of  Pleas, 
prevented  the  plaintiff  from  using  tlie  said  way  for  the  ^ 

purpose  of  fetching,  collecting,  and  carrying  away  from  James 
and  off  the  said  close  the  tithe  of  the  said  hay  during  all  doos. 
that  time  grown  and  renewed  thereupon,  whereby  the  said 
plaintiff  was  forced  and  obliged  to  leave  the  said  tithes  in 
and  upon  the  said  close,  and  had  lost  and  been  deprived 
of  the  said  tithes,  and  the  same  had  been  very  much  de- 
teriorated and  lessened  in  value,  &c.  The  defendant 
pleaded  the  general  issue* 

At  the  trial  before  Patteson,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Glamorgan^  it  was  proved,  that, 
prior  to  the  year  180!,  when  the  plaintiff  became  rector  of 
Penmaetif  the  tithe  of  New  Close  had  on  some  occasions 
been  carried  through  a  gate  or  gap  with  a  bar,  situated  at 
the  comer  of  that  close,  into  the  highway,  and  thence  to 
the  parsonage;  and  a  witness,  who  had  formerly  occupied 
RedefduU  Farm,  of  which  New  Close,  was  a  part,until  1810, 
stated,  that,  during  his  tenancy,  the  tithes  of  that  farm  were 
never  carried  any  other  way.  From  1817  to  1822,  the 
defendant  was  lessee  of  the  tithes  of  the  parish,  and  he 
paid  a  composition  for  tithes  from  that  time  until  1830. 
Some  time  before  the  termination  of  the  composition,  hav- 
ing taken  an  adjacent  farm,  called  Park  Farm,  and  find- 
ing the  gap  or  gate  inconvenient,  and  that  the  cattle  tres- 
passed from  an  open  common  adjoining,  he  built  a  stone 
wall  along  the  side  of  New  Close,  next  to  the  high  road. 
The  plaintiff,  after  the  composition,  on  coming  to  take 
away  his  tithes  from  New  Close,  demanded  the  use  of  the 
old  way  which  had  been  stopped  up  by  the  building  of  the 
wall,  and  the  defendant  offered  him  the  use  of  two  roads, 
one  of  which  increased  the  distance  to  the  parsonage  about 
a  mile,  but  was  in  bad  repair,  and  the  other  of  which, 
though  in  better  repair,  compelled  the  plaintiff  to  go  more 
than  two  miles  round.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  the  defendant  stopped  up  the  gap 
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Exch.  of  Pieai,  bond  fide  ;  and  directed  them,  if  they  were  of  that  opinion, 

to  find  a  verdict  for  the  defendant,  which  they  accordingly 
did.  John  Evans^  in  Easier  Term  last,  obtained  a  rule 
to  set  this  verdict  aside,  and  to  enter  a  verdict  for  the 
plaintiff;  against  which — 

E.  V.  WiUiams  shewed  cause. — The  tithe-owner  has 
no  right  to  use  the  way  claimed,  except  by  prescription, 
as  the  tithe-owner  has  only  a  right  to  use  the  way  by 
which  the  farmer  carries  away  his  nine-tenths,  and  which 
way  the  farmer  may  vary  at  any  time  for  his  convenience^  if 
it  is  done  bond  fide.  It  is  quite  clear  that  the  tithe-owner*8 
interest  is  subservient  to  that  of  the  occupier's.  The  tithe- 
owner  is  only  entitled  to  use  the  road  used  for  the  common 
occupation  of  the  farm.  The  question  of  convenience  is 
no  test  at  all,  as  that  may  vary  with  the  nature  of  the  crop, 
and  the  situation  of  the  tithe-barn.  The  tithe-barn  for 
one  kind  of  produce  may  be  in  one  place,  and  the  tithe- 
bam  for  another  kind  may  be  in  a  totally  different  direc- 
tion. There  are  no  early  authorities  in  the  Courts  of  law, 
because  questions  of  this  nature  were  usually  discussed  in 
the  Ecclesiastical  Court ;  it  having  been  decided  in  Halsey 
V.  Halsey  (a),  that  that  Court  had  cognizance  of  ways  for 
carrying  away  tithes.  The  rule  laid  down  in  Sir  Simon 
Degge's  Parsons*  Counsellor  (b)  is,  that  **  the  parson  may 
carry  his  tithes  from  the  ground  where  they  grow,  either 
by  the  common  way,  or  any  such  way  as  the  owner  of  the 
land  useth  to  carry  his  nine  parts."  The  expression 
^*  common  way"  is  to  be  understood  a  public  way,  as  con* 
tradistinguished  from  a  private  way  (c).  In  Bosworth  v. 
LimbricJc  (d),  it  was  held  that  the  tithe-owner  is  not  en- 
titled to  the  use  of  a  private  road  which  was  made  while 
the  lands  were  in  the  occupation  of  one  person,  after  they 

(a)  W.  Jones,  230.  (r)  Roll.  Abr.  tit.  «  Chimin," 

{b)  Last  edit. 353 ;  Burn's  Eccl.         (d)  2  Eagle  &  Y.  310 ;  2  Gwill. 
Law,  (Tyrwhif  s  edit),  527.  1 101, 1 109. 
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are  split  into  several  occupations*  The  principle  of  that  ^*<^*-  «/  ^^^» 
case  shews  that  the  owner  of  the  land  has  a  right  of  al- 
tering the  way.  It  was  there  said,  by  Eyre,  B. — "  Ordi^ 
narily  the  parson  is  understood  to  have  a  right  to  use  the 
same  road  which  the  occupier  uses.  If  the  occupier  has 
a  right,  the  parson  has  also.  It  is  accident  whether  this 
way  is  more  or  less  convenient,  nearer  or  farther.  Its 
being  the  nearest  cannot  alone  give  the  parson  a  right  to 
pass  over  another  man's  land."  If  the  owner  has  a  right 
of  altering  the  way,  by  splitting  the  land  into  several  occu- 
pations, has  he  not  a  right  to  do  it  by  the  other  modes  of 
varying  and  stopping  up  the  way,  if  it  is  done  bondfidCi 
which  the  jury  have  here  found?  In  Cobb  v.  Selby{a), 
it  was  admitted  by  Macdonald,  C.  B.,  at  Nisi  Prius,  that 
the  owner  of  the  farm  might  shut  up  the  road  by  planting 
trees,  although  he  appeared  to  be  of  opinion,  that,  as  long 
as  it  continued  to  be  a  road  used  by  the  occupant  of  the 
farm,  so  long  the  clergyman  had  a  right  to  use  it  for  that 
special  purpose.  The  case  afterwards  came  before  the 
Court  of  Common  Pleas,  on  a  rule  for  a  new  trial,  and  it 
was  contended,  by  Best,  Serjt.,  that  the  rector  might  use 
any  road  used  by  the  farmer  himself,  provided  he  does  no 
mischief;  but  there  Sir  James  Mansfield  says — "  The 
general  rule  which  has  been  alluded  to  is  confined  to  the 
close  in  which  the  tithe  arises.  It  does  not  follow  that  the 
rector  is  entitled  to  go  over  any  other  lands  of  the  farmer 
which  are  used  by  him  as  a  road.  Here  is  a  road  by 
the  farm-house,  down  to  the  public  road  by  wliich  the 
parson  might  have  gone.  When  the  farmer  brings  his 
nine-tenths  home,  he  comes  no  further  than  his  own  farm- 
yard; he  has,  therefore,  no  occasion  to  use  that  road  to 
carry  his  nine  parts.  The  question  is,  whether  the  parson 
has  a  right,  because  the  farmer  uses  the  other  road,  to 
use  it  too?"  '^I  never  thought  that  the  parson,  in  taking 
his  tithes,  had  a  right  to  use  any  road  but  that  which  the 

{u)  6  Esp.  103. 
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EjTch.  of  PUas,  farmer  used  to  carry  his  nine  parts:  I  never  supposed  that 

v^...^.J.i^    the  parson  had  a  right  to  use  any  other  road  because  the 

Jamfs        fiirmer  used  it  for  other  purposes;"   and  Ckambre,  J., 

fa 

.  DoDs.  says — "  1  think  that  the  rule  goes  no  further  than  this, 
that  the  tithe-owner  is  entitled  to  make  use  of  the  road 
ordinarily  used  for  the  ordinary  occupation  of  the  close  in 
which  the  tithe  is  taken*'*  But  here  it  is  not  necessary  to 
support  that  position,  because  here  the  way  has  been  stop- 
ped up ;  and  in  no  case  has  it  been  denied  that  the  owner 
of  the  farm  may  bondjide  stop  up  away  not  prescriptive,  if 
he  leave  or  make  another  by  which  the  tithes  may  be  carried 
ofil  [Lord  Lyndhurst^  C.  B. — It  does  not  appear  that 
there  was  here  any  evidence  of  a  prescriptive  right.  It 
strikes  me  that  where  there  is  no  prescriptive  right,  if  the 
fifirmer  alters  the  roads  of  the  farm,  the  parson  can  only 
use  the  new  road.  The  parson's  right  is  consequent  upon 
the  farmer's  right ;  and  the  farmer  has  a  right  to  alter  the 
roads,  if  done  bond  fide^  Here  it  was  found  by  the  jury 
that  the  road  in  question  was  stopped  up  bond  fide.  We 
wish  to  hear  the  other  side.] 

John  Evans,  in  support  of  the  rule. — This  is  not  so 
much  a  claim  of  a  right  of  road,  as  an  outlet  from  the 
close  into  the  highway,  and  the  case  is  not  decided  by 
Cobb  V.  Selby.  The  proof  of  usage  of  a  way  of  this  kind 
is  difficult,  because  the  exercise  or  user  of  the  right  of 
road  is  often,  as  in  the  present  case,  interrupted  by  a  com- 
position. The  proof  of  it  ought  not,  therefore,  to  be 
required  to  be  so  strict  as  in  other  cases ;  and  the  fact 
that  no  other  way  appears  ever  to  have  been  used  goes 
strongly  to  shew  a  prescriptive  right.  The  rule  that  the 
tithe-owner's  right  shall  be  confined  to  the  road  used  by 
the  farmer  for  carrying  away  the  crop  of  the  particular 
close,  is  not  clearly  laid  down  in  any  of  the  treatises  on 
tithes.  In  Eagle  on  Tithes,  182,  it  is  said  the  rector  is 
entitled  to  take  his  tithes  through  the  usual  roads  and 
passages,  and  Bosworth  v.  Limbrick  is  cited  for  that  po- 
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sition. — If  the  rule  contended  for  here  were  correct,  the  excH.  of  Pleat, 
expense  of  conveymg  away  the  tithes  would  often  exceed         ^  _  '  ^ 
their  value.     Great  mischief  would  arise,  if,  by  stopping        james 
up  an  old  way,  the  farmer  could  compel  the  tithe-owner  to         ryoDB. 
take  so  extremely  inconvenient  and  circuitous  a  route  as 
he  is  obliged  to  do  in  the  present  instance*    It  is  nowhere 
decided  that  inconvenience  occasioned  to  the  parson  is  an 
immaterial  circumstance;   and  in  Bumell  v.  Jenkins  {a). 
Sir  John  Nichol  says — *'  It  must  not  be  understood  that 
the  farmer  may  stop  up  a  way  convenient  to  the  parson,  if 
be  open  another  which  is  convenient  to  himself,  especially 
if  it  be  done  with  a  vexatious  intention;  such  a  proceeding 
may  amount  to  an  actual  obstruction,  and  to  a  fraudulent 
denial  of  the  tithe*     I  by  no  means  lay  down  that  the 
farmer  may,  at  his  pleasure,  stop  up  a  gap,  and  subject  the 
clergyman  to  unreasonable  inconvenience." 

E.  V.  Williams,  in  reply. — In  Bumell  v.  Jenkins,  Cobb 
V.  Selby  was  not  cited  or  adverted  to  in  the  judgment ;  and 
Sir  John  Nichol  says — "  Especially  if  it  be  done  with  a 
vexatious  intention."  If  it  were  done  with  a  vexatious  in- 
tention, it  would  not  be  done  bond  fide.  It  is  also  to  be 
remarked  that  the  observations  which  have  been  quoted 
were  extra-judicial.  Besides,  the  declaration  here  does 
not  apply  to  a  way  of  convenience,  but  a  specific  road,  to 
which  the  plaintiff  alleges  he  is  entitled,  as  of  right 

LfOrd  Lyndhurst,  C.  B. — In  this  case  there  was  no  evi« 
dence  to  establish  a  right  of  way  by  prescription  or  grant ; 
and  there  is  no  evidence  to  shew  that  the  farmer  ever  car- 
ried his  nine-tenths  by  the  way  claimed.^  The  tithe-owner 
has  a  right  to  the  same  road  as  the  farmer  uses  to  carry 
his  nine-tenths;  and  it  appears  to  me,  that^  if  the  farmer, 
acting  completely  bond  fide,  alters  the  line  of  road  to  bis 

(a)  2  PhiUimore,  391,  399. 
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Sxch.  of  pieasf  farm,  he  has  a  right  to  do  so,  and  the  parson  must  use  the 

substituted  road,  and  has  no  remedy  except  under  a  pre- 
scription or  grant.  If  there  were  such  a  right  as  is  here 
claimed  by  the  plaintiff,  it  would  prevent  the  farmer  from 
altering  the  road  in  the  slightest  degree,  and  it  is  not  pre- 
tended that  he  may  not  make  a  slight  deviation.  Now 
here,  there  was  no  evidence  that  the  farmer  ever  did  use 
,the  way  for  the  purpose  of  carrying  away  his  nine-tenths ; 
and  the  evidence  of  user  by  the  parson  is  limited  to  two 
or  three  instances.  It  does  not  appear  to  me,  that  there 
was  any  thing  to  prevent  the  defendant  acting  bondjide 
from  setting  out  another  way  for  the  convenient  manage- 
ment of  the  farm.  Here,  the  defendant  bondjide  stopped 
up  the  old  way  and  set  out  another;  and  the  plaintiff  has, 
therefore,  no  right  to  use  the  old  way*  The  action,  there- 
fore, cannot  be  sustained. 

.  Bayley,  B. — ^This  action  is  founded  on  the  supposition 
that  the  plaintiff  has  a  right  of  way,  in  the  use  of  which 
he  has  been  obstructed.  There  is  no  doubt  that  a  tithe- 
owner  has  a  right  to  use  the  way  from  time  to  time  used 
by  the  occupier  for  the  purpose  of  carrying  off  his  nine- 
tenths.  Originally,  I  should  say,  that  the  parson's  right 
was  to  follow  the  farmer's  road  to  his  homestead,  and 
thence  to  get  to  the  road  towards  the  parsonage.  He  may 
have  a  further  right;  and  it  is  suggested  that  he  has  the 
right  to  use  all  the  roads  used  for  the  cultivation  of  the 
farm*  I  will  not  say  that  he  has  it  not,  but  that  right  re- 
sults from  the  farmer's  conduct  and  management  of  the 
farm,  and  is  co-extensive  with  the  usage  for  the  purposes 
of  cultivation,  and  does  not  put  an  end  to  the  farmer's 
right  to  stop  up  the  road.  There  may  be  a  right  by  grant 
or  by  prescription,  which  presupposes  a  grant  by  the 
owner  of  the  inheritance,  to  which  the  owner  or  occupier 
cannot  act  in  opposition ;  but,  if  no  such  right  exists,  it 
seems  to  me  that  the  tithe-owner  is  not  entitled  to  use  a 
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way,  merely  because  it  is  most  convenient  for  himself,  or  Exch.  of  Pieai^ 

.  .  1834. 

because  the  occupier,  for  his  own  convenience,  has  some- 
times used  it  Here,  there  was  no  evidence  to  establish 
such  claim  of  right.  The  manner  in  which  the  way  was  used 
by  the  land-owner  furnished  no  evidence,  as  it  appeared 
that  the  opening  had  been  made  for  purposes  of  his  own| 
and  that  his  tenant  had  been  in  the  habit  of  driving  his 
cattle  that  way  into  the  road,  and  three  or  four  times  the 
tithe-owner  used  it;  which  might  be  either  because  he  had 
leave  to  use  it,  or  because  it  was  one  of  the  roads  used  by 
the  farmer.  The  only  question  then  for  us  to  consider  is, 
whether,  in  point  of  law,  the  circumstance  of  the  way  hav- 
ing been  used  by  the  farmer  a  considerable  time,  gives  the 
tithe-owner  a  right  to  keep  it  open.  I  am  of  opinion  that 
it  does  not. 

Boll  AND,  B. — There  is  no  evidence  of  a  prescriptive 
right  to  deprive  the  land-owner  of  his  power  to  shut  up 
his  road ;  and,  therefore,  the  tithe-owner's  alleged  right 
must  rest  on  other  grounds.  He  says,  he  has  a  right 
to  go  this  way,  because  it  has  been  used  by  the  farmer; 
but  the  evidence  is,  that  it  was  not  used  to  carry  away  the 
farmer's  nine-tenths,  but  that  the  gap  was  opened  for  the 
purpose  of  driving  his  cattle  through,  or  bringing  in  his 
manure  in  the  winter.  I  can,  therefore,  see  no  right  in 
the  tithe-owner  to  keep  it  open,  or  any  objection  to  the 
occupier  of  the  land  stopping  it  up,  if  he  does  so  fairly« 
The  jury  have  found  that  he  has  acted  fairly;  and,  there- 
fore, the  rule  must  be  discharged. 

• 

GuRKEY,  B,,  concurred. 

Rule  discharged. 
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Exeh.  Cftambert 
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EXCHEQUER  CHAMBER. 


Armstrong  v,  Lewis  and  Others. 

[In  Error  on  a  Bill  of  Exceptions  from  the  Court  of 

Exchequer.'] 

Where  parties  X  HIS  was  a  feigned  issue  sent  by  His  Honor  the  Master 
eontract  of  part-  ®^  *^®  Rolls  to  the  Court  of  Exchequer.  The  issue  stat- 
nerehip  in  vio-    0^1  th^t  one  Robert  Armstrofur  now  deceased,  in  his  Kfe- 

latioDofthe  \  ^  ' 

law,  it  is  void,  time,  and  at  the  time  of  his  death,  and  before  the  discourse 
no  right  on  thereinafter  mentioned,  used,  exercised,  and  carried  on  the 
a«init*rt7  "  business  or  concern  of  a  pawnbroker,  to  wit,  &c. ;  that,  be- 
other,  fore  the  making  of  the  promise  of  the  defendant  thereinafter 

Two  persons  , 

carried  on  the  ncxt  mentioned,  to  wit,  on  &c.,  at  &c.,  a  certain  discourse 
pawnbrokers  ^^  ^^^  ^^^  moTcd  by  and  between  the  plaintiffs  and  the 
under  a  deed  of  defendant,  wherein  the  following  questions  then  and  there 

partnership.  ^  *?    <■ 

The  business  arosc,  viz.  first,  whether,  at  the  death  of  the  said  Robert 

Teiriif  ;^'f  Armstrong,  Samuel  Shepheard  Warner  was  legally  to  be 

and  his^n*^*'  Considered'  as  a  partner  of  the  said  Robert  Armstrong,  and 

only  appeared  entitled  to  rcceire  payment  at  the  rate  of  lOL  per  cent. 

door  and  on  upou  the  Capital  advanced  by  him  out  of  the  profits  or  ef- 

tickets^d  du-  ^^^^  ^^  *^®  coiicern ;  and  secondly,  if  he  was  to  be  con- 

pUcates  used  gidercd  as  such  partner  and  entitled  to  receive  payment  as 

by  pawnbrokers;  ^  *  ,  . 

and  the  person  aforesaid,  then,  whether  he  was  entitled  to  receive  such  pay- 
the  busineu  mcut  ou  a  sum  of  4,300^  .*  and,  in  tliat  discourse,  the  plain- 
only  was  ii-        ^£^  ^gg  ^Q j  there  asserted,  &c.  &c.,  in  the  usual  form. 

censed.  Sembie, 

that  although  The  issue  was  tried  before  Lord  Lundhurst,  C.  B.,  at 

the  Dftrticfl 

might  have  the  Middlesex  Sittings  after  Hilary  Term,  1832.  It  was 
seive^sUaUeto  proved,  on  the  part  of  the  plaintiff,  that  Robert  Arm- 
penalties  impos-   strong  had  Carried  on  the  business  of  a  pawnbroker,  in 

ed  by  the  sta-  *^  .  r  » 

tute  39  &  40       Baldwin^s  Gardens,  Leather  Lane,  Holborn,  for  several 

Geo,  3,  c.  99, 

yet,  that  it  being  no  part  of  the  contract  to  carry  on  the  partnership  in  such  a  manner  as  to  con* 

travene  the  law,  the  contract  was  not  void. 

Where  exceptions  were  placed  upon  the  record  after  the  finding  of  the  jury: — HeUif  that  they 
were  improperly  taken,  and  that  the  Court  of  error  could  not  give  judgment  thereon. 
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years  before' the  making  of  the  deed  hereinafter  next  men-  Bxeh.  chamber, 
tioned^  and  <x)ntinued  to  carry  on  such  business  at  the  same 
place,  in  his  aum  sole  nanWi  until  the  time  of  his  death,  which 
happened  in  the  month  o{  August,  1819:  and  the  plaintiffs 
claimed,  that,  whilst  Armsiroug  bo  carried  on  his  said  bu- 
siness in  his  own  name,  he  the  said  S.  S.  Warner, was  a  dor- 
mant and  secret  partner;  and,  to  support  such  claim,  they 
gave  in  evidence  a  certain  deed,  purporting  to  be  a  deed 
of  copartnership,  dated  the  24th  June,  1810,  between  the 
said  iS.  S.  fVamer,  deceased,  and  the  said  /£•  Armstrong, 
deceased;  which  was  as  follows: — 

**  This  indenture,  made  this  24th  June,  1810,  between 
Samuel  Shepheard  Warner,  oi  King  Street,  in  the  parish 
of  St.  George,  Bloomsbury,  in  the  county  of  Middlesex, 
dyer,  of  the  one  part,  and  Robert  Armstrong,  of  Baldunn^s 
Gardens,  in  the  parish  of  St.  Andrew,  Holbom,  and 
county  aforesaid,  pawnbroker,  of  the  other  part:  Whereas 
the  said  S.  S.  Warner  and  JR.  Armstrong  have  consented 
and  agreed  to  become  co-partners  and  joint  traders  in  the 
trade  or  business  of  a  pawnbroker,  which  the  said  Robert 
Armstrong  now  carries  on  in  Baldwin's  Gardens  aforesaid: 
Now  this  indenture  witnesseth,  that  the  said  S.  S.  Warner 
and  R.  Armstrong,  for  and  in  consideration  of  the  good 
opinion  they  have  and  entertain  for  each  other,  and  also 
in  consideration  of  the  sum  of  2,000/.  of  lawful  money  of 
Great  Britain  advanced  by  the  said  S.  S,  Warner  to  the 
said  R.  Armstrong,  the  receipt  whereof  he  the  said  R. 
Armstrong  doth  hereby  acknowledge,  have  concluded  and 
agreed,  and  by  these  presents  do  mutually  covenant,  pro- 
mise, and  agree  to  and  with  each  other,  to  be  and  con- 
tinue co-partners  and  joint  traders  in  the  trade  or  business 
of  a  pawnbroker,  and  all  things  appertaining  thereto,  for 
and  during  the  term  of  fourteen  years,  to  commence  from 
the  day  of  the  date  hereof;  determinable,  nevertheless,  as 
hereinafter  mentioned :  and  the  same  joint  trade  or  busi- 
ness is  to  be  managed  and  carried  on  in  Baldwins  Gardens 
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Mtch.  Chamber,  aforesaid.  in  the  house  wherein  the  said  R.  Armstrontf 

1834.  r  . 

now  carries  on  the  said  trade  or  business  of  a  pawnbroker, 
or  in  any  other  place  or  places  that  the  said  parties  hereto 
may  think  prudent  or  advisable  for  that  purpose.  And 
it  is  hereby  further  agreed  by  and  between  the  said  par- 
ties heretOy  that  they  shall  and  will*  during  the  term  and 
continuance  of  this  co-partnership,  keep  such  and  so  many 
books  of  account  as  shall  be  proper  and  necessary  for  car- 
rying on  the  said  business,  wherein  from  time  to  time  shall 
be  fairly  entered  exact  and  true  accounts  of  all  their  loans, 
buyings,  sellings,  receipts,  and  payments,  with  the  cir- 
cumstances of  the  dates,  sums,  and  parties,  and  of  all  their 
other  transactions  relating  to  the  said  trade  or  business ; 
which  si^id  book  or  books  shall  remain  and  be  kept  by 
the  said  R.  Armstrong  in  such  safe  and  convenient  place 
and  in  such  manner  that  the  said  S.  S.  Warner  shall  at  all 
times  have  free  liberty  to  inspect  and  examine  the  same, 
and  take  copies  or  extracts  thereof:  And  it  is  hereby  mu- 
tually agreed  by  and  between  the  said  parties  hereto,  that 
the  said  trade  or  business  of  a  pawnbroker  shall  be  con- 
ducted and  carried  on  by  the  said  R,  Armstrong,  who 
shall  be  at  liberty  to  employ  and  engage  such  journeymen, 
servants,  or  apprentices  as  to  him  shall  seem  necessary 
and  expedient  for  conducting  and  carrying  on  the  said 
trade  or  business  of  a  pawnbroker:  And  it  is  further 
agreed,  that  the  said  parties  hereto  shall  once  in  every 
three  months  examine  their  books  of  accounts,  and  join 
in  making  up  the  same,  and  balance,  adjust,  and  settle 
the  same  accordingly;  the  first  examination  and  adjust- 
ment to  take  place  on  Michaelmas-day  next  ensuing  the 
date  hereof;  at  which  time  the  said  S.  S,  Warner  shall 
receive  and  take  the  sum  of  50/.  out  of  the  said  co-part- 
nership concern  as  and  for  his  share  and  proportion  of  the 
profits  arising  therefrom;  and  the  like  sum  of  50/.  at  every 
subsequent  adjustment  and  settlement,  which  it  is  hereby 
mutually  agreed   shall  take  place  quarterly   and   every 
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quarter  during  the  continuance  of  the  co-partnership:  Exeh,  Chamber, 
And  it  is  hereby  further  mutually  agreed ,  that,  in  case  ei-  ^ 

ther  of  the  parties  hereto  shall  be  minded  and  desirous  of    Armstroho 
putting  an  end  to  and  determining  this  co-partnership  at        Lewis. 
the  end  of  the  first  three,  seven,  or  ten  years  of  the  said 
term  of  fourteen  years,   and  shall  give  twelve  calendar 
months'  notice  or  warning  in  writing  to  the  other  of  such 
his  mind  and  intention,  that  then  and  in  such  case  this  co- 
partnership shall  cease  and  determine  as  if  the  whole  term 
of  fourteen  years  had  been  suffered  to  run  out  and  expire ; 
any  thing  herein  contained  to  the  contrary  in  any  wise  not- 
withstanding :  And  further,  that,  at  the  dissolution  of  the 
said  co-partnership  as  aforesaid,  the  said  S.  S.  Warner 
shall  be  at  liberty  to  draw  out  of  the  said  co-partnership 
concern  the  said  sum  of  2,000/.  so  advanced  by  him  at  the 
time  of  the  execution  of  these  presents :  And  it  is  further 
agreed  by  and  between  the  said  parties  hereto,  that,  dur- 
ing the  continuance  of  this  co-partnership,  it  shall  not  be 
lawful  for  the  said  R,  Armstrong  to  discount  any  promis-' 
sory  note  or  bill  of  exchange  without  the  licence  and  con- 
sent of  the  said  S.  S.  Warner  first  had  and  obtained;  and, 
in  case  the  said  R.  Armstrong  shall,  without  such  licence 
and  consent,  discount  any  note  or  bill,  he  shall  forfeit  and 
pay  to  the  said  S.  S.  Warner  100/.  for  every  such  note  or 
bill  so  discounted :  And  lastly,  it  is  agreed  by  and  between 
the  parties  hereto,   that,  in  case  the  said  S.  S.  Warner 
shall  at  any  time  during  the  continuance  of  this  co-part- 
nership advance  a  sum  of  money  equal  to  that  which  the 
said  R,  Armstrong  may  at  that  time  have  engaged  in  the 
said  trade  or  business  of  a  pawnbroker,  that  then  and  in 
such  case  he  the  said  S.  S.  Warner  shall  be  entitled  unto 
and  receive  an  equal  share  and  proportion  of  the  profits 
arising  therefrom,  after  deducting  such  a  sum  yearly  as  an 
allowance  to  the  said  R,  Armstrong  for  his  trouble  in  the 
management  and  conducting  the  said  trade  or  business,  as 
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iUeh.  Chamber^  any  two  persons  in  the  trade  may  think  an  adequate  com- 

V         '  ^     pensation  for  such  management. 

Armstkono  Upon  the  back  of  thia  deed  were  indorsed^  in  the  hand- 
Lswis.  writing  of  R.  Armsirang,  various  sums  of  money  received 
by  him  of  S.  S.  Warner,  in  the  whole  amounting  to  4«30(ML 
The  net  annual  profits  of  the  business  was  supposed  to 
be  at  the  rate  of  about  12^  per  cent.  In  the  summer  of 
18 12^  Robert  Armstrong  told  J.  O.  Harrison ,  a  witness  ex- 
amined on  the  part  of  the  plaintiffs^  that  he  and  S.  S.  War^ 
ner  had  entered  into  a  deed  of  partnership,  and  that  fVar- 
ner  was  a  sleeping  or  private  partner,  and  that  his  share  of 
the  profits  was  consolidated  at  the  rate  of  10/«  per  cent*  ac- 
cording to  the  advances  he  had  made;  that  no  accounts 
were  ever  made  out  or  examined  or  acyusted  as  provided 
by  the  said  deed;  and  that  the  said  JR.  Armstrong,  after 
the  making  of  such  deed  down  to  the  time  of  his  death, 
did  not  pay  the  said  S.  S.  Warner  at  the  rate  of  50/* 
every  three  months,  but  paid  him  at  the  rate  of  10/L  per 
cent,  per  annum  on  the  various  sums  advanced  by  him  to 
the  said  R.  Armstrong,  and  which  said  payments  were  en- 
tered in  the  books  of  the  said  R.  Armstrong  from  time  to 
time,  thus: — **  Paid  Mr.  Warner  interest,  &c."  mentioning 
the  amount  in  each  entry. 

Robert  Armstrong  afterwards  died  intestate;  and  after 
his  death,  viz.  in  or  about  the  month  o{  February,  18^,ad« 
ipinistration  of  his  estate  and  effects  was  granted  to  Mrs. 
Betty  Armstrong,  his  widow,  and  the  said  defendant.  Mrs* 
Armstrong  afterwards  passed  her  account  of  the  estate  and 
effects  of  her  late  husband  at  the  Legacy  Office;  and  such 
account  was  made  out  by  Mr.  Walls  (a  witness  examined  on 
the  part  of  the  plaintiffs,  and  the  attorney  for  S.  S.  Warner 
at  the  time  of  the  administration  granted,  and  up  to  the  time 
of  his  death,  and  also  attorney  for  the  plaintiffs,)  from  docu- 
ments furnished  by  the  defendant  to  him  for  tliat  purpose, 
lie  also  prepared  an  affidavit  verifying  the  truth  of  such. 
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account,  and  which  affidavit  was  duly  sworn  by  the  said  ^^<^''-  Chamber, 
Betty  Armstrong;  and  the  account,  affidavit,  and  deed  of  '^^ 

partnership,  were  also  produced  at  the  said  office  for  the  Armstrono 
inspection  of  the  comptroller  of  the  legacy  duties.  In  this  Lnwis. 
affidavit,  the  effects  of  the  deceased  were  sworn  to  be  un- 
der 200^  The  inventory  annexed  stated  the  amount  of 
assets  to  be  8,090/.  10^./  and  the  debts  owing  at  the  time 
of  Armstrong's  death  (including  the  4,300/.  advanced  by 
Warner)  to  be  7,926/.  1 8*.  2d. 

On  the  part  of  the  defendant,  it  was  proved,  that,  in 
the  year  1810,  and  every  succeeding  year  down  to  the 
death  of  Robert  Armstrongs  an  annual  licence  for  carry- 
ing on  the  said  business  of  a  pawnbroker  at  Baldwin^s 
Gardens  aforesaid  was  taken  and  made  out  in  his  name 
only;  and  he  conducted  and  managed  the  business. 
Warner  never  was  licensed  to  carry  on  the  business 
of  a  pawnbroker  either  separately  or  jointly  with  Arm- 
strong; and  during  all  that  period  the  name  of  Robert 
Armstrong  alone  was  painted  and  appeared  over  the 
door  of  the  premises  at  Baldwins  Gardens,  where  the 
business  was  so  carried  on;  and  the  name  of  Warner 
was  never  inserted  or  used  in  any  of  the  duplicate  tickets, 
notes,  or  memoranda  given  out  by  Armstrong  and  his 
shopmen  and  servants  upon  the  receiving  of  pledges  of 
goods  from  customers ;  but,  from  the  date  of  the  deed  of 
the  24th  June,  1810,  to  the  time  of  the  death  of  Arm- 
strong, the  name  of  Armstrong  alone  was  inserted  and 
used  in  such  duplicate  tickets,  notes,  or  memoranda;  and 
during  all  that  time  Warner  never  ostensibly  acted  in  the 
conduct  and  management  of  the  business,  nor  was  he  ever 
known  either  by  the  shopmen  or  servants  assisting  in  the 
business,  or  by  any  person  or  persons  dealing  or  coming 
to  the  shop  on  business,  to  be  a  partner  therein  with  Arm- 
strong;  and  no  other  person  was  known  to  them  as  the 
master  or  proprietor  of  the  concern  but  Armstrong. 

It  is  customary  for  pawnbrokers  every  year  to  take 

VOL.  II.  U  EX. 
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Exch,  Chamber,  an  account  of  the  Stock  of  goods  and  pledges  being  upon 
v^....^^.^.^     their  premises,  and  for  that  purpose  to  call  to  their  assist- 
Armstuonq     ance  pawnbrokers  and  others,  such  persons  not  being  in' 
Lewis.        terested  in  the  particular  stock  to  be  taken.     From  the 
time  of  making  the  deed  of  the  S4th  June^  1810,  until 
the  death  of  Armstrongs  an  account  of  the  stock  of  goods 
and  pledges  on  the  premises  at  Baldwin^s  Gardens^  where 
the  business  was  carried  on,  was  taken  once  in  every  year, 
by  pawnbrokers  and  others,  in  different  books,  as  the 
stock  of  Armstrong  only.    Warner  himself  occasionally  as- 
sisted in  taking  such  stock;  and  in  the  years  1811  and  1812 
respectively,  he  signed  memoranda  in  the  following  form : — 

"  The  above  sum  formed  part  of  the  stock  of  Mr.  Arm- 
strong as  taken  by  us  this  SOth  day  oi  June^  1811. 

(Signed)     S.  S.  Warner. 

W.  G.  Ferryman:' 

On  or  about  the  S8th  April j  1819,  Armstrong  made  and 
executed  a  deed,  whereby,  after  reciting  a  lease  to  him  of 
the  premises  at  which  the  business  was  carried  on,  and 
that  he  was  possessed  of  certain  stock  in  trade  and  pledges 
and  other  property,  he  assigned  the  same  to  T.Wood diuA 
S.  S.  Warner  upon  certain  trusts — among  others,  "  Upon 
trust  to  permit  and  suffer  Betty  Armstrongs  the  wife  of  the 
said  R.  Armstrongs  to  take  and  have  the  possession  of  the 
said  premises,  stock  in  trade,  pledges,  debts,  shares,  ready 
money,  and  securities  for  money,  and  all  other  property 
that  the  said  R.  Armstrong  might  be  possessed  of,  inter- 
ested in,  or  entitled  unto  at  the  time  of  his  decease,  to  carry 
on  in  her  own  name  the  said  trade  and  business  that  the 
said  R.  Armstrong  then  carried  on  or  should  at  the  time 
of  his  death  carry  on  in  his  said  shop  and  premises,  during 
the  continuance  of  the  said  lease,  and  so  long  as  she  should 
be  and  continue  the  widow  of  the  said  R.  Armstrongs  and 
to  receive  and  take  the  profits  of  the  said  business  for  the 
support  and  maintenance  of  herself  and  such  of  the  child- 
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ren  of  the  said  R.  Armstrongs  whether  sons  or  daughters,  J^^^^h.  chamber, 
under  the  age  of  twenty-one  years,  as  may  continue  to  live  ^  '  ^ 

with  her  and  be  subject  to  her  directions,  &c."  armstronq 

About  a  month  after  the  death  of  Armstrong,  the  stock        Lewis. 
was  taken  by  various  persons,  when  Warner  and   Wood 
were  present,  but  declined  to  act  in  such  stock-taking, 
giving  as  a  reason  that  they  were  interested  in  such  stock 
as  trustees,  referring  to  the  deed  of  trust. 

Armstrong  kept  cash  at  Messrs.  Nixon  ^  CoJ's,  bankers, 
during  the  time  he  carried  on  business  at  BaldwirCs  Gar* 
dens;  and,  after  his  death,  Warner,  as  such  trustee,  on  the 
1st  February,  1820,  received  11^.  9d,  from  the  said  bank- 
ers, being  the  balance  due  to  the  estate  of  Armstrong,  Mrs. 
Armstrong  possessed  herself  of  all  the  stock  of  goods  and 
pledges  then  on  the  premises  at  Baldwin's  Gardens,  Ad- 
ministration with  the  said  deed  or  will  of  the  28th  April, 
1819^  annexed,  was  granted  to  her  in  the  month  of  Feb- 
ruary,  1830;  and  Warner  and  his  attorney,  Mr.  Walls, 
were  her  sureties  on  that  occasion.  The  business  was 
carried  on  in  her  name  alone,  and  she  had  her  name  only 
over  the  door  of  the  house  of  business.  Warner  never 
took  possession  of  any  part  of  the  stock  of  goods  or 
pledges  on  the  premises  or  place  of  business ;  nor  did  be 
ever  act  or  interfere  in  the  management  or  conduct  of  the 
business,  or  assume  any  proprietorship  over  the  same  or 
the  stock  after  administration  had  been  so  granted,  though 
he  assisted  on  some  future  occasions  in  taking  stock  in  the 
same  manner  as  he  had  done  in  the  lifetime  o(  Armstrong, 
and  in  signing  such  stock-taking  as  the  property  of  the 
defendant  only.  , 

Some  years  after  the  death  of  Robert  Annstrong, 
Warner  made  his  will,  dated  the  30th  April,  1827,  which 
contained  the  following  recital: — 

"  Whereas  Betty  Armstrong,  widow  and  relict  of 
Robert  Armstrong,  of  Baldwins  Gardens,  Grays  Inn 
Lanef  in  the  county  of  Middlesex,  is  and  stands  justly 

u2 
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Bjech.  Chmnber,  and  truly  indebted  to  me  in  the  sum  of  7,000/.  and  upwards, 
v-^i.^^..— ^  for  principal  money  and  interest,  the  principal  whereof 
Armstrong  has  been  from  time  to  time  advanced  by  me  to  her  for  the 
Lewm.  purpose  of  enabling  her  to  carry  on  the  business  of  a 
pawnbroker;  and  inasmuch  as  I  am  apprehensive  that  the 
immediate  calling  in  of  so  large  a  sum  of  money  all  to- 
gether at  my  decease  would  be  very  injurious  to  her  in 
her  aforesaid  business^  it  is  therefore  my  earnest  wish, 
and  my  will  and  desire,  and  I  declare,  order,  and  direct 
that  my  said  trustees  and  executors  for  the  time  being  do 
and  shall,  within  three  months  next  after  my  decease,  ad- 
just and  balance  my  account  with  the  said  Belli/  Arm- 
glrong,  and  thereupon  with  her  take  an  account  of  the  stock 
then  being  on  the  premises  of  the  said  Belly  Armslrong, 
and  do  from  time  to  time  continue  to  take  an  account  of 
such  stock  when  and  so  often  as  they  may  deem  it  neces- 
sary, and,  if  satisfied,  on  such  stock-taking,  that  there  is 
and  continues  a  good  and  sufficient  security  for  the  sum 
or  balance  due,  do  and  shall  allow  the  said  sum  of  7,000/., 
or  such  other  sum  as  may  be  found  due  at  the  time  of  my 
decease,  to  remain  at  interest  at  five  per  cenL  per  annum,^* 
The  counsel  for  the  defendant  insisted — first,  that,  up- 
on the  several  matters  so  produced  and  given  in  evi- 
dence as  aforesaid,  Warner,  at  the  death  of  Armstrongs 
could  not  legally  be  considered  as  a  partner  of  Arm- 
strong, or  entitled  to  receive  payment  at  the  rate  of  10/. 
per  cent,  on  the  capital  advanced  by  him  out  of  the 
profits  or  effects  of  the  concern — secondly,  that,  as  such 
partner,  he  was  not  entitled  to  receive  such  payment  on 
the  said  sum  of  4,300/.,  because,  upon  the  several  mat- 
ters so  produced  and  given  in  evidence  as  aforesaid,  no 
legal  contract  of  partnership  had  been  proved  in  relation 
to  the  trade  of  a  pawnbroker  carried  on  by  Armstrong; 
and  that  Warner  could  not  by  law  claim  an  interest  as  a 
partner  in  such  trade  carried  on  in  the  manner  as  shewn 
by  the  evidence  in  the  cause  and  above  set  forth. 
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It  was  further  insisted  by  the  defendant's  counsel,  that  ^'cA.  Cfiamber, 

1834. 
a  contract  of  partnership  to  be  carried  on  in  contraven-  ^  '  ^ 

tion  of  the  statutes  relating  to  pawnbrokers,  particularly  Ariistrong 
the  statutes  1  Jac.  1,  c.  21 — 25  Geo.  3,  c.  48— and  89  &  Lewi*. 
40  Geo,  3,  c.  99 — and  the  stamp  act  relating  to  licences, 
could  not  be  a  legal  partnership ;  that  the  plaintiffs  claim- 
ing upon  the  ground  that  a  secret  partnership  existed  be- 
tween Warner  and  Armstrong  in  respect  of  the  said  trade 
of  a  pawnbroker  carried  on  by  and  in  the  name  of  Arm- 
strong alone  under  the  circumstances  stated  in  the  evi- 
dence, such  partnership  was  in  contravention  of  the  sta- 
tutes referred  to,  and  wholly  unlawful;  that  Warner  could 
not,  under  such  contract  of  partnership,  be  legally  a  part- 
ner; and  that  a  contract  between  two  persons  to  carry  on 
the  trade  of  a  pawnbroker  in  the  name  of  one  of  such 
persons,  under  a  licence  in  the  name  of  one  only,  and  with 
the  name  of  that  one  alone  being  painted  over  the  door, 
and  all  the  transactions  in  relation  to  the  trade  to  be  car- 
ried on  in  the  name  of  such  one  person,  was  an  illegal  and 
void  contract,  and  contrary  to  law.  Therefore,  it  was  in- 
sisted, that,  upon  these  several  grounds,  the  Lord  Chief 
Baron  ought  to  direct  the  jury  accordingly. 

His  Lordship  told  the  jury  that  the  several  acts  of  Par- 
liament cited  did  not  in  point  of  law  furnish  any  impedi- 
ment to  the  plaintiffs'  recovering  a  verdict  on  the  several 
issues;  and  he  further  stated  that  a  person  might,  as  a 
partner,  and  a  secret  partner,  and  subject  as  such  to  the 
liabilities  of  a  partner,  receive  more  than  five  per  cent,  for 
money  advanced  by  him  to  the  concern.  And,  after  re- 
ferring the  jury  to  the  testimony  of  Harrison,  told  them 
4hat  such  evidence,  if  they  believed  it,  was  material  in  fa- 
vour of  the  plaintiffs;  for,  according  to  that  witness,  Mr. 
Armstrong  had  stated  on  two  occasions  to  him  that  War- 
ncr  was  a  sleeping  or  private  partner,  and  that  his  share 
of  the  profits  was  fixed  at  a  certain  rate  according  to  bis 
Advances.  His  Lordship  afterwards  directed  the  attention 
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Exch.  Chamber,  of  the  jury  to  a  point  insisted  on  by  the  defendant's  coun- 

^  '  ^    sell  i^iz.   that   Warner  was  never  known  to  be  a  part- 

armitrono    ner:  this,  he  said^  appeared  to  him  to  be  an  inconclusive 

mm 

Lewib.  fact;  for^  according  to  the  stipulations  in  the  deed,  the 
business  was  to  be  carried  on  by  Armstrongs  and  the  ser- 
vants were  to  be  hired  by  him,  and  they  were  to  be  his 
servants.  His  Lordship  added^  that  possibly  Mr.  Arm'- 
strong  might  not  wish  it  to  be  known  that  he  had  a  secret 
partner  who  had  advanced  money  in  the  trade;  and  a  per- 
son who  embarks  money  in  a  concern  may  also  be  desirous 
that  the  circumstance  should  not  be  known:  that,  how- 
ever, will  not  make  him  the  less  a  partner. 

The  defendant's  counsel  thereupon  excepted  to  the  di- 
rection of  the  Lord  Chief  Baron. 

His  Lordship  having  summed  up  to  the  jury,  observed^ 
that,  as  these  were  issues  from  a  Court  of  Equity,  it  might 
be  convenient  that  they  should  give  their  opinion  upon  the 
different  points  separately :  and  he  left  it  to  them  to  say — 
first,  whether,  at  the  death  of  Armstrongs  Warner  was 
legally  to  be  considered  as  a  partner  of  Armstrong — 
secondly,  whether  Warner  was  entitled  to  receive  pay- 
ment at  the  rate  of  10/.  per  cent,  on  the  capital  advanced 
by  him — thirdly,  whether  Warner  was  entitled  to  receive 
such  payment  out  of  the  profits  or  effects  of  the  concern 
— fourthly,  whether  or  not  Warner  was  entitled  to  receive 
such  payment  on  the  sum  of  4,300/.  The  jury  answered 
all  these  questions  in  the  affirmative,  and  thereupon  re- 
turned a  verdict  for  the  plaintiffs  on  both  the  issues. 
The  exceptions  now  came  on  for  argument. 

Wilde,  Sertj.,  for  the  plaintiff*  in  error. — The  question 
to  be  considered  is,  whether,  at  the  death  of  Robert  Arm- 
strong, Warner  was  legally  to  be  considered  as  his  part- 
ner, or  whether  the  deed  of  partnership  was  not  a  mere 
instrument  intended  to  cover  and  conceal  an  usurious  con- 
tract.   For  the  purpose  of  discovering  the  true  nature  of 
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the  contract,  it  will  be  necessary  to  have  recourse  to  the  Exch.  Chamber, 

1834. 
terms  of  the  deed^  and  to  look  to  the  conduct  of  the  par-  ^  '  ^ 

ties.  The  stipulations  contained  in  the  deed  are  not  such  Armstrong 
as  they  would  have  been  had  a  bondjide  partnership  been  Lewis. 
intended^  but  are  in  the  nature  of  a  money  lending  trans- 
action. The  conduct  of  the  parties  with  respect  to  the 
division  of  profits — the  assignment — and  the  will  of  War- 
neVf  are  all  inconsistent  with  the  existence  of  a  partner- 
ship between  them.  From  a  remote  period,  the  business 
of  a  pawnbroker  appears  to  have  been  thought  by  the 
legislature  to  require  particular  enactments  for  its  regula- 
tion. Thus,  the  1  Jac.  1,  c.  21,  begins  by  reciting  that 
counterfeit  brokers  and  pawnbrokers  upon  usury  had 
greatly  increased  in  London  and  other  places,  and  were 
likely  to  increase  to  far  greater  multitudes,  and  that  a 
great  abuse  had  consequently  grown  up  therein,  and  the 
facility  given  by  them  to  the  utterance,  selling,  and  pawn- 
ing of  stolen  goods;  and  then  proceeds  to  make  certain 
enactments  for  remedy  of  these  and  other  abuses.  Fur- 
ther provision  for  the  same  purpose  was  made  by  the  30 
Geo.  2,  c.  24f,  By  the  25  Geo.  3,  c.  48,  persons  exercbing 
the  trade  of  pawnbrokers  were  required  to  take  out  an 
annual  licence  for  that  purpose.  The  3rd  section  of  that 
act  provides  that  no  person  whatever  shall  carry  on  the 
trade  of  a  pawnbroker  without  a  licence,  under  a  penalty 
of  50/.;  the  5th  section  explains  who  shall  be  deemed 
pawnbrokers ;  and  the  8th  section  provides  that  persons 
in  partnership,  carrying  on  the  trade  of  a  pawnbroker, 
shall  not  be  required  to  take  out  more  than  one  licence 
annually  for  carrying  on  trade  in  one  house  or  shop.  After 
that  came  the  36  Geo.  3,  c.  87,  for  regulatuig  the  trade  of 
pawnbrokers;  and  then  came  the  act  now  in  force  for 
the  regulation  of  the  trade,  the  39  &  40  Geo.  3,  c.  99.  By* 
the  2nd  section  of  that  statute  the  rates  are  described 
which  pawnbrokers  are  allowed  to  take.  By  the  6th  section 
the  pawnbroker  is  required  to  give  to  the  party  pledging 
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Eich.  Chamber,  goods  With  him  a  note  in  writing,  describing  the  things 
>  pawned,  upon  which  note  are  to  be  written  or  printed  the 
Armstrono  name  and  place  of  abode  of  the  pawnbroker  giving  the  same. 
Lewis.  The  1 1th  section  prohibits  the  buying  or  taking  in  pledge  of 
unfinished  goods,  or  linen  or  apparel  entrusted  to  others 
to  wash  or  mend,  and  imposes  for  such  offence  a  penalty 
of  double  the  sum  lent,  and  the  forfeiture  of  the  goods ; 
and  the  ISth  section  empowers  peace  officers  to  search  for 
such  goods.  The  13th  section  likewise  provides  for  the 
search  of  the  premises  of  pawnbrokers  unlawfully  taking 
goods  in  pledge,  and,  if  the  goods  should  be  found,  directs 
that  they  shall  be  restored  to  the  owners.  The  14th  re- 
lates to  the  redemption  of  goods.  By  s.  15,  the  persons 
producing  the  notes  are  to  be  deemed  the  owners,  and  the 
pawnbroker  is  required,  on  payment  of  the  sum  advanced 
thereon  and  interest,  to  restore  the  goods  pawned  to  the 
person  producing  the  note.  The  16th  section  provides, 
that,  where  the  note  has  been  lost,  the  pawnbroker  shall 
deliver  a  copy.  By  ss.  17,  18^  and  20,  pawned  goods  are 
declared  to  be  forfeited  at  the  end  of  a  year,  and  the  mode 
of  sale  of  unredeemed  pledges  is  pointed  out.  Section  19 
extends  the  period  of  redemption,  on  notice  to  the  pawn- 
broker. Section  2 1  prohibits  pawnbrokers  from  purchas- 
ing goods  while  in  their  custody,  &c.  Section  2,2  requires 
every  person  and  persons  who  shall  follow  and  carry  on 
the  trade  and  business  of  a  pawnbroker,  to  cause  to  be 
painted  or  printed,  in  large  legible  characters,  the  rate  of 
profit  allowed  by  the  act,  &c.,  and  to  place  the  same  in  a 
conspicuous  part  of  the  shop,  where  he,  she,  or  they  shall 
carry  on  such  trade  or  business.  The  2StA  section  is  very 
important.  By  that  section  "  for  the  better  manifesting  by 
whom  the  trade  or  business  of  a  pawnbroker  shall  here- 
after  be  carried  on,"  it  is  enacted  "  That,  from  and  after 
the  commencement  of  the  act,  all  and  every  person  or  per- 
sons who  shall  follow  or  carry  on  the  trade  or  business 
o^  a  pawnbroker,  shall  cause  to  be  painted  or  written 
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in  large  legible  characters  over  the  door  of  each  shop  ^^^h.  Chamber, 
or  other  place  by  him,  her,  or  them  respectively  made  <^^^^^.Jm^ 
use  of  for  carrying  on  that  trade  or  business,  the  Chris-  Armstrong 
tian  and  surname  or  names  of  the  person  or  persons  so  Lewis. 
carrying  on  the  said  trade  or  business,  and  the  word 
*  Pawnbroker'  or  *  Pawnbrokers,'  as  the  case  may  be, 
following  the  same,  upon  pain  of  forfeiting  the  sum  of  lOL 
for  every  shop  or  place  which  shall  be  made  use  of  for  the 
space  of  one  week  without  having  such  name  or  names  and 
the  said  word  so  painted  or  written  as  aforesaid!,"  to  be 
recovered  as  therein  mentioned.  The  S5th  section  enacts 
that  pawnbrokers  shall  produce  their  books  when  necessary. 
The  26th  section  imposes  general  penalties  against  pawn- 
brokers offending  against  the  act;  and  by  the  31st  section 
the  act  is  extended  to  the  executors  and  administrators  of 
deceased  pawnbrokers.  This  statute  requires  that  the 
parties  carrying  on  the  trade  shall  be  known ;  all  the  re- 
gulations are  incompatible  with  the  existence  of  a  secret 
partnership;  particularly  the  provision  in  the  2 1st  section, 
prohibiting  pawnbrokers  from  purchasing  goods  while  ii> 
their  custody — a  provision  that  might  easily  be  evaded  by 
the  dormant  partner  becoming  the  purchaser.  This  act  has 
several  objects  in  view ;  one  object  is  to  protect  masters 
from  the  unlawful  pawning  of  goods,  by  their  workmen  and 
servants,  intrusted  to  them  to  work  up  into  manufactures; 
a  further  object  is  to  discover  stolen  property;  others  to 
secure  to  persons  pawning  their  property  the  due  restoration 
of  their  goods,  and  to  protect  them  from  excessive  charges 
for  interest,  and  from  other  acts  of  extortion  commonly 
practised  by  pawnbrokers.  When  these  regulations  are 
to  be  enforced  solely  through  the  personal  responsibility 
of  the  party,  can  it  be  permitted  that  a  party  shall  be  al- 
lowed to  put  all  those  regulations  at  defiance  by  becoming 
a  secret  partner  in  the  business?  If  so,  men  of  wealth 
and  property  would  be  enabled  to  carry  on  the  trade  upon 
the  responbibility  of  men  worth  nothing.     If  this  is  to  be 
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Exck,  Chamber,  allowed,  DO  responsible  person  will  ever  become  an  osten- 

^     sible  pawnbroker.     The  question  on  this  record  is  not  as 

Aricstrono    to  what  remedies  exist  in  these  cases  against  or  on  behalf 

mm 

Lewjf.  of  third  persons,  and  not  whether  the  partnership  quoad 
third  persons  be  legal  or  not;  but  whether,  when  a  general 
prohibition  is  imposed  by  statute  against  parties  carrying 
on  a  particular  trade,  except  under  certain  regulations, 
the  parties  who  enter  into  such  contracts  to  contravene 
such  statutory  regulations  shall  be  allowed  to  sue  each 
other  upon  such  illegal  contract?  In  Sullivan  v.  Greaves  (a), 
which  is  a  case  upon  the  statute  6  Geo.  1,  c.  18j  s.  12, 
Lord  Kenyon  lays  down  the  general  principle,  that, 
^'  If  a  single  name  appears  on  the  policy,  the  insurer 
shall  never  be  allowed,  if  a  loss  happen,  to  defeat  a  bond 
fide  insurance,  by  saying  to  an  innocent  person,  there 
was  a  secret  partnership  between  another  and  myself, 
and  therefore  the  policy  is  void.  But  here  the  plaintiff 
is  himself  the  underwriter,  who  comes  to  enforce  an  illegal 
contract;  it  is  a  partnership  pro  hoc  vice;  and  this  party 
cannot  apply  to  a  Court  of  justice  to  enforce  a  contract 
founded  in  a  breach  of  that  law."  In  Mitchell  v.  Cock- 
bume  (6),  it  was  held,  that,  where  A.  and  jB.  were  engaged 
in  a  partnership  in  insuring  ships,  &c.,  which  was  carried 
on  in  the  name  of  A.,  who  paid  the  whole  of  the  losses, 
such  a  partnership  being  illegal  under  the  6  Geo.  1,  c.  18, 
A.  could  not  maintain  an  action  against  B,  to  recover  a 
share  of  the  money  that  had  been  so  paid.  In  Auberi 
V  Maze{c\  C/utmbre,  J.,  says — **  In  this  case  the  plain* 
tiff  wants  to  avail  himself  of  an  agreement  entered  in- 
to contrary  to  law,  and  calls  upon  us  to  enforce  that 
agreement.  To  shew  that  it  is  contrary  to  law,  Booth  v. 
Hodgson  is  a  strong  authority.  In  that  case  the  Court  re- 
fused  to  assist  a  partner  in  an  illegal  concern,  in  recover- 


ia)  I  Park  on  Insurance,  8.  (6)  2  H.  Blac.  379. 

(r)  2  Bos.  &  Pull.  375. 
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ing  money  paid  to  his  partner  in  the  course  of  the  con-  ^<^*-  Chamber^ 
cem,  and  which  he  was  unconscientiously  endeavouring  ^  *  -» 

4o  keep  in  his  own  pocket."    That  is  just  the  same  as  if    Armstrono 
he  had  said  that  they  would  not  permit  the  particular        Lewis. 
trade  to  be  carried  on  contrary  to  law.     S0|  where  one  of 
two  partners  underwrites  policies  of  insurance  upon  ships, 
&C.9  in  his  own  name,  but  upon  their  joint  account,  con- 
trary to  the  6  G^o.  1,  c.  18,  s.  12,  it  was  held  that  no  ac- 
tion could  be  maintained  to  recover  from  the  assured  the 
premiums  upon  such  policies.   Branton  v.  Taddy  {a).  Nor, 
where  the  brokers  have  received  the  premiums,  can  the 
partners  in  whose  names  the  insurances  are  effected  re- 
cover them  from  such  broker.  Booth  v.  Hodgson  (6).     An- 
other class  of  cases  analogous  to  the  present  is  that  of 
contracts  made  on  a  Sunday,  in  contravention  of  the  sta- 
tute 29  Car.  2,  c.  7,  which  contracts  have  been  declared 
by  numerous  cases  to  be  illegal  and  void ;  among  others, 
Drury  v.  De  Fontaine  (c),   Smith  v.  Sparrow  (d),   Fen* 
nely.  Ridler(e),  and  Williams  y.  Paul  {f).    In  Littler. 
Poole  (g),  it  was  held  that  a  vender  of  coals  who  had  de- 
livered to  a  purchaser  a  vender's  ticket  not  signed  by  the 
meter,  contrary  to  the  provision  of  the  statute  47  Geo.  8, 
c.  68,  could  not  recover  from  the  purchaser  the  price  of 
such  coals.     In  Law  v.  Hodgson  (A),  it  was  held,  that  the 
17G^o.  3.  c.  42,  which  requires  bricks  for  sale  to  be  of 
certain  dimensions,  and  gives  a  penalty  for  the  breach  of 
that  regulation,  being  passed  to  protect  the  buyer  against 
the  fraud  of  the  seller,  if  bricks  be  sold  and  delivered  un- 
der the  statutable  size,  unknown  to  the  buyer,  the  seller 
cannot  recover  the  value  of  them.     So,  in  Langion  v. 

(a)  I  Taunt.  6.  5  Barn.  &  Cress.  406. 

(6)  6  Term  Rep.  405.  (/")  4  Moore  &  Payne,  532;  S. 

(c)  I  Taunt.  131.  C.  6  Biuif.  654. 

(d)  12  J.  B.  Moore,  266;  S.  C.         (ff)  9  Barn.  &  Cress.  192. 
4Bing.84.  {h)  U  East,  300. 

(e)  8  Dow.  &  Ryl.204;    S.  C. 
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Bxeh.^amber^  and  Standing  the  risks  of  the  partnership,  without  ever 

interfering  in  the  trade  personally,  was  not  within  the  sta* 
tute.  That  case  was  cited  and  recognised  in  Keen  ▼.  Dor- 
may  (a),  though  in  that  case  the  Court,  being  divided  in 
opinion,  gave  no  judgment.  Lord  EUenborough  and  Mr. 
Justice  Bayley  held,  that,  as  the  party  had  not  actually 
interfered  in  carrying  on  the  trade,  he  was  not  liable  for 
the  penalties.  And  what  is  said  by  Mr.  J.  Bayley  there 
is  of  importance,  as  it  shews  that  it  was  not  a  hurried 
opinion.  In  Candler  v.  Candler  (6),  an  attorney  having 
died  and  bequeathed  all  his  property  to  his  widow,  his 
eldest  son,  for  the  mixed  consideration  of  the  good-will  of 
the  business,  the  advancement  of  money  for  carrying  it  on, 
and  family  affection,  entered  into  an  agreement  with  his 
mother  to  continue  the  business,  and  to  account  to  her  for 
a  moiety  of  the  profits  during  the  minority  of  his  younger 
brothers  and  sisters :  it  was  held  that  this  arrangement  was 
not  contrary  to  the  policy  of  the  statute  22  Geo.  2,  c.  46, 
8«  1 1 .  The  Vice  Chancellor  i^ivJohn  Leach)  there  says, ''  It 
appears  by  the  preamble  to  this  clause  that  the  mischief 
which  the  legislature  had  in  view  was,  that  unqualified  per- 
sons, by  the  assistance  or  connivance  of  regular  attornies, 
were  enabled  to  act  and  practise  as  attornies,  to  the  preju- 
dice of  his  majesty's  subjects  and  the  scandal  of  the  profes- 
sion; when  therefore  it  is  provided  that  an  attorney  shall  not 
permit  or  suffer  his  name  to  be  in  any  way  made  use  of 
upon  the  account  or  for' the  profit  of  any  unqualified  per- 
son, the  plain  purpose  is  that  he  shall  not  by  any  shift  or 
contrivance  enable  an  unqualified  person  to  act  or  practise 
in  his  name.  The  deed  in  question  does  not  enable  any 
unqualified  person  in  any  manner  to  act  or  practise  as  an 
attorney.  It  is  simply  a  grant  of  a  moiety  of  the  profits 
made  by  the  sole  acting  of  the  attorney  himself  during 
a  certain  period,  for  the  mixed  consideration  of  the  good 

{a)  15  East,  161.  {b)  6  Mad.  141 ;  1  Jacob,  225. 
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will  of  the  business,  the  advance  of  moneys  and  family    Exch,  Chamber, 
affection^  and  is  neither  within  the  mischief  nor  the  words  '^^ 

of  the  statute  "  The  Vice-Chancellor  then  proceeds  to  Armstronq 
distinguish  the  case  from  Tench  v.  Roberts  (a),  on  the  Lewis. 
ground  that  Tench  was  actually  to  carry  on  the  business. 
He  was  not  as  here  to  be  a  dormant  partner.  [Mr. 
Justice  Park  referred  to  Williams  v.  Jones  (6),  and  Hop- 
kinson  v.  Smith  (c).]  These  cases  are  consistent  with 
Candler  v.  Candler.  In  both  those  cases  the  agreements 
were  void — the  unqualified  partner  was  to  act  in  the  bu- 
siness; not  to  be  a  dormant  partner.  Here,  Warner  in  no 
respect  violated  the  statute :  dormant  partners  could  not 
be  intended  to  be  included  in  it.  One  who  does  not  in- 
terfere with  the  management  of  a  trade  cannot  be  said  to 
exercise  it:  nor  can  a  dormant  partner  of  a  pawnbroker 
be  said  to  act  in  the  trade;  he  has  no  possession  of  the 
goods  pledged;  and  it  would  therefore  be  absurd  to 
hold  that  the  legislature  intended  that  he  should  be  com- 
pellable to  deliver  up  property  of  which  he  never  was  or 
could  be  possessed.  It  is  submitted,  that,  as  Warner  never 
appeared  in  the  business,  he  must  be  taken  to  be  a  dor- 
mant partner,  and,  not  being  a  person  actually  carrying  on 
the  trade,  he  could  not  be  subject  to  the  penalties  im- 
posed by  the  statute  for  acts  of  commission  or  omission 
over  which  he  had  no  control. 

The  first  cases  referred  to  were  those  of  illegal  insur- 
ances; but  there  it  is  specially  provided  by  statute 
that  the  contract  shall  be  absolutely  void:  therefore,  it 
was  held  that  no  action  could  be  maintained  to  support 
such  a  contract.  The  other  class  of  cases,  beginning 
with  Drury  v.  Defontaine^  all  relate  to  the  stat.  29  Car.  2, 
c.  7,  and  were  positive  violations  of  the  statute.  So, 
in  Little  v.  Poole,  there  was  a  violation  of  the  47  Geo,  3, 

{a)  6  Maddox,  145.  (c)  7  J.  B.  Moore,  237;  1  Bing. 

{b)  7  Dowl.  &  Ryl.  548;  S.  C.      13. 
5  Bara.  &  Cress.  108. 

VOL.  lU  X  EX. 
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Eitek.  Chamber,  c.  48,  in  delivering  a  ticket  of  coals  not  signed  by  the 

>J!^^    meter.    Law  v.  Hodgson  proceeds  on  the  same  ground. 

Armstronq    In  Gallini  v.  Laborie,  and  Langton  v.  Hughes^  there  was 

Lewis.       ^  positive  violation  of  a  statute.     In  De  Begnis  v.  Amd-- 

steady  the  object  was  the  recovery  of  money  advanced 

for  carrying  on  the  performance  of  operas  and  ballets 

at  an  unlicensed   theatre.     It   is    submitted,  that  here 

there  was  no  violation  of  the  law.    The  act  only  applied 

to  Armstrong,  who  had  complied  with  the  provisions  of 

the  statute. 

But,  secondly,  even  supposing  Warner  to  have  been 
guilty  of  a  breach  of  the  law,  in  having  omitted  to  ob- 
tain a  licence,  and  to  have  his  name  painted  over  the  door 
and  printed  on  the  tickets,  still  there  was  here  a  valid 
subsisting  partnership,  which  was  not  void  by  reason  of 
such  breach  of  the  law.  If  there  had  been  a  stipulation 
in  the  deed,  that  Warner  should  not  take  out  a  licence, 
and  that  his  name  should  not  be  on  the  door  or  on  the 
tickets,  then  it  is  admitted  that  the  contract  would  have 
been  illegal  and  void ;  but  here  there  is  no  such  stipula- 
tion, and  the  Court  will  not  assume  that  it  was  a  contract 
in  breach  of  the  law.  If  Warners  name  had  even  been 
introduced  into  the  licence,  that,  according  to  Raynard  v. 
Chase f  would  have  made  no  difference,  provided  he  never 
exercised  the  trade  himself.  No  penalty  could  have  been 
incurred  until  the  end  of  a  week.  If  it  is  admitted  that 
a  legal  partnership  once  subsisted,  when  did  it  cease? 
Would  it  cease  by  the  name  not  being  put  up  over  the  door 
by  the  end  of  the  first  week;  and  would  it  revive  on  its 
being  subsequently  put  up  ?  Put  the  case  of  a  clear  in- 
fraction of  the  statute,  and  no  licence  in  the  name  of 
either;  would  one  infraction  of  the  law  dissolve  the  con- 
tract? Suppose  the  business  to  be  carried  on  regularly 
for  twelve  months,  and  no  licence  in  the  name  of  either 
to  be  taken  out  within  the  time  prescribed  by  the  sta- 
tute, would  that  have  the  effect  of  dissolving  the  part- 
nership?    If  so,  what,  in  such  a  case,  is  to  become  of  the 
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partnership  effects  ?     It  is  submitted,  that  here  a  partner-  ^•'<'*-  Chamber, 
•hip  was  once  established,  and  that  it  continued  to  the  -> 

time  of  the  decease  of  Robert  Armstrong.  ARMsiROMa 

LEWI0. 

Mr.  Serjeant  WUde^  in  reply. — Raynard  v.  Ch(ue  is  in« 
applicable,  as  that  was  determined  with  reference  to  the 
doubtful  policy  of  the  provisions  of  the  statute  5  Eliz»  c.  4. 
Here  it  cannot  be  doubted  that  this  act  must  have  a  liberal 
construction.  The  ground  of  the  decision  there  was,  that 
the  defendant  did  not  interfere  with  the  conduct  of  the 
trade;  and  therefore  the  Court  said  he  had  not  done  that 
which  it  was  the  object  of  the  act  to  prohibit.  Here  the 
party,  whilst  he  enjoys  a  very  large  proportion  of  the  pro- 
fits of  the  business,  would  escape  the  liability  that  the  sta- 
tute intended  to  impose  upon  him.  It  is  an  essential  part 
of  the  policy  of  the  act  that  there  shall  not  be  dormant 
partners  in  the  trade  of  pawnbrokers.  It  is  clearly  esta- 
blished that  a  partnership  entered  into  for  illegal  pur- 
poses is  void  even  as  between  the  parties  themselves. 

Cur,  adv.  t>ult. 

The  judgment  of  the  Court  was  now  delivered  by — 

Denman,  C.  J. — The  Court  have  considered  this  record, 
and  the  exceptions  which  have  been  taken ;  and  it  has  oc- 
curred to  several  of  the  Judges  that  these  exceptions  are  not 
properly  taken,  and  that  no  judgment  could  be  given  for  the 
plaintiff  in  error,  for  that  reason,  upon  the  record  (a).  We 
are,  however,  of  opinion,  that  there  is  another  objection  to 
the  judgment  being  given  for  the  plaintiff  in  error  upon  this 
record,  which  is,  that,  in  point  of  fact,  even  supposing  it 
could  be  collected  from  the  whole  frame  of  it  what  the 
objection  was,  and  that  that  objection  could  be  fairly 
stated  as  arising  upon  the  record,  it  does  not  appear,  in 

(a)  The  exceptions  were  placed  after  the  findin:^  of  the  jury. 
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Armstrong 

V. 

Lewis. 


Exch.  Chamber,  point  of  fact,  that  any  contract  was  made  between  the 

parties  to  carry  on  the  partnership  in  such  a  manner  as  to 
contravene  the  acts  of  Parliament :  that  clearly  is  no  part 
of  the  written  agreement  that  is  set  out,  because  the  words 
"  secret"  or  "  suppressed'*  are  no  where  used  in  that  agree- 
ment. It  is  quite  possible  the  parties  may  have  had  a  col- 
lateral agreement  to  point  to  that  object,  and,  if  so,  that 
would  have  the  effect  contended  for  on  the  part  of  the 
plaintiff*  in  error;  but  that  is  a  fact  which  ought  to  be 
found  by  the  jury,  and  which  the  Court  cannot  infer  from 
any  state  of  facts  laid  before  them  for  their  decision,  and 
the  Court  can  only  draw  legal  inferences  from  facts  found 
by  the  jury.  At  the  same  time,  I  may  state,  as  the  general 
opinion  of  the  whole  Court,  that,  if  there  was  an  agree- 
ment proved  to  carry  on  the  partnership  in  violation  of 
those  acts  of  Parliament,  that  agreement  would  be  void, 
and  would  confer  no  rights  on  either  party  as  against  the 
other.  It  is  possible  that  may  be  satisfactory  without  any 
further  proceedings.     We  are   of  opinion  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


Constable  and  Another  v.  Andrew. 

A.SSUMPSIT  on  a  bill  of  exchange  for  the  sum  of 
47/.  10«.  11(/.,  drawn  by  the  defendant  on,  and  accepted 
by,  Thomas  Chambers^  and  indorsed  by  the  defendant  to 
the  plaintiff's;  and  on  a  promissory  note,  made  by  Richard 
Peacock  to  the  defendant  or  his  order,  for  174/.  6*.  6rf., 


Exch.  of  Plea*. 

By  an  agree- 
ment entered 
into  between 
the  plaintiffs 
together  with 
other  creditors 
and  the  defen- 
dant, the  de- 
fendant agreed 
to  pay  a  com- 
position of  15«.  in  the  pound,  by  two  instalments;  and  a  surety,  in  consideration  of  the  creditors 
agreeing  to  discharge  the  defendant  from  all  debts  and  demands  on  receiving  such  composition  of 
1 5t.  in  the  pound,  agreed  to  pay  a  sum  of  money  in  part  payment  of  the  first  instalment,  and  to  accept 
a  bill  of  exchange  drawn  by  the  defendant  in  part  payment  of  the  second,  the  creditors  agreeing 
"  to  exonerate  and  discharge  the  defendant  on  payment  of  the  said  15^  in  the  pound."  It  was  also 
agreed  that  several  bills  of  exchange,  the  amount  of  which  was  equal  to  the  residue  of  the  sum 
payable  on  the  composition,  which  had  been  before  indorsed  by  the  defendant,  and  handed  over 
to  the  plaintiffs,  '*  should  be  considered  as  part  payment  of  the  said  \5s.  in  the  pound:" — Held, 
that  the  bills  left  in  the  hands  of  the  plaintiffs  were  not,  under  this  agreement,  to  be  considered 
as  an  absolute  payment,  unless  they  uere  paid  when  at  maturity,  and,  one  of  them  having  been 
dishonoured,  that  the  defendant  remained  liable  upon  his  indorsement. 
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and  indorsed  by  the  defendant  to  the  plaintiffs.     At  the   ^j^^*-  ^  ^'«"'» 
trial  before  Gurnet/^  B.,  at  the  Middlesex  Sittings  after  ^ 

last  Trinity  Term,  it  appeared  that  the  bill  and  note  had  Constable 
been  given  to  the  plaiifitifFs  in  payment  for  goods  supplied  Andrew. 
previously  to  the  1 9th  of  November ^  1830,  when  the  de- 
fendant entered  into  an  agreement  to  assign  his  real  and 
personal  estate  to  one  Henry  Ellis,  for  the  benefit  of  his 
creditors.  The  defendant,  as  an  answer  to  the  action,  set 
up  an  agreement  for  a  composition  with  his  creditors, 
dated  the  12th  o{  January,  1831,  which,  after  reciting  the 
previous  agreement,  and  that  the  defendant  was  desirous 
that  it  should  be  cancelled,  and  that  he  proposed,  in  lieu 
of  the  assignment,  ^'  to  pay  his  several  creditors  the  sum 
of  15^.  in  the  pound  on  their  respective  debts;"  and  that 
the  defendant  had  proposed  to  procure  John  CuUimore  to 
become  surety  for  the  sum  of  1 ,062/.  8^.  Gd.,  part  of  his 
said  debts,  proceeded  as  follows: — "Now  the  said  James 
Andrew  doth  hereby  agree  to  pay  and  satisfy  the  several 
persons  and  parties  hereto,  of  the  third  part  (the  credi- 
tors), the  said  sum  of  15^.  in  the  pound,  on  their  respec- 
tive debts,  in  manner  following,  that  is  to  say,  7^.  6d.  in 
the  pound  on  the  14th  day  of  January  instant;  and  the 
further  sum  of  7^.  6d.  in  the  pound  on  the  4th  day  of  May 
next.  And,  in  consideration  of  the  several  creditors  of 
the  said  James  Andrew  agreeing,  as  hereinafter  mentioned, 
to  discharge  him  from  the  payment  of  all  debts  and  de- 
mands whatsoever  due  from  him  on  the  19th  day  of  Novem- 
ber last,  on  receiving  the  said  15^.  in  the  pound,  at  the 
times  and  in  the  manner  aforesaid,  and  also  to  relinquish 
all  claim  and  demand  on  the  said  James  Andrew,  his  es- 
tate or  effects,  under  the  before-mentioned  agreement,  he 
the  said  John  CuUimore  doth  hereby  agree  to  pay  unto 
Henry  Ellis  and  Messrs.  William  ^  Charles  Constable, 
(the  plaintiffs),  three  of  the  said  creditors  of  the  said 
James  Andrew ^  the  sum  of  531/.  5^.  3d,  on  the  14th  day 
of  January  instant,  in  part  payment  of  the  first  instahnent 
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^^\^^'"'  of  7*.  6d.  in  the  pound,  to  be  divided  by  the  said  fVillum 
^     %  Charles  Constable^  and  the  said  Henry  EllU,  amoi^ 
Constable     the  said  creditors  of  the  said  James  Andrew,  in  proportion 
Andrew.      to  their  respective  debts;  and  for  the  consideration  afore* 
saidi  the  said  John  CuUimore  hath  this  day  accepted  one 
bill  of  exchange,  dated  the  Ist  ot  January  last,  aEimmnt* 
ing  to  a  like  sum  of  531/.  5#.  Scf.,   drawn  by  the  said 
James  Andrew,  in  favour  of  Messrs*  WiUiam  %  Charles 
Constable,  two  of  the  creditors  of  the  said  James  Andrew, 
payable  on  the  4th  day  of  May  next,  and  in  part  payment 
of  the  said  second  instidment,  to  be  divided  among  the 
said  creditors  respectively  as  aforesaid  when  paid.    And 
the  several  creditors/ parties  hereto,  agree  to  exonerate  and 
discharge  the  said  James  Andrew,  on  payment  of  the  said 
\5s.  in  the  pound  as  aforesaid,  and  from  all  claims  and 
demands  whatsoever,  up  to  the  15th  day  o{  November  last, 
and  to  give  hiin  such  release  from  their  respective  debts 
and  demands  that  he  may  require.   And  it  is  lastly  agreed, 
that  the  several  bills  of  exchange,  amounting  together  to 
S71/.  1^.  ^d,  which  have  been  already  duly  indorsed  by 
the  said  James  Andrew,  and  handed  over  to  the  said  WU^ 
Uam  %  Charles  Constable,  shall  be  considered  as  in  part 
payment  of  the  said  I5s.  in  the  pound.     And  the  said 
Henry  Ellis  hereby  agrees,  that  when  the  said  1 5s.  in  the 
pound  as  aforesaid  shall  have  been  duly  paid  as  aforesaid, 
he  will  deliver  up  to  the  said  James  Andrew  the  lease  of 
the  house  and  premises  at  StockweU,  which  he  now  holds. 
And  it  is  lastly  agreed,  that  payment  by  the  said  John 
CuUimore,  or  the  said  James  Andrew,  of  the  said  sum  of 
531/.  5^.  3d.,  into  the  bank  of  Messrs.  Hankey  %  Co.,  to 
the  credit  of  the  said  Henry  Ellis,  shall  be  a  sufficient 
discharge  for  the   amount;  and  payment  of  the  aforesaid 
bill  of  exchange  for  the  like  sum  to  the  said  Messrs.  Wil^ 
liam  ^  Charles  Constable  shall  in  like  manner  be  a  dis- 
charge  to  them,  the  said  John  CuUimore  and  James  An- 
drew, without  their  being  required  to  see  to  the  applica- 
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tion  thereof."    The  plaintiffs'  debt  amounted  to  780/.,  E^fch,  of  PMa^ 

1834. 
and  the  total  amount  of  composition  was  l^SSS/*  9s.  Sd.,  ^ 

lfl62L  Ss.  6d.  of  which,  according  to  the  agreement,  was  Constable 
paid  by  Mr.  CulUmore,  leaving  the  sum  of  ^712.  Is.  Sdl,  Andrew. 
the  amount  of  the  bills  and  note  in  the  hands  of  the  plain*^ 
tith,  which  included  the  bill  and  note  on  which  the  action 
was  brought.  The  plaintiffs  did  not  give  notice  of  disho- 
nour of  the  bill  accepted  by  Chambers^  and  it  was  insisted 
at  the  trial  that  they  could  not  recover  on  the  note  made 
by  Peacock,  inasmuch  as  by  the  above  agreement  the  de- 
fendant was  discharged  from  liability  on  the  bills  and 
notes  stated  to  be  in  the  hands  of  the  plaintiffs,  and  that 
they  were  to  be  taken  as  an  absolute  payment ;  and  Siein* 
man  v.  Magnus  (a)  was  relied  upon.  The  learned  Baron, 
however,  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs for  the  amount  of  the  promissory  note,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit.  John 
Jervis  having  obtained  a  rule  accordingly — 

Thesiger  shewed  cause. — This  agreement  contains  no- 
thing which  shews  that  the  bills  and  notes  in  the  hands  of 
the  plaintiff  were  to  be  considered  as  money,  or  that  the 
plaintiff  was  not  to  be  at  liberty  to  sue  the  defendant  upon 
them.  An  agreement  by  a  creditor  to  take  a  composition 
and  to  release  the  debtor  from  all  demands,  does  not  take 
away  his  right  to  sue  upon  securities  which  he  holds,  un- 
less it  is  stipulated  that  he  is  to  deliver  up  the  securities, 
as  an  agreement  for  a  composition  has  not  the  effect  of  ex- 
tinguishing the  original  debt.  That  was  decided  in  Thomas 
V.  Courtnay  (b).  The  case  of  Steinman  v.  Magnus ^  which 
will  be  relied  on  by  the  defendant,  is  distinguishable,  as 
that  case  went  upon  the  principle  that  it  was  a  fraud  on 
the  other  creditors  and  the  surety,  for  the  plaintiff  to 
endeavour  to  obtain  further  payment  from  the  defendant 
Here  it  cannot  be  contended  that  there  was  any  deception 

(a)  11  East;  390.  (6)  1  B.  &  Aid.  1. 
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Ejteh.  of  PUas,  or  fraud  upon   the  surety  or  the  creditorsy  because  the 

^     payment  of  the  bills  in  full  was  not  for  the  benefit  of  the 

CoHSTABLB     plaintifTs  alone,  but  of  all  the  creditors,  and  was  a  part  of 

Andrew.       ^he  Consideration  for  which  they  agreed  to  accept  the 

composition.     The  agreement  contained  no  stipulation  for 

discharging  or  releasing  thedefendant  from  liability;  but  it 

was  stipulated  by  the  agreement,  that  the  defendant  should 

be  discharged  on  payment  of  15^.  in  the  pound ;  and  he  not 

only  remains  responsible  on  the  bills  in  the  plaintiffs' hands, 

but  it  was  clearly  the  intention  of  the  parties,  by  making 

the  defendant  the  drawer  of  the  bill  on  CulUmore,  that  the 

creditors  might  have  his  additional  security  on  that  bill  as 

well  as  on  the  others. 

J.  JerviSf  contri, — ^The  plaintiffs  here  do  not  sue  for 
their  own  benefit ;  if  they  did,  Steinman  v.  Magnus  would 
be  directly  in  point,  and  would  be  an  authority  against 
their  right  to  maintain  the  action.  That  circumstance 
however  makes  no  diflference.  The  case  of  Thomas 
V.  Courtnay  is  inapplicable  to  the  present  case,  because 
there  the  action  was  against  a  third  party;  whereas,  all 
that  the  defendant  here  contends  for  is,  that  he  is  dis- 
charged from  liability  by  the  agreement,  upon  a  good 
consideration.  Besides,  here  there  is  an  express  stipulation, 
that  payment  of  531/.  5s.  3d»,  and  of  the  bill  of  exchange 
accepted  by  Cullimore,  shall  be  a  discharge  of  CuUimore 
and  the  defendant ;  and  the  omission  of  such  a  provision 
with  respect  to  the  other  bills,  shews  that  as  to  them,  or  the 
leaving  the  bills  in  the  hands  of  the  plaintiffs,  was  to  be 
considered  as  an  absolute  discharge. 

Bayley,  B. — I  entertain  no  doubt  upon  this  question. 
I  think  that,  looking  at  this  agreement  from  first  to  last, 
the  easy  and  plain  construction  is  this — the  notes  and  bills 
are  to  be  taken  as  payment  if  they  are  paid,  but  the  defen- 
dant is  to  continue  subject  to  all  his  former  liabilities.  The 
agreement  in  substance  is  this — Andrew^  in  substitution  of 
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a  former  agreement,  proposes  to  pay  bis  creditors  I5s.  in  Exch.  of  PUas, 
the  pound  on  their  respective  debts,  and  be  stipulates  to  ^  '  ^ 

pay  Is.  6d.  in  tbe  pound  on  tbe  14th  o{  January y  and  the  Constable 
further  sum  of  Is.  6d.  on  the  4th  of  May.  In  considera-  Andrew. 
tion  that  tbe  creditors  will  discharge  Andrew,  CuUimore 
agrees  to  pay  towards  the  first  instalment  the  sum  of 
531/.  5s.  Sd,y  and  accepts  a  bill  of  exchange  drawn  by 
Andrew  in  part  payment  of  the  second  instalment;  and 
the  creditors  agree  to  discharge  and  exonerate  Andrew^ 
on  payment  ^'  of  the  said  15^.  in  tbe  pound."  Now,  if 
there  was  an  undertaking  by  the  parties  that  the  bills  for 
S71/.  \s.  2d.  should  be  considered  at  all  events  as  money, 
and  that  the  risk  of  the  default  of  the  other  parties  should 
attach  to  the  creditors  at  large,  it  was  material,  and  it 
would  have  been  easy  to  have  inserted  such  a  stipulation. 
Then  comes  the  clause  upon  which  the  whole  question 
arises — *'  And  it  is  lastly  agreed,  that  the  several  bills  of 
exchange  amounting  together  to  2711.  Is.  2d.,  which  have 
been  already  duly  indorsed  by  the  said  James  Andrew, 
and  handed  over  to  the  said  TFilliam  ^  Charles  Constable, 
shall  be  considered  as  in  part  payment  of  the  said  15^.  in 
the  pound."  That  they  are  to  be  considered  as  part  pay- 
ment absolutely  is,  I  think,  inconsistent  with  the  language 
of  the  earlier  part  of  the  instrument.  The  meaning  is,  that 
the  parties  are  to  have  payment  of  15^.  in  the  pound,  and 
that  they  shall  have  upon  the  bills  the  like  remedy  as  an 
ordinary  indorsee  would  have  against  the  indorser.  The 
efiect  of  this  will  be,  that,  if  the  payee  fail,  Andrew  will  be 
liable  to  make  good  sufficient  to  pay  the  15^.  in  the 
pound.  If  the  bills  are  honoured,  he  will  be  discharged; 
and,  if  dishonoured,  the  money  recovered  will  go  as  pay- 
ment pro  tanto.  The  final  clause,  which  has  been  noticed 
on  the  part  of  the  defendant,  does  not  discharge  the  par- 
ties at  all  events,  but  merely  provides  that,  on  payment  of 
the  bills,  they  shall  not  be  liable  to  look  to  the  application 
of  the  money;  and  it  was,  no  doubt,  introduced  solely  for 
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Ejceh.  of  Pieai,  livering  up  OF  causing  to  be  delivered  up  the  said  deed  to 
^  the  said  plaintiff." 
Sanderson  "  As  to  the  second  cause,  I  find  that  the  facts  are  as  fol- 
Bell.  lows: — The  action  was  brought  to  recover  from  the  defen- 
dant the  sum  of  13/.  1  Is.  4fd»  for  the  keep  of  certain  horses 
of  the  defendant  at  livery,  and  for  goods  sold  and  delivered 
by  the  plaintiff  to  him,  and  for  money  paid  by  the  plaintiff 
to  the  defendant's  use.  The  declaration  was  in  indebitatus 
assumpsits  and  contained  counts  applicable  to  the  recovery 
of  the  plaintiff's  demand.  The  defendant  pleaded  the 
general  issue,  with  notice  of  set-off,  and  delivered  parti- 
culars of  his  set-off  to  the  plaintiff's  attorney,  in  which 
particulars  was  an  item,  the  only  one  in  respect  of  which 
any  set-off  was  claimed,  of  50/.  for  money  had  and  re- 
ceived by  the  plaintiff  to  and  for  the  use  of  the  defendant. 
The  plaintiff  established  his  right  to  a  verdict  for  the  sum 
of  IS/.  I6s.  4fd.  unless  the  defendant  is  entitled  to  set  off 
the  sum  of  50/.,  as  to  which  claim  of  set-off  I  find,  that,  on 
the  28th  o{  March,  1831,  the  following  agreement  was  en- 
tered into  at  the  plaintiffs  house  between  the  defendant 
and  one  John  BardeU: — 

"  March  28th,  1831. 
*'  Mr.  Bell  bets  Mr.  John  BardeU  that  he  drives  his 
mare  in  harness  from  opposite  the  Horse  Guards^  Gate, 
Westminster,  to  Mrs.  Bryerletfs,  the  Gloucester  Hotel, 
Brighthelmstone,  and  back  again  to  the  same  place,  op- 
posite the  Horse  Guards,  Westminster,  mihin  the  time  of 
twenty  hours.  The  match  to  be  done  within  fourteen  days 
from  this  day.  The  distance  is  to  be  performed  in  twenty 
successive  hours  from  the  time  of  starting.  The  wager  is 
for  50/.,  and  the  money  is  to  be  paid  into  Mr.  Martin  San- 
derson^s  hands,  within  five  days  from  this  day :  if  either 
does  not  pay  the  full  sum  to  him  within  that  time,  the  5L 
put  down  by  each  now  to  be  paid  to  the  one  that  does  put 
into  his  (Mr.  Sanderson's)  hands  the  50/. 

"  //.  Bell.        John  Bardeir 
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At  the  time  of  the  said  agreement  being  entered  into,  ^'<?*-  «/  ^^^w* 
or  in  a  few  days  afterwards,  the  said  John  Bardell  and  ^  ^  '  -^ 
the  defendant,  pursuant  to  the  said  agreement,  paid  to  the  Sanderson 
said  plaintiff  Martin  Sanderson^  as  the  stakeholder  named  bbll. 
in  the  said  agreement,  50/.  a-piece.  No  evidence  has  been 
offered  before  me  by  either  party  to  shew  what  was  done 
under  the  said  agreement  towards  determining  the  bet, 
nor  has  it  been  proved,  that,  prior  to  the  plaintiff's  action, 
the  repayment  of  the  50/.  deposited  by  the  defendant  with 
the  plaintiff  as  aforesaid  was  ever  demanded  by  the  de- 
fendant, or  by  any  one  on  his  behalf  from  the  plaintiff: 
and  it  is  admitted  that  the  defendant  has  no  evidence  to 
prove  any  such  demand ;  but  it  appears,  that,  in  conse- 
quence of  disputes  between  Bardell  and  the  defendant  on 
the  subject  of  the  wager,  the  plaintiff  determined  to  pay 
back  to  each  party  the  50/.,  which  each  party  had  deposited 
in  the  plaintiff's  hands,  as  before  mentioned ;  and  that  in 
consequence  of  the  plaintiff's  determination,  and  after  a 
communication  by  letter  that  the  deposit  would  be  paid 
back  if  the  wager  was  not  settled  in  a  week,  on  the  21st 
ofJune,  1831,  before  the  action  was  brought,  the  plaintiff 
paid  back  the  said  sum  of  50/.,  which  had  been  deposited 
by  the  defendant,  in  the  manner  following,  that  is  to  say: — 
The  said  sum  of  50/.  was  paid  by  one  Anne  Sanderson^ 
the  plaintiff's  sister,  by  desire  of  the  plaintiff,  to  one  C. 
Bowser,  at  the  counting-house  and  usual  place  of  business 
of  the  defendant,  in  Oxford  Street,  in  the  county  of  Mid- 
dlesex;  and  the  said  C.  Bowser,  at  the  time  of  payment, 
gave  a  receipt  for  the  same  in  the  words  and  figures 
following: — 

"  Memorandum. 
"  Received  of  Miss  Sanderson,  50/.  deposit  of  wager. 
"  2\  June,  1831."  "  C.  Bowser^ 

And  I  find  that  at  the  time  of  the  payment  of  the  said  sum 
of  50/.  to  the  said  C.  Bowser  as  aforesaid,  he  the  said  C. 


808  CASES  IN  TUK  EXCHEQUER, 

Exeh.  of  Pleat,  BowscT  was  in  the  defendant's  service  as  an  apprentice ; 

but  no  proof  has  been  given  by  the  plaintiff  to  shew  that 
the  said  C  Bowser  had  any  direct  authority  from  the  de- 
fendant to  receive  the  said  sum  of  BOL  on  bis  account; 
nor  has  it  been  shewn  that  the  said  sum  of  SOL  did,  in 
point  of  fact,  ever  come  to  the  hands  of  the  defendant.  If, 
upon  the  facts  stated,  the  Court  shall  be  of  opinion  that 
the  defendant  was  Entitled  to  set  off  the  said  sum  of  50/. 
i^JEunst  the  amount  of  the  phuntiff 's  claim,  then  I  award 
that,  in  the  said  second  cause,  a  verdict  be  entered  for  the 
defendant ;  but,  if  the  Court  should  be  of  a  different  opinion, 
then  the  verdict  already  entered  for  the  plaintiff  is  to 
stand,  but  the  damages  are  to  be  reduced  to  the  sum  of 
ISl.  1&.  4sd. 

Adams,  Serjt,. having  obtained  a  rule  to  shew  cause  why 
the  verdict  entered  in  both  actions  should  not  stand,  and 
the  damages  in  the  action  of  trover  be  reduced  to  Is.,  and 
in  the  action  of  assumpsit  to  121.  I6s.  id. — 

Plait  shewed  cause. — The  defendant  bad  a  particular 
lien  upon  the  mortgage  deed,  and,  therefore,  he  is  entitled 
to  It  verdict  in  the  action  of  trover.  To  give  a  right  to  a 
lien,  it  is  not  necessary  that  the  party  should  be  bound  to 
do  work  upon  the  article  in  respect  of  which  it  is  claimed; 
but  the  principle  to  be  extracted  from  all  the  cases  is,  that 
it  will  attach  wherever  services  have  been  performed  tit 
respect  of  the  chattel  delivered.  The  cases  of  Blake  v. 
Nicholson  (a),  Franklin  v.  Hosier  {b),  and  Chase  v.  West-- 
more(c)f  clearly  establish  that  principle.  In  Hollis  v. 
Claridge  ((/),  it  was  held,  that  every  one,  whether  attor- 
ney or  not,  has,  by  the  common  law,  a  lien  on  the  specific 
deed  or  paper  delivered  to  him  to  do  any  work  or  business 


(a)  3  Mau.  &  Sel.  16/.  (c)  6  Mau.  &  Sel.  180. 

{b)  4  B.  &  Aid.  341.  (rf)  4  Taunt.  807. 
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thereon^  which  is  an  express  authority  in  favour  of  the  ^'^a.  of  puom^ 
de&ndant.  ^ 

Secondly t  the  defendant  is  entitled  also  to  a  verdict  in  Sandersow 
the  second  action,  inasmuch  as  he  had  a  right  to  set .  off  bkll. 
the  money  deposited  in  the  plaintiff's  hands,  as  money 
bad  and  received  for  his  use,  against  the  claim  of  the 
plaintiff.  The  wager  in  question,  being  a  wager  againat 
time  on  the  king's  highway,  wa9  illegal.  Ximenes  v. 
Jaques  (a) ;  Whaley  v.  Pajot  (6).  The  defendant  was  there- 
fore entitled  to  recover  back  the  sum  deposited.  That 
was  established  by  the  cases  of  Lcmaussade  v.  White  (c) ; 
Cottony.  Thurland{d)\  Bate  v.  Cartwright{e)\  and  Smith 
V.  Biekmore  (/).  It  was  not  necessary  here  to  prove  any 
demand,  because  the  plaintiff  had  promised  by  letter  to 
return  the  deposit  money  if  the  wager  was  not  decided 
within  a  week,  which  amounted  to  a  waiver  of  a  demand. 
The  payment  to  the  apprentice  in  the  shop  cannot  be  con- 
sidered as  a  payment  to  the  defendant,  inasmuch  as  it  is 
not  shewn  that  it  was  within  the  scope  of  his  ordinary 
duty,  or  that  he  had  any  authority  to  receive  money. 

Adams,  Serjt.,  contrd. — First,  the  defendant  here  was 
not  entitled  to  any  remuneration  for  his  services  in  re- 
spect of  the  applications  for  payment  of  the  money  due 
on  the  mortgage,  as  it  is  not  shewn  that  the  plaintiff 
derived  any  benefit  therefrom.  But,  conceding  that  he 
was,  he  cannot  maintain  a  claim  of  lien,  as  he  did  no 
work  upon  the  instrument.  None  of  the  cases  cited  on 
this  point  are  authorities  in  favour  of  the  defendant, 
but,  on  the  contrary,  they  all  go  to  establish  that  the 
work  for  which  the  right  of  lien  is  set  up  must  be  be- 
stowed on  the  article  delivered,  and  not  merely  with  re- 
ference to  or  in  respect  of  it.    In  Wallace  v.  Woodgate(g), 

(a)  6  T.  R.  499.  (e)  7  Price,  540. 

(b)  2  Bos.  &  PuU.  51.  ( /)  4  Taunt.  474. 

(c)  7  T.  R.  635.  (g)  Ry.  &  M.  193. 
{d)  5  T.  R.  405. 
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Sjteh.  o/Pkat,  it  was  held  by  Best,  C.  J.,  that  a  livery-stable  keeper  bad 

not  by  law  a  lien  for  the  keep  of  horses,  unless  by  special 
agreement  with  the  owner  of  them ;  and  although,  in  Sevan 
▼.  Waters  (a),  Besi^  C.  J.,  held  that  a  trainer  had  a  lien 
on  a  race-horse  for  his  charge  in  training  him,  that  was  on 
the  principle  of  the  common  law,  that  '^  where  the  bailee 
expends  labour  and  skill  in  the  improvement  of  the  sub- 
ject delivered  to  him,  he  has  a  lien  for  his  charge." 

The  payment  to  the  apprentice  was  a  good  payment,  it 
being  made  at  the  defendant's  counting-house,  and  the  plain- 
tiff's agent  not  having  been  informed  by  the  apprentice 
that  he  had  no  authority  to  receive  the  money.  In  Barrett 
V*  Deere  (6),  it  was  held,  that  a  payment  to  a  person  found  in 
a  merchant's  counting  house,  and  appearing  to  be  intrusted 
with  the  conduct  of  the  business  there,  was  good  payment 
to  the  merchant,  though  it  turned  out  that  the  person  wIeis 
never  employed  by  him,  and  the  money  never  came  to  his 
hands.  Lord  Tenterden  there  said — ^*  The  debtor  has  a 
right  to  suppose  that  the  tradesman  has  the  control  of  his 
own  premises,  and  that  he  will  not  allow  persons  to  come 
there  and  intermeddle  with  his  business  without  his  autho- 
rity." So,  in  Wilmoit  v.  Smith  (c),  it  was  held,  that  a  tender 
to  a  person  in  the  office  of  the  plaintiff's  attorney,  who  was 
referred  to  on  the  subject  by  a  clerk  in  the  office,  and 
refused  the  tender,  not  on  the  ground  that  he  was  not  au- 
thorized, but  of  the  sum  being  insufficient,  was  a  good  ten- 
der, without  shewing  who  that  person  was.  The  money 
deposited  clearly  could  not  be  made  the  subject  of  set-off, 
inasmuch  as  there  had  been  no  demand. 

Bayley,  B. — ^This  was  an  application  to  the  Court,  that 
the  verdict  entered  for  the  plaintiff  in  two  actions,  the  one 
an  action  of  trover,  and  the  other  an  action  of  assumpsit^ 
might  stand,  and  that  the  damages  in  the  action  of  trover 


{a)  1  M.  &  M.  235.  {b)  Id.  200. 

(c)  Id.  238. 
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might  be  reduced  to  1^.,  and  the  other  to  121,  I6s.  4</.   Exch.  of  puat, 
The  defence  to  the  first  action  was,  that  the  defendant  had     v  '  ^ 

a  lien  upon  the  subject  of  the  action;  if  he  had,  then  the  Sanderson 
award  ought  to  stand,  but,  if  he  had  no  lien^  then  there  bell. 
should  be  a  verdict  for  the  plaintiff,  with  \s.  damages. 
The  facts  with  respect  to  that  case  were,  that  the  plaintiff, 
having  a  mortgage  on  which  money  was  due,  put  the 
deed  into  the  hands  of  the  defendant,  in  order  that  he 
might  obtain  payment  of  the  principal  and  interest.  It 
does  not  appear  that  he  was  to  do  any  thing  with  the 
deed,  except  to  exhibit  it  to  the  person  on  whom  the  de- 
mand was  to  be  made,  in  order  to  shew  his  title,  and  he 
did  nothing  else  upon  or  in  relation  to  the  instrument. 
When  a  party  insists  upon  a  lien,  the  onus  is  upon  him  to 
make  out  a  case  in  which  the  right  of  lien  attaches.  There 
may  be  a  lien  by  the  custom  of  a  trade,  or  by  special  con- 
tract; and  one  description  of  lien,  as  in  the  case  of  Chase 
V.  JVestmore,  and  other  cases  cited,  is,  where  the  party 
setting  up  the  claim  has  done  work  and  labour  upon  the 
thing  detained.  In  Chase  v.  Westmore,  the  plaintiffs, 
who  were  millers,  had  ground  corn,  on  an  agreement  for 
grinding  it  at  so  much  per  load.  It  was  insisted  that  the 
special  bargain  superseded  the  right  of  lien;  but  the  Court 
of  Kings  Bench  were  of  opinion,  that  the  special  bargain 
did  not  supersede  it,  and  that  the  plaintiffs  might  detain 
the  corn  until  the  price  was  paid.  That  was  a  case  in 
which  work  was  done  on  the  article  delivered;  but  in  this 
case  no  work  was  done  on  the  instrument,  as  it  was 
merely  taken  to  be  exhibited  to  the  mortgagor,  and  to 
shew  an  authority  to  demand  and  receive  the  money  due 
upon  it.  There  is  no  authority  which  decides,  that,  in  such 
a  case,  there  is  a  right  of  lien.  The  two  cases  cited  by 
my  brother  Adams,  Wallace  v.  Woodgate,  and  Bevan  v. 
Waters^  in  one  of  which  the  lien  was  allowed,  and  in  the 
other  not,  seem  to  nie  to  point  out  the  true  distinction. 
In  the  case  of  the  livery-stable  keeper,  who  does  nothing 
to  the  horse  except  supplying  him  with  hay  and  oats, 

VOL.  II.  Y  EX. 
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Exek.  ^  PieoM,  there  is  no  lien ;  but  where  work  is  done  by  training  a 
^  '  ^  horse^  there  is  a  right  of  lien.  In  the  case  of  a  livery-stable 
Sanderson  keeper  who  dredged  a  horse,  if  the  claim  for  dredging 
Bell.  could  be  separated,  in  that  respect  there  might  be  some 
right  of  lien;  but,  if  an  entire  claim  compounded  of  feed- 
ing and  dressing  is  set  up,  it  must  attach  for  both.  The 
trainer  probably  claimed  for  nothing  but  training,  and 
so  his  claim  was  allowed ;  but,  without  considering  these 
points,  I  think  that  this  case  is  not  within  the  rule  on 
which  the  defendant  relies,  as  there  was  no  work  done  on 
the  subject-matter  in  dispute.  With  regard  to  the  second 
action,  I  think  the  defendant  made  out  a  good  primd  facte 
case.  It  was  not  necessary  to  rely  on  a  demand,  in  order 
to  sustain  the  set-off.  The  only  question  was,  whether 
the  defendant  was  indebted  to  the  plaintiff  at  the  time 
of  the  commencement  of  the  action  ?  The  money  was  paid 
to  the  plaintiff,  on  the  stipulation  that  it  should  be  paid 
over  to  the  defendant  or  Bardell  if  the  race  took  place 
within  fourteen  days.  As  soon  as  that  period  had  elapsed, 
and  the  race  had  not  taken  place,  it  was  money  held  for 
the  use  of  the  defendant  only.  Whether  the  money  has 
been  paid  to  the  defendant  is  a  different  question,  which 
may  be  put  into  a  train  of  inquiry  to  meet  the  justice  of 
the  case.  I  think,  that,  at  present,  an  authority  to  receive 
this  money  is  not  sufficiently  shewn  on  the  award.  As 
Bowser  was  an  apprentice,  we  might,  perhaps,  imply  an 
authority  to  receive  money  paid  in  the  course  of  business, 
but  not  in  collateral  transactions.  Here  it  was  not  paid  in 
the  course  of  trade,  but  on  a  transaction  quite  out  of  the 
ordinary  course  of  business.  I  think,  therefore,  for  that 
reason,  that  we  cannot  at  present  make  the  rule  absolute ; 
but  that  the  case  ought  to  be  sent  back  to  the  arbitrator, 
to  find  some  additional  facts. 

BoLLAND,  B. — I  take  the  same  view  of  all  the  questions 
in  this  case.  Upon  the  question  of  lien,  I  cannot  enter- 
tain a  doubt.    If  there  were  the  general  and  extensive  lien 
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HOW  contended  for,  it  would  be  useless  to  look  for  parti-  Exch.jrf  Plea*, 

1834* 
cular  liens;  as  the  only  question  would  be,  whether  the     y^^.^,^^,..^ 

chattel  had  been  intrusted  to  any  person  to  do  any  thing  Sanderson 
with  it,  or  in  respect  of  it,  for  if  so,  the  lien  would  attach.  Bell. 
The  distinction  is,  that  where  any  work  is  to  be  done  on  a 
chattel  to  improve  it,  or  to  increase  its  value,  the  lien  at- 
taches; but  where  it  is  merely  delivered,  as  in  this  case, 
to  make  a  demand  upon  it,  no  such  right  can  be  supported. 
My  opinion  does  not  rest  upon  principle  alone,  but  is  illus- 
trated by  the  cases  cited  of  the  trainer  and  the  livery-stable 
keeper.  A  livery-stable  keeper  is  easily  contradistinguish- 
ed from  a  trainer  or  a  breaker.  The  breaker  or  the  trainer, 
by  the  exercise  of  his  labour  and  skill,  gives  to  the  horse, 
delivered  to  him  to  be  broke  or  trained,  qualities  and 
powers  which  are  not  given  by  the  livery-stable  keeper. 
From  those  two  cases,  then,  I  think  the  Court  may  col- 
lect a  rule  to  shew  where  the  right  attaches.  As  to  the 
payment,  I  think  that,  to  be  binding  on  the  principal,  it 
should  be  made  in  the  course  of  business.  If  a  man  comes 
to  pay  a  mortgage  debt  to  a  merchant  at  his  counting- 
house,  and  pays  it  to  a  clerk,  or  if  an  executor  pays  a 
legacy  of  a  tradesman  to  a  shopman  serving  in  his  shop, 
who  has  been  in  the  habit  of  receiving  his  weekly  bills,  in 
neither  of  those  cases  could  it,  I  think,  be  contended  that 
there  had  been  a  good  payment  to  the  master. 

GuRNEY,  B.,  concurred. 

Rule  absolute : — the  verdict  in  the  first  cauj?e  to 
stand,  and  the  damages  to  be  reduced  to  1^.; 
and,  in  the  second  cause,  the  defendant  to 
submit  to  be  personally  examined  before  the 
arbitrator  relative  to  the  50/.  paid  to  Bowser; 
and  the  defendant,  at  the  same  time,  to  pro- 
duce his  books  for  the  inspection  of  the  arbi- 
trator, who  is  to  report  thereon  to  the  Court. 

y2 
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Exeh.  (ff  Pleat, 
1834. 


King  v.  Monkhouse. 


A  plaintiff  suing  JjrANSEL  had  obtained  a  rule  to  set  aside  a  writ  of 
scribed  himself  coptos  indorsed  as  follows: — ^^^This  writ  was  issued  in 
reiidUirat" **  pcrsou  by  FF.  H.  King,  who  resides  at  7,  Grays  Inn 
'L  ^5^'/""  Square,  London:*  The  affidavit  of  debt  described  the 
d9n:"—Heid  plaintiff  as  of  Graffs  Inn  Square,  Middlesex.  It  appear- 
hithe^2  wmA,  f^^  itom  the  affidavit  in  support  of  the  motion  that  Grays 
c  39, 1. 12.        j^^  Square  was  in  Middlesex. 

Hutchinson  contended,  that  Grays  Inn  being  extra- 
parochial,  it  was  sufficient  to  describe  him  as  of  that  place. 
London  was  proper,  as  it  was  well  known  that  letters  are 
always  directed  to  such  places  as  in  London,  and  not  in 
Middlesex. 

Mansel,  coniri,  argued  that,  at  all  events,  the  larger 
district  of  Gray^s  Inn  should  have  been  given,  and  not  the 
square  in  the  Inn.  It  was  untrue  to  state  the  residence  in 
London,  as  Gray*s  Inn  was  sworn  to  be  in  Middlesex. 

Per  Curiam. — ^The  act  (a)  directs,  in  the  case  of  a  plain- 
tiff suing  in  person,  that  the  memorandum  shall  mention 
**  the  city,  iown,  or  parish,  and  also  the  name  of  the  ham- 
let, street,  and  number  of  the  house  of  such  plaintiff's 
residence,  if  any."  This  plaintiff  resides  in  a  place  not 
being  within  any  city,  town,  parish,  or  hamlet.  The  de- 
scription seems,  therefore,  as  good  as  could  be  given  un- 
der the  circumstances,  and  the  rule  must  be  discharged. 


Rule  discharged. 


(a)  2  Will.  4,  c  39,  8. 12. 
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Bxch,  of  Phot, 
1834. 

KiRBY  V.  ElLIER.  ''*-^^^— ^ 

A  BARON'S  order  was  made  in  this  case,  against  the  a  Judge  at 
plaintiff's  consent,  to  stay  proceedings  on  payment  of  debt  nonn^maSSg 
and  costs  by  monthly  instalments  of  1/.     The  plaintiff  *»  ®"*«' fo' 
treated  this  order  as  a  nullity,  and  delivered  a  declaration,  ingt  on  payment 
Another  Baron's  order  was   then    obtained    for  setting  wiU*di^Ui«t 
aside  the  declaration  with  costs.     The  instalments  had  ^^^efcndant 
been  paid  without  prejudice.  longer  time  to 

pay  than  he 
would  otherwiae 

Chilton  obtained  a  rule  to  set  aside  those  orders,  con-  >>ave»fthe 

cause  proceed* 

tending  that  the  Baron  had  no  jurisdiction  to  grant  longer  ed. 
time  than  the  law  would  allow. 

Plait  shewed  cause. — If  the  Judge  can  stay  proceedings 
on  payment  of  debt  and  costs,  he  may  surely  say  in  what 
way  they  shall  be  paid.  Here,  some  money  was  paid  long 
before  the  plaintiff  could  have  got  it  by  law,  and  on  default 
in  any  one  payment,  the  plaintiff  was  to  have  had  execu- 
tion for  the  whole. 

Per  Curiam. — A  Judge  at  chambers  can  at  most  only 
give  to  a  defendant  in  such  cases  the  time  he  would  have 
had  by  law.  Here,  the  payment  was  postponed  for  many 
months. 

On  the  recommendation  of  the  Court,  the  defendant 
gave  up  the  costs  under  the  second  order^  and  the  action 
was  compromised. 
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Exeh.  of  Pleas, 
1831. 

NoRTuwAiTE,  Executor  &C.9  r.  Bennett. 

Achuithwarden  ANDEBITATUS  asgumpsit  for  goods  sold  and  deliver- 
ritj  to  pledge  ^^9  ^"^  work  and  labour  by  the  testator.  Plea — Nan  as- 
Ui  ^*^Aii»di-  **^/^'»  with  notice  of  set-off  for  work  and  labour^  goods 
wftrdcas  ftr  le-    sold  &c.  by  the  defendant  to  the  testator.     At  the  trial, 

pstfs  to  tho 

chuKli.  If  he  before  Bay  ley,  B.,  at  the  last  Summer  Assizes  for  the 
Min  JSS^uSr  c^^w^y  of  Hertford,  the  case  turned  on  the  question, 
*^^T?*^     whether  the  defendant  had  a  right  to  set  off  the  value 

of  the  oner  r         i      i  -i 

chinehwardenf,  of  work,  labour,  and  materials  done  and  supplied  by  the 
dividmUy.         defendant  by  the  directions   of  the   plaintiff's  testator, 

in  repairing  a  parish  church,  of  which  the  plaintiff's  tes* 
tator  was  one  of  the  churchwardens.  The  testator  was 
proved  to  have  been  the  acting  churchwarden,  and  to  have 
given  the  order  to  the  defendant  for  the  work  in  question. 
The  learned  Judge  thought  that  the  testator  had  no  au- 
thority, in  point  of  law,  to  pledge  the  credit  of  the  other 
two  overseers;  and  there  being  no  evidence  to  shew  that 
they  knew  of  the  order  to  the  defendant,  or  that  they  had 
ever  given  the  testator  any  authority  to  pledge  their  cre- 
dit, he  ruled  that  the  testator  was  personally  liable ;  and 
the  amount  of  the  work  in  question  turning  the  balance 
in  favour  of  the  defendant,  he  nonsuited  the  plaintiff 

Peiersdorff  now  moved,  on  leave  reserved  by  the  learned 
Judge,  to  enter  a  verdict  for  the  plaintiff. — The  plaintiff's 
testator  was  only  liable  jointly  with  the  two  other  church- 
wardens, and  therefore  the  demand  could  not  be  set-off. 
A  demand  for  doing  work  which  they  were  all  liable  to 
do,  under  pain  of  censure  from  the  Ecclesiastical  Courts, 
must  be  a  joint  demand  as  against  all.  They  are  liable,  if 
at  all,  like  a  corporate  body,  not  in  their  individual  capa- 
city.    Wormwell  v.  Hailstone  (a).  [Baj/lej/,  B. — Church- 

(a)  1  Moo.  &  P.  512  ;  6  Bing.  668. 
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wardens  need  not  order  repairs  to  be  done  on  credit.]  Many  jExcH,  of  PUas, 
cases  may  be  put,  in  which  it  is  their  duty  so  to  do.  Suppose  ^  '    ^ 

the  case  of  a  sudden  calamity,  as  a  fire  to  the  church,  the    Northwaitb 
churchwardens  would  probably  have  no  funds,  and  the      Bennbtt. 
church  might  require  repairing  before  a  rate  could  be  made. 

Lord  Lyndhurst,  C.  B. — One  churchwarden  in  this 
case  employed  the  defendant  on  his  sole  individual  autho- 
rity, without,  as  far  as  it  appears,  ever  consulting  his  col- 
leagues, or  even  communicating  to  them  what  he  had 
done.  It  does  not  appear  that  the  three  churchwardens 
ever  had  any  joint  funds  out  of  which  the  repairs  could 
have  been  paid  for.  Under  these  circumstances  it  is 
clear^  that  the  plaintiff's  testator  was  personally  liable 
for  the  order  which  he  gave. 

Bayley,  B. — I  nonsuited,  on  the  ground  that  this 
would  constitute  a  separate  demand  against  the  testator;  be- 
cause I  thought  that  he  had  no  authority,  express  or  implied, 
to  pledge  the  credit  of  the  other  churchwardens.  I  thought 
that  it  was  the  duty  of  a  churchwarden  to  take  care  that 
he  had  funds,  and  to  pay  ready  money,  and  that  in  point 
of  law  one  churchwarden  cannot  pledge  the  credit  of  the 
others.  In  Wormwell  v.  Hailstone^  the  defendant  was  a 
mere  nominal  defendant,  as  clerk  to  the  trustees ;  and  the 
only  question  was,  whether  he  who  had  no  funds,  and  who 
was  merely  a  party  ex  officio^  could  be  made  liable  to  an 
execution  de  bonis  propriis.  In  the  case  put  of  a  sudden 
emergency,  I  apprehend  that  it  would  be  a  good  answer 
to  any  proceedings  in  the  Ecclesiastical  Court  against  a 
churchwarden  for  not  repairing,  for  him  to  say  that  he 
had  no  funds,  and  that  there  had  not  been  time  to  make  a 
rate.  It  is  clear,  that  one  churchwarden  has  no  right  to 
pledge  the  credit  of  the  others,  without  their  knowledge. 

The  rest  of  the  Court  concurred,  and  the  rule  was  re- 
fused. 

Rule  refused. 
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txeh.  of  Pleas, 
1834. 

'      "^     ^  Perrott  V.  Deane. 

Where  a  debtor  X  HE  derendaiit  had  been  brought  up  under  the  Lords' 
under  the  "^  Act,  and  had  his  sixty  days  allowed,  but  having  afterwards 
hS^u^o'diyi  petitioned  the  Insolvent  Court,  he  did  not  file  his  sche- 
aUowed,  but  did  juJe  under  the  Lords'  Act. 

not  file  hit 

•chedoie,  and         After  hearing  Erlcy  for  the  defendant,  and  FoUelt^ 

in  the  mean-  ,   v 

time  petitioned    contrd-- 
the  InaoWent 
Court,  this 

Court  enlarged        The  CouRT  said,  that,  as  he  was  to  be  brought  be- 

the  time  for  fil-  ^ 

ingbisiche-  fore  the  Insolvent  Court  on  the  15th  of  November^  they 
the'day  when  would  enlarge  the  time  for  filing  his  schedule  under  the 
he  w^  to  be      Lords'  Act  until  the  20th. 

brought  before 
the  InaoWent 
Court. 


Whitehead  and  Others  v.  Hughes. 

Where  one  X  HE  plaintiff  Whitehead  was  in  partnership  with  one 
partnership  be-  Greetiwood,  as  flag  merchants.  Greenwood  became  bank- 
*^T*th*"Y  rupti  ^^^  '^®  other  plaintiffs  were  his  assignees.  White^ 
partner  may  use  head  Commenced    an    action   against    Hughes,    in    the 

thenameaofthe  r  u-         ir        j    xU  •  c  r^  j  c 

asaigneea  of        name  oi  himselt  and  the  assignees  ot  iotreenwood  for  a 

iIl\riirSac-  ®"™  ^^  *^'^'-  ^^^  assignees  and  fFliitehead  both  gave 
tiona  against  the  notice  to  the  defendant  to  pay  the  money  to  them;  but  he 

debtors  of  the 

firm:  paid  117/.,  which  he  alleged  to  be  all  that  was  due,  to 

are  entiUcjUo"  the  assignees.  The  action  was  brought  against  the  will 
J!^M*Ae*oosta  ^^  *^®  assignees,  but  they  had  not  applied  for  an  indem- 
when  they  ap-    nity  against  the  costs. 

ply  for  it. 

W.  H.  Watson  obtained  a  rule  to  stay  all  proceedings, 
with  costs,  as  being  commenced  against  the  will  of  the 
assignees. 

Crompton   and    Sewell  shewed   cause. — The   plaintiff 
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Whitehead  had  a  perfect  right  at  law  to  use  the  names  of  ^«*-  <>/  ^^'. 
the  assignees,  just  as  he  had  a  right  to  use  the  name  of     v.— ...^^J-^ 
his  partner  before  his  bankruptcy.     The  defendant  was     Whitehead 
clearly  colluding  with  the  assignees,  and  it  would  be  most       Hughbs. 
hard  on  the  solvent  partner,  if  he  were  forced  to  pay  all 
the  debts,  and  were  not  allowed  to  sue  the  debtors.  The 
only  right  of  the  assignees  was  in  equity  for  their  share 
of  the  surplus. — They  were  then  stopped  by  the  Court. 

Waison,  contrh. — It  is  sworn  that  the  assignees  have 
received  the  balance  due  from  the  defendant  before  the 
action  was  commenced;  and  that  the  defendant  and  the  as- 
signees have  offered  to  pay  the  money  to  Whitehead  on 
an  indemnity,  but  that  he  has  refused  to  give  it,  and  has 
caused  the  defendant  to  be  arrested.  The  assignees  can- 
not be  made  parties  without  their  consent. 

Lord  Lyndhurst,  C.  B. — The  solvent  partner  is  surely 
at  liberty  to  use  the  names  of  the  assignees. 

Bayley,  B. — One  of  several  partners  has  a  clear  right 
to  use  the  names  of  the  other  partners.  If  they  object  to 
their  names  being  used,  they  may  apply  for  an  indemnity 
against  the  costs  to  which  they  might  be  subjected  by  the 
use  of  their  names.  The  rule  must  be  discharged  with 
costs. 

It  being  stated  that  there  was  no  objection  to  give  an  in- 
demnity to  the  assignees,  the  rule  was  discharged  with 
costs,  it  being  part  of  the  rule  that  an  indemnity  should 
be  given. 

Rule  discharged,  with  costs. 
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JSxdu  of  Pieat, 
1834. 


A  pltintiff  can- 
not take  pro- 
ceedings on  the 
bail-bond  on  the 
ground  of  an 
informality  in 
the  notice  of 
bail. 

In  futurei  it 
it  not  to  be 
considered  ne- 
cessary to  state 
in  a  notice  of 
bail  that  the 
bail-piece  has 
been  filed 
"  with  the 
filacer  at  the 
proper  office." 


WiGLEY  V.  Edwards. 

WW  IGHTMAN  obtained  a  rule  to  set  aside  the  pro- 
ceedings on  the  bail-bond  for  irregularity.  The  plaintiff 
had  taken  proceedings  on  the  bail-bond  on  a  supposed  ir- 
regularity in  the  notice  of  bail.  The  cause  was  a  town 
cause,  and  the  notice  did  not  state  that  '^  the  bail-piece 
had  been  filed  with  the  filacer  at  the  proper  office." 

Miller  shewed  cause^  and  contended  that  the  practice  in 
this  Court  was  different  from  that  of  the  King's  Bench 
and  Common  Pleas,  in  which  Courts  he  allowed  that  it  was 
not  necessary  to  make  such  statement  in  the  notice  of  bail. 
He  cited  Dax's  Practice  (a),  to  shew  that  in  this  Court  the 
form  was  necessary. 

Wightman,  coniri,  contended,  Jirsi,  that  the  notice  was 
correct ;  and  even  if  not,  that  the  plaintiff*  could  not  take 
an  assignment  of  the  bail-bond,  on  the  ground  of  an  infor- 
mality in  the  notice  of  bail ;  and  for  the  latter  point  he 
cited  The  King  v.  The  Sheriff  of  Middlesex,  in  a  cause 
of  Duncombe  v.  Crisp  (6). 

Lord  Lyndhurst,  C.  B. — The  distinction  between  the 
practice  of  this  Court  and  the  Court  of  King's  Bench  yr&s 
this: — in  the  King's  Bench  bail  is  put  in  at  the  Judge's 
chambers,  and  filed  there;  in  this  Court  it  is  filed  with 
the  filacer  at  the  Exchequer  Office.  In  the  King's  Bench 
it  is  not  considered  necessary  to  say  that  it  is  filed  with  the 
Judge,  because  that  is  implied;  so  here,  it  cannot  be  ne- 
cessary to  say  that  it  is  filed  with  the  filacer.  We  decide 
this  case,  however,  on  the  authority  of  The  King  v.  Tfie 
Sheriff  of  Middlesex,  in  a  cause  of  Duncombe  v.  Crisp, 


(a)  Second  edition,  Appendix,      Cause." 
117,  "  Notice  of  Bail  in  a  Term         (h)  1  C.  &  M.482. 
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which  decides  that  the  plaintiff  cannot  take  proceedings  on  Eich,  of  Pi§as, 
the  bail-bond,  on  the  ground  of  an  informality  in  the  nt)-     ^  ^^^'    ^ 
tice  of  bail.     We  wish  it  to  be  understood,  that,  in  future^       Wioley 
it  is  not  to  be  considered  necessary  to  insert  the  place      EowARDt. 
where  the  bail-piece  is  filed. 

Rule  absolute. 


Lewis  t?.  Charles  Eickey. 

XHE  sheriff  having  taken  the  goods  of  the  defendant  Where thesher- 
under  ajierijacias,  the  defendant  gave  him  notice  "  that  under anexccu- 
the  goods  were  the  property  of  and  claimed  by  fFilliam  jefendant^v 
Eickey;''  and  upon  application  to  the  Court  the  sheriff  the  sheriff  no- 
obtained  a  rule  calling  upon  the  execution   creditor  and  goods  were  the 

William  Eickey  to  appear  before  the  Court.  \\Sn«^y. 

ing  obtained  a 
nile  under  the 

Hutchinson^  for  the  execution  creditor,  objected  that  Interpleader 
the  sheriff  was  not  entitled  to  the  interference   of  the  appearing  to"° 
Court,  inasmuch  as  the  claim  was  not  made  by  William  jj^e^caufi  the 

'  -^  Court  made  the 

Eickey  yihe  supposed  claimant;  and  he  submitted  that  the  rule  absolute  for 
sheriff  ought  to  pay  the  costs  of  the  rule  to  the  execution  claim,  and 
creditor,  as  there  was  no  claim  made  by  William  Eickey ,   fendant  pify  "the 
and  he  did  not  appear.  costs  of  the 

sheriff's  appli- 
cation. 

ff.  Clarkson,  for  the  sheriff,  urged  that  there  was  a 
sufficient  claim  made  to  bring  the  sheriff  within  the  object 
and  protection  of  the  act;  and  he  submitted,  that  the 
sheriff  was  entitled  to  have  his  costs,  either  from  the  de- 
fendant or  William  Eickey. 

Bayley,  B. — In  this  case,  no  claim  at  all  is  made  by 
William  Eickey.  We  do  not  think  that  we  can,  with  pro- 
priety, make  the  sheriff  pay  the  costs  of  the  execution 


323 


CASES  IN  THE  EXCHEQUER, 


Lewis 

V. 
ElCKEY. 


Exch.  of  PUat,  creditor,  but  all  that  will  be  necessary  for  his  protection 

wHl  be  effected  by  barring  William  Eicket^s  claim.    We 

think  that  the  sheriff  ought  to  have  his  costs;  but,  as 

Charles  Eickey  is  not  before  the  Court,  the  rule  must  be 

made  absolute,  as  to  barring  WilUam  Eickey*8  claim,  and 

must  be  enlarged  for  Charles  and   William  Eickey  to 

shew  cause  why  they  should  not  pay  the  sheriff  the  costs 

of  his  application. 

Rule  accordingly. 


On  a  subsequent  day,  Humfrey  appeared  on  behalf  of 
the  defendant,  Charles  Eickey ^  but  no  one  appeared  for 
William  Eickey.  Charles  Eickey  stated  in  his  affidavit, 
that  he  had  met  the  plaintiff  at  the  Master's  office,  and 
that  they  had  agreed  that  neither  of  them  should  appear, 
and  that  an  arrangement  should  be  made. 

The  Court,  after  hearing  Humfrey  for  the  defendant, 
and  Hutchinson  for  the  sheriff,  made  the  rule  absolute, 
for  Charles  Eickey  to  pay  the  costs  of  the  sheriff's  ap- 
plication. 

Rule  absolute. 


Megginson  t?.  Harper. 


\.  HIS  cause,  and  all  matters  in  difference,  were  referred 
to  an  arbitrator  by  an  order  of  Nisi  Prius;  and  Robert 


A  testator  be- 
queathed to  his 
two  daughters 
250^  each,  to 
be  paid  when 

they  arriTed  at  the  age  of  twenty-one;  and  till  that  period  the  expenses  of  board,  clothes,  and 
education  to  be  home  and  paid  by  his  executors.  He  appointed  executors  and  also  trustees,  with 
all  necessary  powers  to  fulfil  the  will.  At  a  meeting  of  the  trustees  and  executors,  for  the  purpose 
of  settling  the  testator's  affairs,  the  execuiors  paid  oyer  to  the  trustees,  inter  aliai  the  sum  of  500^, 
to  be  set  apart  for  the  payment  of  the  legacies  to  the  daughters  when  they  attained  the  age 
of  twenty-one.  This  sum  was  afterwards  lent  by  the  trustees  to  the  plaintiff  on  a  promissory  note 
which  described  them  as  **  trustees  acting  under  the  will  of  the  late  Mr.  W.  B.**  (the  testator): — 
Heldf  that  a  payment  of  principal  and  interest  to  one  of  the  legatees  within  six  years  was  suffi- 
cient to  take  the  case  out  of  the  Statute  of  Limitations,  and  that  the  trustees  had  a  right  to  main- 
tain an  action  on  the  note. 
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Brigham  was  ordered  and  consented  to  become  a  party  to  Exdt,  of  Puas, 
the  reference.     The  arbitrator  found  the  following  facts  '   ^ 

upon  his  award  I  which  was  afterwards  turned  into  a  spe*     Megginson 
cial  case  by  the  direction  of  the  Court: —  Harper. 

William  Brigham,  late  of  Huggate  Lodge,  in  the  east 
riding  of  the  county  of  York,  duly  made  his  last  will  and 
testament^  bearing  date  the  9th  of  December,  \S\2, 
whereby  he  bequeathed  to  his  daughters,  Ann  and  Jane 
Brigham,  the  sum  of  25QL  each,  to  be  paid  to  the  lega- 
tees when  they  arrived  at  the  age  of  twenty-one  respec« 
tively ;  till  that  period,  the  expenses  of  board,  clothes,  and 
education,  to  be  borne  and  paid  by  his  executor  or  exe- 
cutrix. He  appointed  his  wife  Jane  Brigham,  and  his 
son  Robert,  joint  executor  and  executrix,  and  Robert 
Brigham,  of  Octon,  William  Megginson,  the  plaintiff, 
and  Thomas  Wilberfoss,  trustees,  with  all  the  necessary 
powers  to  fulfil  that  his  last  will;  which  will  was  duly 
proved  on  the  27th  of  July,  1813. 

Robert  Brigham,  of  Octon,  died  on  the  3rd  of  April, 
1815,  having  by  will  appointed  Thomas  Wilberfoss,  Robert 
Lamplough,  and  John  Brigham,  joint  executors  in  trust  of 
his  said  will,  all  of  which  executors  duly  proved  the  same. 
On  the  11th  o{  April,  1823,  at  a  meeting  of  Thomas  Wil- 
berfoss,  Robert  Lamplough,  John  Brigham,  William  Har* 
per,  and  Robert  Brigham,  the  son  of  William  Brigham, 
for  the  purpose  of  settling  the  affairs  of  the  said  William 
Brigham,  and  providing  for  the  payment  of  the  legacies 
of  his  daughters,  then  unpaid,  and  for  settling  an  account 
between  Robert  Brigham  and  Thomas  Wilberfoss,  certain 
monies  were  paid  on  account,  and  the  sum  of  500/.  was 
retained  in  the  hands  of  Thomas  Wilberfoss,  as  arising 
from  the  estate  of  the  said  William  Brigham,  to  be  set 
apart  for  the  payment  of  the  respective  legacies  of  250/. 
each,  to  the  said  Ann  Brigham  and  Jane  Brigham,  when 
and  as  the  same  should  become  due  and  payable,  under 
the  will  of  the  said  testator,  William  Brigham,  which  sum 
was  the  only  sum  then  remaining  in  the  hands  of  the  trus* 
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Exch,  of  Pleas,  teos  of  the  said  will  wherewith  to  pay  and  satisfy  the  said 
^  *  ^  legacies.  At  the  same  time,  and^at  the  same  meeting,  the 
MEoaiNBoiv  said  TAomas  Wilberfoss,  Robert  Lamplough,  William  Har- 
Harper.  pcr»  the  defendant,  and  Robert  Brigham,  being  present 
together,  application  was  made  by  the  said  Robert  Brig^ 
ham,  and  also  by  the  said  William  Harper,  the  defendant, 
on  behalf  of  the  said  Robert  Brigham,  for  the  loan  of  the 
said  sum  of  500/.,  until  the  said  legacies  of  the  said  Ann 
and  Jane  Brigham  should  respectively  become  payable. 
And  the  said  Thomas  Wilbetfoss  thereupon  then  and  there 
agreed  to  lend  and  advance  the  same  sum  of  500/.,  on  con- 
dition that  the  said  Robert  Brigham  and  William  Harper, 
the  defendant,  should  give  their  joint  and  several  promis- 
sory note  for  the  repayment  of  the  said  sum  of  500/.,  upon 
demand,  with  lawful  interest;  and  the  said  Robert  Brig- 
ham and  William  Harper,  the  defendant,  did  thereupon 
then  and  there  make  and  sign  upon  a  paper  bearing  a 
stamp  of  6^.,  a  joint  and  several  promissory  note,  to  the 
effect  following,  that  is  to  say : — 

"  £500.— Huggate  Lodge,  April  1 1, 1823.— We  jointly 
and  severally  promise  to  pay  to  the  trustees  acting  under 
the  will  of  the  late  Mr.  William  Brigham,  of  Huggate 
Lodge,  or  their  order,  upon  demand,  the  sum  of  five  hun- 
dred pounds  for  value  received,  together  with  lawful  in- 
terest from  this  day. 

"  Robert  BrigJiam, 

"  William  Harper:' 

The  erasure  of  the  words  "  executors  in  trust  of  the  late," 
and  the  interlineation  of  the  words  "  acting  under  the 
will  of  the  late,**  were  made  in  the  said  promissory  note  at 
the  time  the  said  note  was  made,  and  before  it  was  signed; 
and  immediately  after  the  same  note  was  made,  and  before 
it  was  signed  by  the  said  Robert  Brigham  and  William 
Harper,  the  defendant,  as  aforesaid,  the  said  Thomas  Wil- 
berfoss  handed  over  and  paid  the  sum  of  500/.  into  the 
hands  of  the  said  William  Harper,  the  defendant,  the  said 
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Robert  Brigham  being  then  present;  and  the  same  was  ^*ch'  of  Pkat, 
afterwards  handed  over  and  paid  by  the  said  William  ^  '  ^ 

Harper  to  the  said  Robert  Brigham^  for  his  use.  At  the  Meooin8o« 
same  meeting,  it  was  afterwards  verbally  agreed  and  un«  Harper. 
derstood  by^  between^  and  among  all  the  said  parties  and 
persons  present  at  the  said  meeting,  that  so  long  as  the 
said  Ann  Brigham  and  Jane  Brigham  should  continue  to 
reside  with  and  be  maintained  by  the  said  Robert  Brig^ 
iamsLS  aforetime,  such  residence  and  maintenance  with  and 
by  him  should  go  and  be  taken  in  lieu  and  instead  of  the 
payment  of  interest  upon  the  money  secured  by  the  pro* 
missory  note  as  aforesaid.  The  said  William  Wilberfoss 
entered  upon  and  continued  in  the  occupation  of  the  said 
farm  called  Huggate  Lodge^  and  the  premises  claimed  aa 
aforesaid 9  to  the  time  of  his  death,  and  died  in  the  year 
1830,  leaving  the  said  William  Megginson,  the  plaintiff 
(the  only  surviving  trustee  of  the  said  will  of  the  said 
WiUiam  Brigham,  deceased),  him  surviving.  Ann  Brig- 
ham resided  with  and  was  maintained  by  the  said  Robert 
Brigham,  as  aforetime,  from  the  time  of  making  the  said 
promissory  note,  until  she  intermarried  with  John  Stephen- 
son, on  or  about  the  18th  of  April,  1827.  She  attained 
the  age  of  twenty-one  years  on  the  30th  of  May,  in  the 
same  year;  and  on  the  26th  of  August,  1828,  and  on  se- 
veral subsequent  days,  to  the  6th  of  May,  1830,  various 
sums  of  money,  amounting  in  the  whole  to  the  sum  of 
S75L  6s,,  were  paid  by  the  said  Robert  Brigham  to  the 
said  John  Stephenson,  for  and  on  account  and  in  satisfac- 
tion of  the  said  legacy  of  250/.,  to  the  said  Ann,  his  wife, 
and  for  interest  thereupon  from  the  time  of  her  marriage 
with  him.  The  said  Jane  Brigham  also  resided  with  and 
was  mamtained  by  the  said  Robert  Brigham,  as  aforetime, 
from  the  time  of  the  making  of  the  said  promissory  note, 
until  she  attained  her  age  of  twenty-one  years,  on  the  2nd  of 
December,  1829;  and  from  that  time  until  her  marriage 
with  John  Bias,  on  or  about  the  2nd  of  December,  1830^ 
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^**if«/''"'  the  said  legacy  of  250/.  to  the  said  Jane  had  not  been 
^'  ^  paid^  or  any  part  thereof;  and  the  action  was  brought  to 
Meooimbon  compel  payment  thereof,  as  being  part  of  the  said  sum  of 
HiRPER.  BOOLg  for  which  the  said  promissory  note  was  given  as  afore- 
saidy  and  interest  thereon  from  the  2nd  of  December, 
1830;  but  the  action  was  not  commenced  until  after  the 
expiration  of  six  years  from  the  said  1 1  th  day  o{  April,  1 823. 
The  said  William  Megginson  was  not  indebted  to  the 
estate  of  the  said  late  William  Brigham,  deceased,  nor  to 
the  said  Robert  Briglmm.  The  arbitrator,  therefore,  did 
award,  order,  and  adjudge,  that  if  this  Court  should  be  of 
opinion,  and  adjudge  upon  the  facts  and  matters  so  found 
and  stated  by  him,  that  the  plaintiff  fVilliam  Megginson 
was  a  proper  and  sufficient  party  to  bring  and  maintain 
this  action  against  the  said  defendant;  and  that  there  is  and 
appears  a  sufficient  consideration  for  the  said  promissory 
note,  to  enable  the  plaintifT  to  maintain  the  action  against 
the  defendant;  and  that  the  action  is  not  barred  by  the 
Statute  of  Limitations,  as  pleaded  by  the  defendant  to  the 
said  action,  then  the  verdict  already  entered  up  for  the 
plaintiff  should  stand,  but  the  damages  to  be  reduced  to 
the  sum  of  279/.  14^.,  with  interest  upon  the  sum  of  250/., 
as  therein  mentioned.  But  if  this  Court  should  be  of 
opinion  and  shall  adjudge,  that,  upon  any  of  the  grounds 
aforesaid,  the  said  action  cannot  be  maintained  by  the 
plaintiff  against  the  defendant,  then  and  in  that  case  the 
verdict  for  the  plaintiff  shall  not  stand,  but  a  nonsuit  be 
finally  entered. 

Starkie,  for  the  plaintiff,  was  stopped  by  the  Court,  who 
called  on — 

TonUinson,  contrh. — Robert  Brigham,  as  well  as  the 
plaintiff,  acted  as  a  trustee  under  the  will  of  his  father,  Wil^ 
Ham  Bfigham  /  and  the  note  being  made  payable  to  the 
trustees  acting  under  the  will  of  William  Brigham,  it  ia 
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necessary  to  join  Robert  Brigham  as  a  co-plaintifF.     If  the   ^*ch.  of  Pleat, 
offices  of  trustee  and  executor  are  distinct^  it  is  part  of  the  ^  '  ^ 

duty  of  the  executor  alone  to  pay  the  legacy  duty,  and  he  Megoinsok 
was  entitled  to  keep  the  whole  fund  appropriated  for  that  Harper. 
purpose  till  the  legacies  were  all  paid.  There  was,  there- 
fore, no  consideration  moving  from  the  plaintifT,  who  as 
trustee  had  no  interest,  to  the  makers  of  the  note.  [Lord 
Lyndhurst^  C.  B. — Would  not  the  executor  be  justified  in 
paying  over  the  money  to  the  trustees  ?  He  does  so,  and 
they  lend  it  to  Brigham^  on  the  joint  and  several  note  of 
himself  and  Harper.  Cannot  the  trustees  maintain  the 
action  against  him?]  But,  even  supposing  that  the  plain- 
tiff is  the  proper  party  to  bring  the  action,  it  is  barred 
by  the  Statute  of  Limitations.  The  note  being  payable 
on  demand,  the  statute  began  to  run  immediately  from 
the  date  of  the  note,  and  therefore  it  was  a  bar  at 
the  commencement  of  the  action,  unless  there  was  any 
payment  of  interest,  or  part  payment  of  the  principal,  to 
take  the  case  out  of  the  statute.  Parol  evidence  was  not 
receivable  to  shew  a  substituted  and  different  contract. 
The  note  clearly  expresses  that  the  payment  is  to  be 
made  to  the  trustees  on  demand,  and  therefore  parol 
evidence  of  the  substituted  contract  to  pay  the  legatees 
at  a  distant  date  is  not  admissible.  Payment,  to  take  a 
case  out  of  the  stat.  9  Geo.  4,  c.  14,  must  be  to  the 
party  legally  entitled:  it  must  be  a  part  performance 
of  the  first  contract.  In  Gowan  v.  Forster  {a),  Parke,  J., 
says — '*  The  reason  why  a  payment  takes  a  case  out  of 
the  statute  is,  that  it  is  evidence  of  a  fresh  promise." 
But  it  must  apply  immediately  to  the  claim  v^hich  it  revives^ 
and  is  insufficient  when  it  is  only  in  part  performance  of  a 
substituted  contract.  In  Price  v.  Edmunds  (i),  Parke,  J., 
says — "  Can  a  contract  between  the  payee  and  maker  of  a 
note  be  shewn  by  extrinsic  evidence  to  be  different  from 

(a)  3B.&  Adol.511.  {h)  10B.&C.581. 

VOL.  II.  Z  EX 
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Exek,  of  PUas,  that  which  it  purports  to  be  on  the  face  of  it  ?"     A  pay- 

^     ment  of  interest  to  the  principal  to  be  paid  over  to  the  le* 

Mbooimsok     gatees  might  have  been  a  good  payment  to  set  up  the  note^ 

Rarpbr.       but  the  payment  to  the  legatees  could  not  operate  as  an 

acknowledgment  against  the  principal,  much  less  against 

the  surety. 

Lord  Lyndhurst,  C.  B. — In  this  case,  two  executors 
and  three  trustees  were  appointed  by  the  will  of  WUtiam 
Brtgham,  and,  after  the  executors  had  discharged  their 
duties,  it  was  not  unproper  that  they  should  hand  over 
the  funds  to  the  trustees,  if  that  was  necessary  to  fulfil 
the  trusts  of  the  will.  Now,  the  testator  directs,  that 
when  two  of  his  children  come  of  age,  they  shall  be  paid 
certain  sums,  and  he  gives  the  trustees  the  necessary 
powers  to  carry  his  will  into  execution;  therefore,  must 
not  the  trustees  have  possession  of  the  fund  requisite  for 
this  payment?  The  executor  was,  therefore,  justified  in 
paying  the  money  to  the  trustees,  and,  as  they  lent  it  to 
Harper  or  his  principal,  on  the  security  of  this  note,  they 
have  a  right  to  maintain  the  action  against  him.  As  to  the 
substituted  contract,  the  question  is,  whether  the  part 
payment  was  a  payment  to  the  trustees  on  the  note,  so  as 
to  take  the  case  out  of  the  statute,  and  whether  such  pay- 
ment was  properly  proved?  The  payment  to  the  legatees 
was  nothing  more  than  a  payment  to  the  agent  of  the 
party,  and  if  so,  parol  evidence  of  that  fact  is  admissible. 
If  a  man  sends  his  clerk  to  receive  a  payment  of  this  na- 
ture, the  fact  that  he  was  his  clerk,  and  that  he  received 
the  money  in  that  character,  must  necessarily  be  establish- 
ed by  parol  evidence. 

Bayley,  B. — Payment  within  six  years  by  a  party  to 
a  note,  to  a  party  interested  in  the  note,  was  sufficiently 
proved  to  take  this  case  out  of  the  statute.  The  note  on 
the  face  of  it  appears  to  be  given  to  ''  the  trustees  acting 


MICHAELMAS  TEUM,  4  WILU  IV. 


329 


Meooinson 

V. 

Harpbr. 


under  the  will  of  the  late  Mr.  William  Brighamy'  which  Exch.  o/pieas, 
words  call  for  explanation,  as  the  payment  is  to  be  made 
to  them  in  that  capacity.  You  may  then  look  to  the  will  to 
see  what  the  trusts  are,  and  to  what  purposes  the  money 
is  applicable^  and  you  may  give  evidence  to  shew,  in  ex- 
planation, that  these  legatees,  Anne  and  Jane  Brigham^ 
were  the  persons  in  trust  for  whom  the  trustees  took  the 
note.  It  is  quite  clear  on  the  face  of  the  note,  that  the 
payees  took  it  for  the  purposes  of  the  trust,  and  the  evi- 
dence explained  what  those  purposes  were,  and  did  not 
contradict  or  vary  the  contract. 


The  rest  of  the  Court  concurred. 


Judgment  for  the  plaintiff. 


Neville  v.  Cooper  and  Another  (a). 

X  HIS  was  an  action  of  trespass. — The  first  count  of  the  ^n  tr^pass  for 
declaration  stated,  that  the  defendants  broke  and  entered  enterinf?  the 
the  dwelling-house,  yard,  and  barn  of  the  plaintiff,  and  hoUllf  and 
forced  and  broke  into  the  said  barn,  and  seized  and  took  **»"*»  *"^  *^»*" 

ing  his  goods 
and  chattels, 
and  casting, 
flinging,  and  throwing  them  out  of  the  barn  into  a  certain  open  piece  of  ground,  and  leaving  them 
there  exposed,  whereby  they  became  damaged,  the  defendant  pleaded  the  general  issue,  and  a  special 
plea  of  justification,  which  in  its  introductory  part  excepted  the  casting,  flinging,  and  throwing  the 
goods  and  chattels  out  of  the  barn,  but  justified  the  other  trespasses.     At  the  trial,  the  jury  found 
a  Terdict  for  the  defendants  on  the  special  plea,  and  for  the  plaintiff,  with  15/.  damages,  on  the 
general  issue.     On  a  motion  to  enter  a  general  verdict  for  the  defendant,  on  the  ground  that  the 
manner  of  removing  the  goods  was  matter  in  aggravation  and  excess,  and  that  the  plain tifl*  ought 
to  have  new  assigned: — Held^  that  a  new  assignment  was  not  necessary,  inasmuch  as  part  of  the 
trespasses  were  excepted  out  of  the  plea  in  the  intruductory  part  of  it,  and  that  (he  plaintiff  was 
entitled  to  retain  his  verdict  on  the  general  issue. 


(a)  Tliis  case  was  moved  in  Raster  Torin. 

z2 
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Exek,  ^  PUaSf  the  goods  and  chattels^  to  wit^  forty  brewing  utensils,  and 
v..,...^^^.!^  forty  dairy  utensils,  of  great  value,  &c.,  then  being  and 
Neville  found  in  the  said  barn,  and  carried,  cast,  flung,  and  threw 
Cooper.  the  same  from  and  out  of  the  said  barn  into  a  certain  open 
piece  of  ground,  near  the  said  barn,  and  left  the  same  on 
the  said  open  piece  of  ground  exposed  to  the  weather^  &c« 
for  a  long  time,  to  wit  &c.,  by  means  whereof  the  said 
several  brewing  and  dairy  utensils  were  greatly  broken, 
damaged,  and  injured,  and  greatly  lessened  in  value. 
The  second  count  charged,  that  the  defendant  broke 
and  entered  a  certain  other  barn,  and  a  certain  other, 
outhouse  of  the  plaintiff,  and  seized  and  took  the 
plaintiff's  goods  and  chattels  there  found  and  being, 
and  pulled,  and  forced,  and  threw  the  same  about  there, 
and  greatly  broke,  crushed,  damaged,  and  injured  the 
same^  and  cast,  flung,  and  threw  the  same  from  and  out 
of  the  said  barn  into  a  certain  open  piece  of  ground,  &c. 
The  third  count  was  for  breaking  and  entering  the  plain- 
tiff's dwelling-house,  and  making  a  disturbance,  and  tear- 
ing off  the  roof,  &c.  The  fourth  count,  for  an  expulsion ; 
and  the  fifth  count,  for  an  asportavit  of  the  goods. 

Pleas— 3/7r^/,  the  general  issue ;  secondly ^  as  to  all  the 
supposed  trespasses  in  the  declaration  mentioned,  except- 
ing as  to  the  casting,  flinging,  and  throwing  the  said  goods 
and  chattels,  in  the  first  count  mentioned,  as  in  that  count 
mentioned ;  and  also,  except  as  to  the  pulling,  and  forcing, 
and  throwing  about,  breaking,  crushing,  damaging,  and 
injuring,  and  casting,  flinging,  and  throwing  the  said  goods 
and  chattels,  in  the  second  count  mentioned,  as  in  that 
count  mentioned ;  and  except  as  to  the  converting  and  dis- 
posing of  the  goods  and  chattels,  in  the  last  count  mention- 
ed, to  his  own  use — that  the  dwelling-house,  barn,  and  yard, 
and  outhouses,  in  the  different  counts  mentioned,  were 
the  soil  and  freehold  of  John  Fane,  Esquire;  and  justifi- 
cation, as  his  servants,  and  by  his  command.    The  plain- 
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tiff  by  his  replication,  Jirsty  took  issue  on  the  plea  of  not  ExcU,  of  Pleat, 
guilty;  andy  secondly ^   set  up  an   agreement  or  demise  ^ 

by  William  Cooper y  as  agent  of  John  Fane^  dated  8th  Neville 
December^  1832.  The  defendants  rejoined — denying  coopbr. 
the  alleged  agreement,  whereupon  issue  was  joined.  The 
cause  was  tried  at  the  Chelmsford  Lent  Assizes,  1833,  be- 
fore Lord  Lt/ndhurstf  C.  B.,  who  directed  the  jury,  that, 
if  they  believed  that  there  was  an  agreement,  they  should 
find  for  the  plaintiff,  but,  if  they  disbelieved  it,  they  should 
find  for  the  defendants;  nevertheless,  if  they  were  of  opinion, 
that  more  violence  was  used  in  the  removal  of  the  plaintiff's 
goods  than  was  necessary,  they  should  find  for  the  plain- 
tiff for  the  damage  whith  he  thereby  sustained.  The  jury 
found  a  verdict  for  the  defendants,  on  the  special  plea; 
and  for  the  plaintiff,  with  15/.  damages,  on  the  general 
issue. 

Knox  now  moved,  that  the  verdict  should  be  entered 
generally  for  the  defendants,  and  that  so  much  thereof  as 
was  found  for  the  plaintiff,  with  15/.  damages,  should  be  set 
aside.  He  submitted,  that  there  was  a  misdirection  to  the 
jury,  because  there  was  no  new  assignment.  The  trespass 
stated  in  the  declaration  was  the  breaking  and  entering  the 
plaintiffs  barn,  and  seizing  certain  of  his  goods  and  chattels, 
and  flinging  and  throwing  them  on  the  ground,  and  leaving 
them  there  exposed,  whereby  they  became  damaged.  The 
special  plea,  though  in  its  introductory  part  it  excepts  the 
flinging  and  throwing  the  goods  and  chattels  of  the  plain- 
tiff on  the  ground,  justifies  the  breaking  and  entering 
the  bam  as  the  servant  of  Mr.  Fane,  whose  freehold  it 
was,  and  by  his  command;  and  the  defendants  say,  that, 
because  the  said  goods  and  chattels  were  wrongfully  there 
and  incumbering  the  same,  they  were  removed  from  and 
out  of  the  said  barn  to  a  short  and  convenient  distance, 
the  defendants  doing  no  unnecessary  damage;  and  that 
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Exeh.  of  PUat,  the  residue  of  the  trespasses  in  the  said  introductory  part  of 
'  ^  the  plea  mentioned^  were  committed  by  the  said  defen- 
Neville  dants  by  such  command  for  the  cause  aforesaid.  There 
Cooper.  is>  then,  a  substantial,  if  not  a  strictly  technical  or  formal 
justification  of  all  the  trespasses  complained  of  in  the  de- 
claration. A  new  assignment  was  necessary  here.  The 
plea  justifies  the  breaking  and  entering  the  barn,  and  re- 
moving the  goods  and  chattels ; — these  acts  are  the  gist  of 
the  action,  the  manner  of  removing  them  is  only  matter  of 
aggravation;  and,  if  it  is  intended  to  rely  on  the  manner 
of  removing  them,  the  special  circumstances  should  have 
been  shewn  by  a  new  assignment;  for  it  is  a  rule  in 
pleading,  that  what  makes  the  party  a  trespasser  ab  initio 
should  be  shewn  in  reply.  In  Taylor  v.  Cole  (a)  it  was 
holden,  that  in  trespass  for  breaking  and  entering  the 
plaintiff's  house,  and  expelling  him  therefrom,  the  breaking 
and  entering  being  justified,  the  whole  declaration  was 
covered,  as  the  expulsion  was  mere  matter  of  aggravation; 
and  there  must  have  been  a  new  assignment,  if  the  plain- 
tiff meant  to  insist  upon  it,  as  making  the  defendant  a 
trespasser  ab  initio.  He  referred  also,  in  support  of  this 
principle,  to  Dye  v.  Leatherdale  (6),  Chamberlain  v. 
Greenfield  (c),  and  Gates  v,  Bayley  (rf). 

Lord  Lyndhurst,  C.  B. — In  this  case,  the  second  plea 
took  issue  only  on  part  of  the  trespasses.  Some  of  the 
trespasses  were  excepted  out  of  it  in  the  introductory 
part.  If  they  had  not  been  excepted  out  of  the  plea,  then 
it  would  have  covered  the  whole  of  the  trespasses,  and  it 
would  have  been  necessary  to  new  assign. 

Bayley,  B.— Is  it  not  a  clear  rule  in  pleading,  that  a 
plea  cannot  be   considered  as  justifying  more   than   it 

00  3  T.  R.  292;  1  H.  Bl.  555.  (c)  Id.  292. 

(6)  3Wil8.20.  0/)  2  Wils.  313. 
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professes  to  justify;  and  that  you  are  to  look  to  the  intro-  J^ch.  of  Pkat, 
ductory  part  of  it  to  see  what  the  plea  professes  to  justify  ?  ^ 

Here,  part  of  the  trespasses  are  excepted  out  of  the  plea,  Neville 
and  are  not  covered  by  it ;  and  it  was,  therefore,  not  ne-  cooper. 
cessary  to  new  assign. 

Rule  refused. 


Rex  v.  The  Sheriff  of  Middlesex,  in  a  Cause  of 

WoLLASTON  V.  WrIGHT. 

X  HE  defendant,  in  the  original  suit,  was  arrested  on  the  xhe  proviso  in 
ISth  August,  and  gave  bail  to  the  sheriff  on  the  19th.  The  ^^o^i*^,"?^" 
sheriff  was  ruled  to  return  the  writ,  and  on  the  ^rd  re-  39,  excepdng 
turned  cepi  corpus.     The  plaintiff  then  ruled  the  sheriff  tween  the  lOth 
to  bring  in  the  body,  upon  the  expiration  of  which  rule  ^^JShofOc- 
bail  were  put  in  and  excepted  to  immediately.     The  bail  <oft«r,  i»  appU- 

.  ''  cable  only  to 

did  not  justify,  but  on  the  Ist  of  November  the  defendant  declarations, 
was  surrendered  in  discharge  of  his  bail,  and  notice  of  the  after^deciar? 
surrender  was  given  to  the  plaintiff  before  the  3rd,  on  tion;andade- 
which  day  an  attachment  issued   against  the  sheriff  for  within  that  in- 
not  bringing  in  the  body  in  consequence  of  the  bail  not  in  and  justify 
having  justified  after  exception  taken.  SS^at^hL- 

hers,  in  the 
.  same  way  as  in 

Thestger  obtained  a  rule  to  set  aside  this  attachment,  any  other  part 

.1.1  1.  1  of  the  vacation. 

against  which  cause  was  now  shewn  by — 

Archbold. — If  the  plaintiff  was  entitled  to  have  a  rule 
to  bring  m  the  body  between  the  10th  of  August  and  the 
24th  of  October f  the  attachment  is  regular.  By  the  llth 
section  of  the  Uniformity  of  Process  Act,  2  Will.  4«,  c.  39, 
it  is  enacted  that  all  necessary  proceedings  after  the  exe- 
cution of  any  writ  may  be  had  at  the  expiration  of  eight 
days^  whether  the  last  of  such  eight  days  may  happen  to 
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Exeh,  of  Pleas,  fall  in  term  or  vacation;  provided,  that  no  declaration  or 

^      ^      ^     pleading  after  declaration  shall  be  filed  or  delivered  be- 

Rex  fore  the  10th  of  August  and  the  ^ith  of  October.     That 

The  Sheriff  of  exception  extends  only  to  the  filing  or  delivery  of  declara- 
iDDLESEx.  jjQng  and  subsequent  pleadings.  In  the  schedule  No.  4, 
the  form  of  the  capias  is — "  And  we  hereby  require  the 
said  C.  Z>«  to  take  notice  that  within  eight  days  after  exe- 
cution hereof  on  him^exclus  ive  of  the  day  of  such  exe- 
cution, he  shall  cause  special  bail  to  be  put  in  for  him  in 
our  Court  of to  the  said  action;  and  that,  in  de- 
fault of  his  so  doing,  such  proceedings  may  be  had  and 
taken  as  are  mentioned  in  the  warning  hereunder  written 
or  indorsed  hereon/*  That  warning  is  as  follows: — "  If  a 
defendant,  having  given  bail  on  the  arrest,  shall  omit  to  put 
in  special  bail  as  required,  the  plaintifi^  may  proceed  against 
the  sheriff  or  on  the  bail-bond."  The  defendant,  there- 
fore, is  bound  to  put  in  bail  within  the  time  required.  The 
11  Geo.  4  &  I  WilL  4,  c.  70,  s.  12,  provides  that  bail  may 
be  justified  before  a  Judge  as  well  in  term  as  in  vacation. 
The  15th  rule  of  Michaelmas  Term,  1  Tf^ilL  4,  declares 
that  whenever  a  plaintiff  shall  rule  the  sheriff,  on  a  return 
of  cepi  corpus,  to  bring  in  the  body,  the  defendant  shall 
be  at  liberty  to  put  in  and  perfect  special  bail  at  any  time 
before  the  expiration  of  such  rule;  and  the  rule  o{  Hilary 
Term,  2  Wili.  4,  s.  17,  provides  that  if  bail  are  excepted 
to  in  vacation,  and  the  notice  of  exception  require  them  to 
justify  before  a  Judge,  the  bail  shall  justify  within  four 
days  from  the  time  of  such  notice ;  and  by  the  late  rule 
3  fFtlL  4,  it  is  also  provided  that  a  Judge's  order  may  be 
obtained  (after  a  return  of  cepi  corpus)^  requiring  the 
sheriff  to  bring  in  the  body  in  vacation;  and  if  the  sheriff 
shall  not  obey  such  order,  and  it  is  made  a  rule  of  court  in 
the  term  next  following,  an  attachment  may  afterwards  be 
had  without  any  fresh  demand,  whether  the  bail  shall  or 
shall  not  have  been  put  in  and  perfected  in  the  meantime. 
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Here  the  justification  after  the  rule  for  bringing  in  the  ^^cA.  of  Piea$, 
body  was  too  late,  and  the  attachment  was,   therefore,     v,— ^^^-L^ 
perfectly  regular.  Rex 

The  Sheriff  of 

Thesiger^  conird. — Admitting  that  the  language  in  the  Middlesex. 
earlier  part  of  the  1 1th  section  is  large  enough  to  extend  to 
the  putting  in  and  perfecting  of  bail,  the  proviso  that  ^^if 
such  writ  shall  be  served  or  executed  on  any  day  between 
the  10th  of  August  and  the  ^tth  of  October,  special  bail 
may  be  put  in,"  is  either  surplusage,  or  shews  that  it  is 
not  compulsory  on  the  defendant  either  to  put  in  or  per- 
fect bail  during  that  interval.  But  even  if  it  requires  bail 
to  be  put  in,  it  does  not  require  that  bail  should  be  per- 
fected before  the  24th  of  October, 

Lord  Lyndhurst,  C.  B.— The  question  is,  for  what  pur- 
poses the  days  between  the  lOlh  of  August  and  24fth  of 
October  were  excepted  by  the  statute?  The  Uth  section 
provides,  that,  upon  writs  executed  in  vacation,  as  well  as 
in  term,  the  plaintiff  may  proceed  without  delay  to  judg- 
ment and  execution,  except  as  thereinafter  provided;  and 
the  only  prohibitory  exception  therein  contained  applies 
exclusively  to  declarations  and  pleadings  after  declaration. 
I  cannot  say  that  the  sheriff  was  not  justified  in  enter- 
taining a  doubt  as  to  the  application  of  the  proviso  rela- 
tive to  putting  in  bail,  as  I  have  had  considerable  difficulty 
myself.  As  this  is  a  case  in  which  the  sheriff  might  have 
felt  a  difficulty  in  interpreting  the  statute;  I  think  the  at- 
tachment ought  to  be  set  aside  on  payment  of  costs. 

Bayley,  B. — It  is  difficult  to  see  why  an  enabling  pro- 
viso was  necessary  in  this  clause;  but  I  think  the  right 
construction  is,  that  the  plaintiff  may  proceed  to  final 
judgment  in  vacation,  just  the  same  as  in  term,  with  the 
proviso,  that,  between  the  10th  o(  August  and  the  24th  of 
October,  "  no  declaration  or   pleading  after  declaration 
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Exch.  cf  Pleat,  shall  be  filed  or  delivered."    In  that  interval  of  time  bail 
^    may  be  put  in,  and  should  be  perfected,  if  there  is  a  Judge 
Hex         at  chambers.    If,  indeed,  it  had  been  sworn  that  no  Judge 
The  Sheriff  of  was  then  at  chambers,  and  that  for  this  reason  bail  could 
Middlesex.    ^^^  ^^  perfected,  the  Court  might  have  set  aside  the  at- 
tachment generally.     As  the  application  is  on  the  part  of 
the  sheriff's  officer,  and  the  construction  of  the  act  is 
difficult,  he  may  be  relieved  on  payment  of  costs. 

Rule  absolute,  on  payment  of  costs. 


Gregory,  qui  tarn  &c.,  v.  Elridoe. 
Same  v,  Lambert.     Same  v.  Willoughby. 

The  Court  will     X  HESE  and  many  other  actions  had  been  brought  by 
"^"d'in^^  unUi     *^®  ssLtne  plaintiff,  qui  tarn  &c.,  against  publicans  for  pe- 


ceei 


security  for  costs  nalties  for  kcepiufir  places  for  dancing  and  music  without 

is  given  m  qut       ^  . 

tarn  actions,  on  licence.  The  plaintiff  was  sworn  to  be  in  very  indigent 
the  plaintiff  is  in  circumstanccs,  and,  from  his  mode  of  living,  the  rent  he 
c'SSncfsror  P*^*^  ^^^  ^*^  lodgiugs,  &c.,  it  appeared  that  he  was  very 
that  he  has        unlikely  to  be  able  to  pay  costs :  he  appeared  also  to  be 

commenced 

many  similar      the  brother-in-law  of  the  attorney  who  brought  the  ac- 

are  brought  V  ^^^^^ »  ^"^  ^^  ^^^  swom  that  the  deponent's  belief  was,  that 
the  same  attor-   jj^g  actions  were  brought  for  the  benefit  of  the  attorney. 

ney,  his  near  re-  °  •' 

lation. 

Piatt  moved,  on  affidavit  to  the  above  effect,  that  the 
proceedings  should  be  stayed  until  security  for  costs  were 
given. 

Bayley,  B. — It  frequently,  nay,  generally  happens,  that 
qui  tarn  actions  are  brought  by  persons  in  indigent  cir- 
cumstances, who  are  unable  to  give  security  for  costs ;  but 
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there  is  no  instance  in  which  security  for  costs  has  been  Exeh,  of  PUat, 

1834. 
required  in  such  cases.     To  require  such  security  would     v^.^^^.*/ 

frequently  render  the  acts  of  Parliament  giving  the  penalties      Gregory 

inoperative.    The  question  is  not  altered  by  there  being  a      Elridqe. 

number  of  actions  brought  by  this  plaintiff. 

Rule  refused. 


Redit  V,  LucocK. 

XN  this  casCy  B.  Andrews  had  obtained  a  rule  nisi  for  tax-  Cosu  of  the  day 

ing  the  costs  of  the  day  occasioned  by  the  default  of  the  ingtotrfaTmLy 

plaintiff  in  not  proceeding  to  trial  at  the  Spring  Assizes  ^  ™?!h  ^^' 

for  the  county  of  Suffolky  and  that  the  costs,  when  taxed,  plaintiff  has 

should  be  paid  by  the  plaintiff,  or  deducted  out  of  the  tried  his  cauie, 

costs  due  to  the  plaintiff.  %:^%^ 

judgment,  and 

Kelly  shewed  cause,  and  contended  that  the  motion 
should  have  been  made  in  Easter  or  Trinity  Term.  The 
plaintiff  had  at  the  Summer  Assizes  proceeded  to  trial,  got 
a  verdict,  and,  on  the  7th  November  in  this  term,  had  sign- 
ed final  judgment  and  taxed  his  costs ;  and  this  motion  was 
not  made  until  the  1 1th.  There  should  be  some  limit  to  the 
time  within  which  such  a  motion  ought  to  be  made.  The 
motion  for  costs  of  the  day  is  intimately  connected  with 
a  motion  for  judgment  as  in  case  of  a  nonsuit,  and  the  rule 
is  that  such  a  motion  must  be  made  promptly. 

Bayley,  B. — There  is  no  authority  to  shew  that  the 
defendant  must  apply  for  costs  of  this  nature  before  final 
judgment ;  all  that  is  necessary  is,  that  the  cause  should 
be  in  existence  when  the  application  is  made.  Now,  a 
cause  is  in  existence  until  the  party  is  satisfied  by  the 
fruits  of  an  execution.  The  present  costs  were  clearly 
due  at  one  time,  and  there  is  no  reason  why  the  defendant 
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Ejceh.  of  Pleat,  ghould  not  have  the  benefit  of  them.     They  are  uncon- 
1834.  . 

nected  with  the  costs  of  final  judgment,  and  ought  to  be 

set  off  against  those  costs,  or  paid  to  the  defendant  The 
plaintiff  has  nothing  to  complain  of;  he  has  been  bene- 
fited by  not  having  those  costs  taken  out  of  his  pocket 
when  he  had  nothing  to  set  off  against  them. 


Rule  absolute. 


It  it  not  neces- 
sary in  this 
Court  that  an 
affidavit  to 
ground  a  mo- 
tion for  setting 
aside  pioceed- 
iAgs  on  a  baii* 
bond,  on  pay- 
ment of  costs, 
should  shew 
that  the  defen- 
dant has  a  good 
defence  on  the 
merits,  or  should 
state  on  whose 
behalf  the  ap- 
plication is 
made. 


Bourne  r.  Walker. 

jHUMFRE  Y  obtained  a  rule  to  stay  proceedings  on  the 
bail-bond.   Bail  above  having  been  put  in  and  perfected. 

Wightman  shewed  cause. — There  is  no  affidavit  of 
merits^  nor  is  it  stated  on  whose  behalf  the  application  is 
made.  The  bail-bond  ought  at  least  to  stand  as  a 
security. 

Bayley,  B. — Not  unless  a  trial  has  been  lost.  The 
Master  tells  us^  that  there  is  no  rule  in  this  Court  similar 
to  that  in  the  Kings  Bench^  requiring  an  affidavit  of 
merits^  or  that  the  affidavit  should  state  on  whose  behalf 
the  application  is  made.  The  course  is,  where  no  trial 
has  been  lost^  to  stay  the  proceedings  upon  payment  of 
costs  as  soon  as  bail  above  is  perfected. 


Rule  accordingly. 
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Exch*  of  PleaSi 
1834. 

Howell  v.  Bulteel. 

XN  this  case  a  Judge's  order  was  obtained  in  vacation,  a  Judge's  order 

pursuant  to  the  rule  made  in  Hilary  Term,  3  fFilL  4,  ^i^^^  pursuant 

against  the  sheriff,  requiring  him  to  **  bring  the  defendant  ^  y*™J^,7^4 

into  Courts  by  forthwith  putting  in  and  perfecting  bail,"  &c.  requiring  the 

sheriff  to  bring 
the  defendant 

Comyn  now  applied  to  make  the  order  a  rule  of  Court,   may  be  made  a 
and  for  an  attachment  against  the  sheriff  for  not  bringing   ™d  anatuSi- 
in  the  defendant,  &c.,  in  pursuance  of  the  order.     The   ment  may  issue 

'  11  1       1  "*'  "***  obeymg 

words  of  the  rule  being,  '*  If  the  sheriff  shall  not  duly  obey   the  order  on 


such  order,  and  the  same  shall  have  been  made  a  rule  of 
Court  in  the  term  next  following,  it  shall  not  be  necessary 
to  serve  such  rule  of  Court,  or  to  make  any  fresh  demand 
thereon,  but  an  attachment  shall  issue  forthwith  for  the 
disobedience  of  such  order,  whether  the  bail  shall  or  shall 
not  have  been  put  in  and  perfected  in  the  meantime," 
he  contended  that  one  motion  was  sufficient  for  the  pur- 
pose of  making  the  order  a  rule  of  Court  and  of  obtaining 
the  attachment. 

Lord  Lyndhurst,C.  B. — The  rule  is,  that,  if  the  order 
shall  have  been  made  a  rule  of  Court,  the  attachment  shall 
issue  forthwithj  without  any  service  of  the  rule  being  ne- 
cessary. The  good  sense  is,  that  one  motion  is  sufficient 
for  the  purpose  of  making  the  order  a  rule  of  Court,  and 
for  obtaining  the  attachment. 

Bayley,  B. — We  should  impose  unnecessary  expense 
upon  the  parties,  if  we  held  that  two  distinct  motions  were 
requisite. 

Rule  granted    to  make  the  order  a  rule  of 
Court,  and  for  the  attachment. 


one  nuitUm, 
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£fcft.  of  Pleat,  The  Court  Game  to  the  same  determination  on  a  motion 
1834. 

*-     ^  '   ^  by  Erie,  on  the  same  day,  to  make  a  Judge*s  order,  ob- 

UowELL  tained  in  vacation,  for  the  return  of  a  ^.  /b.,  under  the 

BuLTEEL.  ISth  rule  of  Michaelmas  Term,  3  Will.  4,  a  rule  of 

Court,  and  for  an  attachment. 


Jones  v.  Key, 

The  term  of  re-  JMLaNSEL  moved  to  set  aside  a  Barents  order,  by 
does  not  extend  which  a  judgment,  signed  by  the  plaintiff,  bad  been  set 
^mtmrT  "*     ***^®  ^^^  irregularity.  One  of  the  grounds  on  which  it  was 

contended  that  the  plaintiff  had  a  right  to  sign  judgment, 
was,  that  the  defendant,  being  under  terms  to  rejoin  gratis, 
had  not  joined  in  demurrer  within  twenty-four  hours  after 
the  plaintiff  had  demanded  a  joinder  in  demurrer.  The 
plahitiff  had  not  given  any  rule  to  join  in  demurrer. 

Per  Curiam — The  Master  reports  to  us  that  rejoining 
gratis  does  not  extend  to  a  joinder  in  demurrer,  where 
the  issue  is  not  to  be  to  the  country.  There  is  good 
reason  in  this,  for  a  party  may  want  time  to  consider  the 
law  before  he  joins  in  demurrer,  though  he  can  join  issue 
to  the  country  without  consideration.  Besides,  the  term 
**  rejoin  "  does  not  apply  to  a  joinder  in  demurrer. 

Rule  refused. 


Where  the  de- 
fendant was  ar- 
rested for  83/. 
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Bxch.  of  PiccUf 
1834. 

Summers  v.  Grosvenor. 

Assumpsit  for  goods  soia  and  delivered.     Pleas- 
the  general  issue  and  a  set-off. 

In  thb  case  a  rule  had  been  obtained  by  Talfourd,  8*.  w.,  and,  on 

,  "^  "^  the  cause  being 

Serjt.,  for  the  plaintiff  to  shew  cause  why  the  defendant  referred,  the  ar- 
should  not  be  allowed  his  costs  under  the  43  Geo.  3,  c.  46,  ^  verdict  to  be 
8. 3,  on  an  affidavit  stating  that  he  was  arrested  for  33/.  ^^*„'^  ^'^  ^^ 
S8.9d.;  that,  on  the  cause  being  referred  to  arbitration,  sum  of  3/.  9«. 
the  arbitrator  directed  a  verdict  to  be  entered  for  the  that  it  was  suk- 
plaintiff  for  SI.  9s.  only;  that  the  arrest  was  malicious,  and  e!ri?eK{r* 
without  probable  cause;  and  that  the  defendant,  at  the  the  arrest  was 

^  without  reason- 

time  of  the  arrest,  had  a  demand  against  the  plamtiff,  and  able  or  probable 

believed  the  plaintiff  was  indebted  to  him.  iToirew'the 

In  the  affidavits  filed  in  opposition  to  the  rule,  the  "^"^  »?£»"  ^« 

**^  '  plamafftosa- 

plaintiff  denied  that  the  arrest  was  malicious  and  without  tisfy  the  Court 
reasonable  or  probable  cause;  and  stated,  that,  before  the  sonabie and  pro- 
arrest,  he  had  delivered  several  accounts  to  the  defen-  ^^e  pUdntiff"*"^ 
dant  for  monies  due,  and  the  defendant  at  various  times  having  failed  to 

do  so,  that  the 

promised  to  pay  him  money  on  account  thereof;  that  he  defendant  was 
caused  several  applications  to  be  made  to  the  defendant  under  the  43** 
for  a  settlement  of  his  account;   and  that  he  was  not  ^*^-^^ 
aware,  until  the  defendant  filed  his  plea,  that  he  had  any 
claim  against  him,  or  of  what  that  claim  consisted. 

LwUoWf  Serjt.,  shewed  cause. — There  is  no  ground 
laid  for  this  application,  as  it  has  never  been  decided  that 
the  mere  recovery  of  a  less  sum  than  that  for  which  the 
defendant  has  been  arrested,  without  other  circumstances, 
entitles  the  defendant  to  costs  under  this  act.  Here  the 
plaintiff  had  sent  in  several  accounts  to  the  defendant  for 
monies  due,  and  the  defendant  at  various  times  promised 
to  pay  him  money  on  account.  If  any  balance  had  been 
struck  between  the  parties,  by  which  the  original  demand 
had  been  reduced  to  a  less  sum,  the  arrest,  it  is  admitted. 


3i2  CASES  IN  THE  EXCIlEQUERi 

Bxch,  of  Pieasy  would  liavc  been  improper ;  but  here  the  plaintiff  swears 
N«.....^^.J^    that  he  did  not  know  that  the  defendant  had  any  claim 
Summers      against  him,  and,  therefore,  it  cannot  be  said  that  the 
Grosvenor.    plaintiff  acted  without  reasonable  or  probable  cause  in  ar- 
resting the  defendant  for  his  entire  demand. 

Talfourd^  Serjt.,  contrdf  was  stopped  by  the  Court. 

Bayley,  B. — ^The  statute  gives  costs  in  cases  where 
the  plaintiff  does  not  recover  the  amount  for  whieh  he  has 
arrested  the  defendant;  with  this  proviso,  that  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  Court,  upon  mo- 
tion and  upon  hearing  the  parties  by  affidavit,  that  the  plain- 
tiff had  not  any  reasonable  or  probable  cause  for  causing 
the  defendant  to  be  arrested,  and  held  to  special  bail,  for 
such  amount.  There  must  be  some  affidavit  on  the  part 
of  the  defendant  to  ground  his  application  for  costs,  and 
although  the  affidavit  here  is  rather  loose,  I  think  it  is 
sufficient  to  put  it  upon  the  plaintiff  to  shew  that  he  had 
reasonable  and  probable  cause.  The  plaintiff,  of  course, 
knows  upon  what  he  acts.  The  verdict,  which  is  for  3/.  Vs. 
only  shews  primd  facie  that  the  arrest  for  33/.  8«.  9dL 
was  excessive.  The  plaintiff  could  have  stated  on  what 
grounds  he  considered  himself  entitled  to  the  latter  sum, 
but  he  merely  states,  that  he  sent  in  some  accounts,  and 
that  there  were  promises  to  pay  money  on  account;  it, 
however,  does  not  appear  that  the  sum  of  33/.  8^.  9d.  was 
ever  admitted  to  be  due.  It  would  have  been  easy  for 
him  to  state  what  witnesses  he  had  subpcenaed  to  prove 
the  amount  claimed,  and  what  took  place  before  the  ar- 
bitrators. He,  therefore,  has  failed  to  shew  that  there 
was  any  reasonable  or  probable  cause  for  the  arrest. 

Vaughan,  B. — I  am  of  opinion  that  the  defendant  is 
entitled  to  the  benefit  of  this  act,  according  to  its  reason- 
able construction.     The  amount  of  the  verdict  recovered 
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affords  a  very  strong  presumption  that   the  arrest  was  Exch,  of  pieas, 
without  reasonable  or  probable  cause ;  and  the  plaintiff  v 

does  not  venture  to  swear  that  the  money  was  due  to  him;       Summers 
he  merely  states^  that  he  had  sent  in  some  accounts,  and     grosvemor. 
that  promises  had  been  made  to  pay  money  on  account. 

GuRNEY,  B. — The  defendant  states,  that,  at  the  time  of 
the  arrest,  he  believed  that  the  plaintiff  was  indebted  to 
him,  and  the  arbitrator  finds  that  a  very  small  balance  is 
due  to  the  plaintiff;  that  puts  upon  the  plaintiff  the  neces- 
sity of  shewing  that  he  had  reasonable  and  probable  cause 
for  proceeding  to  arrest  for  so  large  an  amount.  He 
might  have  stated  many  grounds  for  that  purpose,  but  he 
has  not  done  so;  and,  therefore,  I  think  the  rule  should 
be  made  absolute. 

Rule  absolute. 


Elliston  v.  Robinson. 

XN  this  case  the  defendant  had  been  served  with  a  writ,  Where  the 
indorsed  for  201.  Is.  6d.  debt,  and  21.  I5s.  costs,  to  which  ^"^  thc°writ"a 
he  appeared  on  the  26th  of  August.  The  declaration  was  !*'^^  "^"  ***" 
delivered  on  the  24th  of  October,  with  a  rule  to  plead,  which  the  de- 
There  was  afterwards  a  demand  of  plea,  and  on  the  5th  led  and  prevent* 
of  November  interlocutory  judgment  was  signed  for  want  ^e^^ction\h/ 
of  a  plea.     Justice  obtained  a  rule  nisi  to  set  this  judg-  Court  will  stay 

,  the  proceedings, 

ment  aside,  with  costs,  on  an  affidavit  stating  that,  when  on  payment  of 

the  declaration  was  delivered,  the  particulars  of  demand  with  the  cosu  of 

claimed  only  121.  Is.  6d.     The  affidavit  further  stated,  the  writ  only, 

•^  '  provided  the  ap- 

that,  if  the  defendant  had  known  that  the  real  sum  claimed  plication  is  made 
was  only  121.  ]s.  6c/.,  he  should  not  have  entered  an  ap- 
pearance, but  paid  the  money.      The  affidavits  in  answer 
stated  that  the  plaintiff  held  two  bills  of  exchange  ac- 
cepted by  the  defendant,  one  for  201.,  and  the  other  for 

vol.  II.  A  A  EX. 
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Etch,  of  PUat,  121.;  that  the  bill  for  121.  was  the  bill  on  which  the  plain- 
1834.         .^  .  ^ 

^    tin  was  suing. 

Elliston 

Robinson.  John  Jervit  shewed  cause. — It  is  quite  clear  that  there 
was  some  mistake  about  the  bills;  and  if  the  defendant  was 
misled  he  ought  to  have  given  the  plaintiff  some  intima- 
tion of  it,  but  he  never  did  so.  At  all  events^  this  appli- 
cation ought  to  have  been  made  promptly,  but  it  was  not 
made  until  the  6th  oi November — the  declaration,  with  the 
particulars  of  demand,  having  been  delivered  on  the  S4th 
of  October — and  the  application,  therefore,  was  too  late. 
The  Court  has  no  power  to  grant  this  rule:  a  writ  may  be 
set  aside  if  not  properly  indorsed ;  but  in  this  case  the 
writ  was  indorsed  with  all  the  requisite  particulars;  and  if 
less  was  due  it  might  have  been  tendered.  The  effect  of 
this  motion  to  set  aside  all  the  proceedings  will  be  to 
saddle  the  plaintiff  with  all  the  costs. 

Justice^  in  support  of  the  rule. — It  is  not  sworn  that 
there  was  any  mistake  about  the  bills.  It  is  not  even  sworn 
that  the  20/.  bill  was  due.  The  real  debt  ought  to  have 
been  indorsed,  otherwise  the  defendant  may  be  misled,  as 
he  swears  he  in  fact  was ;  and  if  the  Court  does  not  re- 
quire the  sum  really  due  to  be  indorsed  upon  the  writ,  the 
object  of  the  rule  requiring  the  indorsement  will  be  de- 
feated^ The  defendant  ought  to  be  relieved  from  all  the 
costs  subsequent  to  the  writ. 

Bayley,  B. — A  wrong  sum  having  been  indorsed  upon 
the  writ,  deprived  the  defendant  of  the  opportunity  of 
paying  the  debt  within  eight  days  after  the  service ;  and, 
if  he  had  come  to  this  Court  in  proper  time,  he  would 
have  been  allowed  to  pay  the  debt,  with  the  costs  of  the 
writ  only ;  but  he  has  not  come  so  early  as  by  the  rules  of 
the  Court  he  ought  to  have  done.  Proceedings  now  go 
on  in  vacation.     By  rule  10,  Michaelmas  Term  3  WiU.  4, 
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it  is  ordered,  that  *'  if  the  plaintiff  omit  to  insert  in  the  Bxch.  of  PUas, 
writ  any  matter  required  by  the  act,  such  writ,  &c.  may  ^ 

be  set  aside  as  irregular,  upon  application  to  the  Court,  Ellistok 
inr  to  any  Judged''  That  rule  gives  the  party  a  right  to  Robinson. 
apply,  in  a  case  of  this  kind,  to  a  Judge  in  vacation. 
Where  proceedings  are  taken  at  the  beginning  of  the  long 
vacation,  it  might  throw  enormous  expense  on  the  other 
side  if  a  party  could  lie  by  till  term  (a).  The  defendant 
ought  to  have  applied  in  a  reasonable  time  after  de- 
claration ;  there  is  a  rule  (6),  that  no  application  to  set 
aside  proceedings  for  irregularity  shall  be  allowed  un- 
less made  within  a  reasonable  time,  nor  if  the  party  apply- 
ing has  taken  a  fresh  step  after  notice  of  the  irregularity. 
The  declaration  was  delivered  on  the  ^4th  of  October. 
The  defendant  was  not  bound  to  make  inquiries  before 
the  declaration,  though  probably  he  would  have  learnt 
how  it  was  if  he  had ;  but  after  declaration,  if  he  had 
promptly  made  an  application  to  pay  the  debt  and  the 
costs  of  the  writ,  any  Judge  would  have  granted  it.  There 
were  eight  days  after  the  delivery  of  the  declaration 
before  the  term,  during  which  he  might  have  applied  to 
a  Judge.  The  judgment  was  regularly  signed  on  the 
dth,  and  on  the  6th  this  application  is  made,  and, 
by  that  neglect,  subsequent  costs  have  been  incurred. 
The  utmost  we  can  do  is  to  make  the  rule  absolute  for 
paying  the  debt  and  costs  hitherto  incurred  in  a  week ; 
but,  as  to  the  costs  of  this  application,  as  no  mistake  is 
sworn  to,  I  think  the  plaintiff  should  not  have  his  costs. 
If  the  debt  and  costs  are  not  paid  within  a  week,  judg- 
ment will  then  be  signed,  and  this  rule  discharged,  with- 
out costs. 

Rule  accordingly. 

(a)   Vide  Cox  v.  Ttdlock,  1  C.  &  M.  631. 
{b)  R.  33,  H.  T,  2  Will.  4. 
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Exch,  of  PUa*, 
1834. 


Where  the  writ 
was  in  trespass, 
but  indorsed  for 
a  debt,  and  the 
declaration  de- 
livered was  in 
an  action  of 
trespass  on  the 
case,  although 
no  objection  was 
taken  to  the 
writ  until  after 
the  declaration 
was  deliveredi 
the  Court  set 
aside  both  the 
writ  and  decla- 
ration. 


Edwards  v.  Dionam. 

The  defendant,  on  the  4th  of  October,  was  served  with 
a  writ  in  an  action  of  •*  trespass,"  indorsed  for  a  debt  of 
11/.  I2s.  9c/.,  and  a  declaration  was  delivered  on  the  S9th 
of  October,  in  an  action  of  "  trespass  on  the  case  on  pro- 


mises. 


>ff 


Petersdorff,  on  the  2nd  of  November,  obtained  a  rule  to 
set  aside  the  proceedings,  on  the  ground  that  the  declara- 
tion varied  from  the  writ  of  summons;  and  cited  King 
V.  Skeffington  (a). 

Bumey  shewed  cause. — ^The  objection  to  the  writ,  which 
was  apparent,  ought  to  have  been  taken  sooner,  as  the  ob- 
jection was  apparent  on  the  writ  itself.  The  declaration 
in  assumpsit  was  regular,  as  tlie  action  was  for  a  money 
demand.  At  all  events,  the  rule  should  be  confined  to 
setting  aside  the  declaration. 

Bayley,  B. — The  writ  might  have  been  objected  to  in 
the  first  instance,  but  it  was  not.  Upon  the  filing  of  the 
declaration,  it  appeared  to  vary  from  the  writ,  and  the  ob- 
jection is  then  taken.  It  seems  to  me  that  there  is  an 
objection  both  to  the  writ  and  the  declaration. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


(fl)  1  C.  &  M.  363. 
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Exeh.  of  Pleat, 
1834. 

WhaTLEY  V.  MoRLAMD. 

Assumpsit  on  a  bUl  of  exchange.     The  cause  was  a  rule  to  set 
referred  at  the  last  Gloucester  Assizes,  and  the  arbitrator  cate^of  an^arW-" 
certified  that  a  verdict  should  be  entered  for  the  plaintiE  trato';o«ght  to 

*  specify  the 

Humfrey  obtained  a  rule  nisi  for  staying  or  setting  aside  grounds  of  ob- 
the  certificate,  on  the  ground  that  the  plaintiflf  had  at-     on  a  cause 
tended  by  counsel  before  the  arbitrator,  without  having  S^e^^iJ^jj^ff^atl 
given  notice  to  the  defendant.     It  appeared  from  the  aflSi-  tended  before 

-      .  1       1      .,  1  1  I      1  I  ^*  arbitrator 

davits  on  both  sides,  that  there  had  been  some  conversa-  by  counsel, 
tion  between  the  parties,  as  to  the  plaintiff's  intention  to  ^^  defendanf 
employ  counsel,  but  no  distinct  notice  thereof  was  given  notice  of  his  in- 

"^     •'  °       ^     tenuon  so  to  do. 

to  the  defendant.     The  plaintiff  attended  before  the  arbi-  The  defendant 
trator  by  counsel,  and  the  defendant,  on  finding  that  the  joumment,  to  * 
plaintiff  attended  by  counsel,  applied  for  an  adjournment,  ^^ing^"c/JJ^un. 
to  give  him  time  to  instruct  counsel ;  but  the  plaintiff  re-  Beijbutthe 

.  .  plaintiff  refused 

fused  to  consent,  unless  the  defendant  paid  the  costs  of  to  consent,  un« 
the  day.     The  defendant  then  delivered  a  written  pro-  d^tpaid^he" 
test,  and  the  arbitrator  proceeded  ex  parte.   The  rule  did  ^*"  ^^^^  ^^' 
not  state  the  grounds  of  the  motion.  proceeded  ex 

parte,  and  certi- 
fied  in  favour  of 

J.  D.  Whatley  shewed  cause.— The  rule  ought  to  have  jhe^c^^urtfon 
specified  the  grounds  of  objection  to  the  award.    In  Wat^  motion,  stayed 

the  certificate, 

kins  v.  Phillpotts  (a)  it  was  held,  that  a  rule  to  set  aside  an  and  referred  the 
award   should   specify   the    grounds  of  objection  to  it.  S"  wbiuator 
[Bar/ley,  B. — I  think  the  grounds  of  the  motion  ought  to  *"^^"!*"?^^? 
have  been  specified  in  the  rule,  but  that  may  be  amended.]  costs  of  the  day. 
He  then  contended  that  there  was  sufficient  notice  of  the 
plaintiff's  intention  to  attend  by  counsel,  and,  therefore, 
that  the  defendant  could  not  have  been  taken  by  surprise. 

Bayley,  B. — It  is  not  reasonable  that  one  party  should 
have  the  assistance  of  counsel,  and  the  other  not,  without 


(a)  1  M'Clcl.  &  Y.  :m. 
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Exch,  of  Pkat,  at  least  having  the  option  of  employing  counsel  or  not,  at 

his  discretion.  Distinct  notice  ought  to  have  been  given ; 
and  I  think,  therefore,  that  the  plaintiff  was  not  entitled  to 
the  costs  of  the  day.  The  rule  must  be  made  absolute ; 
and,  as  the  time  for  making  the  award  has  expired,  the 
rule  may  be  enlarged. 


Whatley 

V. 
MOBLAND. 


The  rest  of  the  Court  concurring — 

The  rule  was  made  absolute,  without  costs ;  the 
defendant  consenting  to  the  time  for  making 
the  award  being  enlarged  to  the  first  day  of 
EaHer  Term,  and  the  certificate  to  be  stayed, 
and  the  cause  referred  back  to  the  arbitrator. 
The  costs  of  the  application  not  to  be  costs  in 
the  cause. 


DucKETT  V.  Williams. 

X  HIS  was  an  action  on  a  policy  of  insurance  on  the  life 
of  one  John  Stephenson^  brought  by  the  Provident  Life 
Assurance  Company  against  the  Hope  Insurance  Com- 
pany •    The  following  declaration  and  agreement  had  been 
ing  a  policy  on    signed  on  behalf  of  the  plaintiffs  before  making  the  insur- 

a  Ufe,  it  was 


By  a  declara- 
tion and  state- 
ment as  to 
health,  &c, 
signed  by  the 
assured,  pre- 


agreed,  that,  if 
any  untrue 
averment  was 
contained 
therein,  or  if 
the  facts  re- 


ance: — 


€€ 


We,  Scrope  Bernard  Morland  and  George  Ducketi, 
trustees  of  the  Provident  Life  Office,  do  hereby  declare 
quUYtobi^set  *"^  ^*  forth,  that  the  herein-named  John  Stephenson  is 
forth  in  the        now  in  good  health,  and   has  not  laboured  under  gout, 

proposal  (an-  " 

nexed)  were  not 

truly  stated,  the 

premiums  should  be  forfeited,  and  the  assurance  be  absolutely  null  and  void.     The  statement  as 

to  the  health  of  the  life  was  untrue  in  point  of  fact,  but  not  to  the  knowledge  of  the  party  making 

it: — Held^  that  the  premiums  were  forfeited,  and  could  not  be  recovered  back. 
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dropsy,  fits,  palsy,  insanity,  affection  of  the  lungs  or  other  E^/^-  of  pieas, 
viscera,  or  any  other  disease  which  tends  to  shorten  life,  ^  '  ^ 

and  that  his  age  does  not  exceed  forty-one  years;  that  we       Duckett 

17* 

have  an  interest  in  the  life  of  the  said  John  Stephenson  to  Williams. 
the  full  amount  of  5000/. ;  and  we  agree  that  the  declara- 
tion or  statement  hereby  made  shall  be  the  basis  of  the 
agreement  between  ourselves  and  the  Hope  Assurance 
Company;  and  that  if  any  untrue  averment  be  contained 
herein,  or  if  the /acts  required  to  be  set  forth  in  the  above 
proposal  be  not  truly  stated,  all  monies  which  shall  have 
been  paid  upon  account  of  the  assurance,  made  in  conse- 
quence hereof,  shall  be  forfeited,  and  the  assurance  itself 
be  absolutely  null  and  void." 

The  defence  was,  that  the  life  was  not  insurable;  and 
the  jury  upon  the  trial  having  found  that  it  was  not  in* 
surable,  the  Court  discharged  a  rule  which  had  been  ob- 
tained for  a  new  trial,  on  the  ground  of  the  verdict  being 
against  the  evidence.  In  the  course  of  the  discussion  it 
was  argued  that  the  plaintiffs  were  at  all  events  entitled  to 
a  return  of  premiums.  The  plaintiffs  had  not  claimed  a 
return  of  premiums  at  the  trial ;  but  it  was  subsequently 
agreed  that  a  second  action  should  be  tried  to  determine 
this  point.  On  the  second  trial,  the  jury  went  into  the 
question  whether  the  life  was  insurable  or  not,  and  were 
of  opinion  that  the  life  was  insurable,  and  found  for  the 
plaintiffs.  A  rule  for  a  new  trial  having  been  obtained  by 
Pollock  on  behalf  of  the  defendants,  the  question  was  ar- 
gued by  the 

Solicitor-General  BXidi  Kelly  for  the  plaintiffs,  and  by 

JF*.  Pollock  and  R.  V.  Richards  for  the  defendants. 

It  was  finally  agreed  that  the  Court  should  look  at  the 
evidence  and  draw  their  own  conclusion  as  to  the  facts. 
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^*^\^l/^"'  As  the  judgment  of  the  Court  proceeded  entirely  on  the 

N^..^^^..^  meaning  of  the  expression  "  untrue  account,*"  and  **  not 

DucKETT  irulff  stated,^  in  the  declaration  and  agreement  signed  by 

Williams,  the  parties,  it  is  not  necessary  to  state  the  arguments. 

Cur,  adv»  vultm 
The  judgment  of  the  Court  was  now  delivered  by — 

Lord  Lyndhurst,  C.  B. — This  was  an  action  on  a  policy 
of  insurance  on  the  life  of  John  Stephenson.  Upon  his  death 
an  action  was  brought  to  recover  the  amount  of  the  sum  in- 
sured. The  defendants'  case  was,  that  the  life  was  not  in- 
surable at  the  time  of  the  insurance;  and,  the  jury  being  of 
that  opinion,  the  defendants  had  a  verdict.  TheCourt  wereof 
opinion  that  they  ought  not  to  disturb  that  verdict.  On  the 
discussion  of  the  rule  for  a  new  trial,  it  was  contended  that 
the  plaintiffs  were  entitled  to  a  return  of  the  premiums  if 
the  life  were  not  insurable,  but  it  turned  out  that  the  coun- 
sel had  omitted  to  claim  the  return  of  the  premiums  at  the 
trial.  It  was  subsequently  arranged  that  this  question 
should  be  tried  in  another  action.  On  a  motion  for  a  new 
trial  in  the  second  action,  it  was  agreed  that  the  Court 
should  look  into  the  evidence,  and  form  their  own  conclu- 
sion as  to  the  matters  of  fact.  We  have  done  so ;  and  we 
have  come  to  the  conclusion,  that,  at  the  time  when  the  po- 
licy was  effected,  Mr.  Stephenson  had  upon  him  a  disease 
which  tended  to  shorten  life.  It  follows,  that  the  facts  set 
forth  in  the  proposal  were  not  truly  stated,  and  the  question 
then  turns  entirely  on  the  construction  of  the  declaration 
and  agreement  made  by  the  assured  before  the  policy  was 
effected.  The  point  is,  whether  the  facts  stated  were  fiot 
trull/  stated  within  the  meaning  of  the  declaration  and  agree- 
ment. It  was  contended,  on  behalf  of  the  plaintiffs,  that  the 
words  must  mean  **  truly"  or  ** untruly," within  the  know- 
ledge of  the  party  making  the  statement ;  and  that  if  the  party 
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insuring  ignorantly  and  innocently  makes  a  mis-statement,  J^xch.  rfpietu, 
he  is  not  to  forfeit  the  premiums  under  the  clause  in  question,     s     >^      ^ 
We  are  of  opinion,howeyer^  that  this  is  not  the  real  meaning       Duckett 
of  this  clause.    A  statement  is  not  the  less  untrue  because      Williams. 
the  party  making  it  is  not  apprized  of  its  untruth;  and, 
looking  at  the  context,  we  think  it  clear  that  the  parties 
did  not  mean  to  restrict  the  words  in  the  manner  con- 
tended for.    Two  consequences  are  to  follow  if  the  state- 
ment be  untrue:  one,  that  the  premiums  are  to  be  for- 
feited ;    the  other,  that  the  assurance  is  to  be  void.   Now, 
if  the  statement  were  untrue,  within  the  knowledge  of  the 
party  making  it,  the  assurance  would  be  void  without  any 
such  stipulation.     The  knowledge  of  the  party  is  clearly 
immaterial  as  to  this  last  consequence,  and,  therefore,  must 
be  so  as  to  the  first;   for  it  would  be  contrary  to  all  the 
rules  of  construction  to  hold  that  it  was  material  as  to  one 
consequence,  and  not  as  to  the  other.  We  are,  therefore, 
of  opinion,  that  these  premiums  are  forfeited  under  the 
clause  in  question,  and  that  a  nonsuit  must  be  entered. 

Rule  abiohite  for  a  nonsuit. 
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ilTolI^.  MEMORANDUM. 

XN  the  vacation  after  last  Trinity  Term,  John  Balguy 
of  the  Middle  Temple^  Esq.,  was  appointed  one  of  his 
Majesty's  Counsel;  and  on  the  first  day  of  this  term  took 
bis  seat  within  the  Bar  accordingly. 


REGULA  GENERALIS. 

XT  IS  ORDERED,  where  a  defendant  is  arrested  upon  an 
aUas  or  pluries  capias^  issued  into  another  county  pur- 
suant to  the  rule  of  Michaelmas  Term,  3  Will,  4,  s.  7,  the 
defendant  must  put  in  bail  in  the  county  where  he  was 
arrested. 

Denman,  C.  J.  Parke,  J. 

TiNDAL,  C.  J.  BOLLAND,  B. 

Lyndhurst,  C.  B.  Bosanquet,  J. 

Bayley,  B.  Taunton,  J. 

Park,  J.  Alderson,  J. 

Littledale,  J.  Patteson,  J. 

GaSELEE,  J.  GURNEY,  B. 

Vaughan,  B. 


REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN 


^lb(  iH^ourto  of  IBx^ti^mt 


AND 


iSxcieiitter  Ctamlier. 
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Exch.  ofPletu, 

Owen  v.  Burnett.  >^_.^^-1-*' 

X  HIS  was  an  action  against  a  common  carrier  for  negli-  The  act  ii  Geo, 
gence  in  the  carriage  of  a  looking-glass,  whereby  the  same  J^exte^ditoJi 

was  broken.  ^«  articles  enu- 

merated in  the 

At  the  trial,  before  Gurney^  B.,  it  appeared  that  the  1st  section,  ai- 
looking-glassy  which  was  of  a  considerable  size,  packed  up  wi^n  the  words 
in  a  case,  was  delivered  at  the  defendant's  waggon  office  in  f/^\J^^o}*' 
Friday  Street,  to  be  conveyed  from  London  to  **  The  Elms,  great  value  in 

r        '  «    -       yx  > .  mi  •  •■         <•     V      •mall  compass." 

near  Jbymtngton,     m  Hampshire,    The  outside  of  the  to  entitle  a 
case  was  marked  "  looking-glass,"  and  "  plate  glass,"  and  ?o"inL*^r'i^u^ 
close  to  one  of  the  edges  was  written  *'  keep  this  edge  up-  *®^y  ■^<^«  °^ 
wards."    After  it  had  reached  Lymington,  it  was  conveyed  he  must  give 

express  notice 
to  the  carrier  of  the  value  and  nature  of  the  article. 

A  looking-glass,  exceeding  the  value  of  10/.,  was  packed  up  in  a  case,  and  sent  to  a  carricr'a  office, 
to  be  conveyed  from  London  to  the  house  of  S,,  near  Lymington.     A  notice  was  ^^^d  up  in  the 
office,  pursuant  to  the  second  section  of  the  recent  statute.     The  words  "  plate  glass,"    ••  IcMking- 
glass,"  "  keep  this  edge  upwards,"  were  written  on  the  case,  hut  no  declaration  was  made  of  the 
nature  and  value  of  the  article,  and  no  increased  rate  of  carriage  paid.    The  parcel  was  conveyed 
from  Lymington,  to  the  place  of  its  ultimate  destination,  on  a  brewer's  truck,  that  being  tYie  usual 
mode  in  which  parcels  were  conveyed  in  that  part  of  the  country.  When  the  glass  was  unpacked 
h  was  found  to  be  broken  i^Held,  that  the  carrier  was   not  liable  for  the  damage  occasioned  by 
the  breaking  of  the  glass. 

Semble,  that  the  carrier  would  have  been  liable  if  ha  had  been  guilty  of  gross  negligence. 
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Exeh,  of  Pleat,  froDi  Lymington  to  ^'  the  Elms,**  the  distance  of  about  a 

mile^  along  a  hard  but  smooth  gravel  road,  on  a  brewer's 
truck,  upon  which  it  could  not  stand,  and  was  not  placed 
with  the  edge  upwards*  When  unpacked,  the  looking- 
glass  was  found  to  have  been  screwed  to  the  back  of  tbe 
case,  but  not  battened,  and  a  piece  was  broken  out.  A 
witness  for  the  plaintiff  said,  that  the  mode  of  carriage  by 
the  truck  was  improper,  and  was  likely  to  produce  a  frac- 
ture. A  witness  who  took  the  package  to  the  office 
proved  that  he  did  not  see  any  notice  stuck  up  in  the 
office^  and  that  he  believed  there  was  none.  It  was 
proved  on  the  part  of  the  defendant,  that  there  was  a 
painted  notice  in  the  office  in  Friday  Street,  where  the 
package  was  delivered,  in  conformity  with  the  statute  11 
Geo,  4  &  1  Will.  4,  c.  68,  s.  2,  stating,  tliat  the  pro- 
prietors would  not  be  liable  for  any  parcel  or  package 
containing  any  of  the  articles  therein  specified,  above 
the  value  of  10/.,  unless  the  value  and  nature  thereof  were 
declared,  and  the  increased  charges  mentioned  in  the  no- 
tice paid ;  which  notice  also  notified  the  increased  rate  of 
charges  on  the  several  articles  mentioned  in  the  statute, 
and,  amongst  others,  *'  glass."  The  book-keeper  proved, 
that  he  was  not  informed,  nor  did  he  know,  what  the  case 
contained ;  that  only  the  ordinary  charge  for  booking  was 
paid ;  and  that  it  was  a  common  practice  to  put  the  word 
*'  glass*'  upon  packing  cases  which  did  not  contain  that 
article.  It  was  also  proved,  that  it  was  the  usual  mode  of 
conveyance  in  the  country  about  Lymington  to  carry  or- 
dinary parcels  on  trucks  of  this  description.  The  learned 
Judge  told  the  jury,  that,  if  the  negligence  of  the  plaintiff*, 
or  of  any  other  person  employed  by  him,  had  contributed  to 
the  accident,  he  could  not  recover;  and  the  jury  found  a 
verdict  for  the  plaintiff*  for  37/.^  the  value  of  the  glass ; 
and,  in  answer  to  questions  put  by  the  learned  Judge,  they 
further  found,  that  the  glass  was  broken  by  the  defen- 
dant's negligence  alone^  but  that  there  was  a  notice  fixed 
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up  in  the  office.     The  learned  Judge  gave  the  defendant  Exeh.  of  Pleat, 
leave  to  move  to  enter  a  nonsuit ;  and  a  rule  having  been     v  '  ^ 

obtained  for  that  purpose  by   Coleridge^  Serjt.,  in  last        owen 
Michaelmas  Term—  Burnett. 

Piatt  shewed  cause. — This  case  is  not  within  the  ope* 
ration  of  the  act.  It  appears  that  the  preamble  contem- 
plates only  ^'  articles  of  great  value  in  small  compass/* 
**  liable  to  depredation,"  and  such  as  carriers,  without 
a  notification  of  their  value,  would  not  suppose  required 
more  than  ordinary  care.  A  looking-glass  clearly  does 
not  fall  within  that  description ;  but,  admitting  that  it  does, 
there  was  here  a  sufficient  declaration  to  the  carriers  of 
the  contents  and  value  to  meet  the  object,  and  to  satisfy 
the  language  of  the  act,  the  words  "  plate  glass,"  "  look- 
ing-glass," and  "  keep  this  edge  upwards,"  being  written 
on  the  case  in  which  it  was  packed.  The  intention  of  the 
act  was  merely  to  put  carriers  in  the  same  situation  by 
affixing  a  notice  in  their  offices,  as  they  were  before  the 
act,  in  cases  where  actual  notice  had  been  given  before 
or  at  the  time  of  the  delivery  to  the  party  to  whom  the 
goods  were  to  be  carried.  The  defendant's  liability,  there- 
fore, is  limited  in  the  same  manner  as  it  would  be  at  com- 
mon law  by  such  a  notice,  and  he  is  answerable  for  gross 
negligence.  It  was  so  held  in  Birlcett  v.  Willan  (a).  Duff 
V.  Budd  (6),  and  Batson  v.  Donovan  (c).  [Bayley^  B. — 
In  this  case  the  jury  have  not  found  that  there  was  gross 
J^cghgence.]  The  mode  of  conveyance  here  adopted  in 
carrying  the  glass  from  Lymington  by  a  brewer's  truck 
clearly  amounted  to  gross  negligence. 

Coleridge,  Serjt.,  and  W.  C.  Rowe,  contra, — The 
enacting  clause,  which  mentions  amongst  the  other  articles 
enumerated  ^'  glass "  generally,  without  limit  as  to  size, 
cannot  be  restrained  by  the  preamble  of  the  statute  recit- 

(a)  2  B.  &  A.  356.  &  B.  177- 

(6)  6  B.  Moore,  469;  S.  C.  3  B.       (c)  4  B.  &  A.  21. 
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Sseh.  vf  Pleas,  ing  the  particular  mischief  to  be  respecting  **  articles  of 
^  great  value  in  small  compass.'*  It  would  be  difficult  to 
Owen  imagine  glass  of  any  kind  of  the  value  of  10/.  which  nust 
Burnett,  not  be  of  considerable  size ;  besides  which,  many  of  theother 
articles  mentionedi  such  as  silk  and  furs,  to  be  of  that 
value  must  be  also  of  some  bulk.  The  size  of  the  packing 
case,  and  the  writing  on  it,  did  not  amount  to  a  declara«> 
tion  of  the  nature  and  value  of  the  contents,  because  it 
was  proved  that  the  word  "  glass  "  is  very  commonly  writ- 
ten on  packages  not  containing  that  article.  The  object 
of  the  act  was  not  merely  that  the  carrier  might  have  no- 
tice, but  also  that  he  should  have  an  opportunity  of  de- 
manding a  premium  for  insurance;  and  unless  there  be 
such  a  declaration,  and  such  opportunity  afforded,  the 
carrier  is  protected  from  liability  in  all  cases,  except, 
aa  is  provided  by  s.  8  such  as  arise  from  the  felonious 
acts  of  any  coachman,  guard,  book-keeper,  porter,  or 
other  servant  in  his  employ.  The  object  was  to  put  an 
end  to  the  common-law  Uability  in  all  cases  within  the  act, 
and  to  substitute  a  just  rule  between  the  public  and  the 
carrier.  The  notice  required  by  the  second  section  is  not 
substituted  for  the  common-law  notice,  as  by  that  the  car- 
rier sought  to  restrain  his  liability  in  law  by  a  contract, 
and  consequently  the  notice  must  have  been  brought  home 
to  the  knowledge  of  the  opposite  party.  The  statute 
alters  the  law ;  and  if  the  notice  be  affixed  in  his  office, 
no  liabiUty  exists  until  he  has  been  informed  of  the  value 
and  nature  of  the  goods  delivered,  and  had  an  opportu- 
nity of  demanding  the  increased  rate  of  carriage.  There 
was  here  no  proof  of  gross  negligence,  as  the  package  was 
conveyed  in  the  same  mode  as  ordinary  packages  are  con- 
veyed in  that  part  of  the  country. 

Bayley,  B. — In  this  case  I  entertain  no  doubt  upon 
the  first  point,  whether  a  looking-glass  of  the  dimensions 
in  question  is  an  article  within  the  meaning  of  the  act ; — 
we  are  all  of  opinion  that  it  is.     In  the  first  place  it  falls 
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withintheexpress  words  ofthefirst  section,  viz«i  as  "glass;**  excK  of  pieas, 
and^  unless  we  see  something  in  that  clause  which  confines     ^ 
its  operation  to  a  particular  description  of  glass,  the  pro- 
tection of  the  act  extends  to  the  carrier  in  this  case.     It 
has  been  ingeniously  argued,  that  the  act  does  not  apply 
to  glass  of  this  description,    because  the  package  con- 
taining it  must  be,  and  here  was,  of  considerable  weight 
and  size;  and  the  preamble  has  the  words  "  articles  of 
great  value  in  small  compass.*'    And  it  was  said  that  the 
act,  therefore,  does  not  apply  to  any  of  the  specified  ar- 
ticles, unless  they  are  of  "  great  value  and  small  compass.*' 
If  such  was  the  intention  of  the  legislature  I  should  expect 
to  find  these  words  in  the  enacting  clause;  and,  not  finding 
them,  it  may  be  said,  that  that  has  occurred  here  which 
does  occur  very  frequently,    namely,  that  the  enacting 
part  goes  beyond  the  preamble  and  the  mischief  recited ; 
that  the  mischief  recited  is  particular,  and  the  enacting 
clause  generaL      The  statute  begins  by  reciting,    first, 
''  that,  by  the  frequent  practice  of  bankers  and  others  of 
sending  by  the  public  mail,  stage-coaches,  waggons,  vans, 
and  other  public  conveyances  by  land  for  hire,  parcels  and 
packages  containing  money,  bills,  notes,  jewellery,  and 
other  articles  of  great  value  in  small  compass,  such  valu- 
able property  is  rendered  liable  to  depredation,  and  the 
responsibility  of  mail  contractors,  stage-coach  proprietors, 
and  common  carriers  for  hire,  is  greatly  increased  :*'  and 
that,  ^'  through  the  frequent  omission  by  persons  sending 
such  parcels  and  packages  to  notify  the  value  and  nature 
of  the  contents  thereof,  so  as  to  enable  such  mail  contrac- 
tors, stage-coach  proprietors,  and  other  common  carriers, 
by  due  diligence,  to  protect  themselves  against  losses  arising 
from  their  legal  responsibility,  and  the  difficulty  of  fixing 
parties  with  knowledge  of  notices  published  by  such  mail 
contractors,  stage-coach  proprietors,  and  other  common 
carriersi  with  the  intent  to  limit  such  responsibility,  they 
have  become  exposed  to  great  and  unavoidable  risks,  and 
have  thereby  sustained  heavy  losses.*'  It  then  proceeds  to 
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,Exch.  of  Pleat,  enact|  "  that  from  and  after  the  passing  of  this  act,  no  mail 

contractor,  stage-coach  proprietor,  or  other  common  car- 
rier by  land  for  hire,  shall  be  liable  for  the  loss  of  or  in- 
jury to  any  article  or  articles^  or  property  of  the  descrip- 
tions following;  (that  is  to  say),  gold  or  silver  coin  of  this 
realm,  or  of  any  foreign  state,  or  any  gold  or  silver  in  a 
manufactured  or  unmanufactured  state^  or  any  precious 
atones^  jewellery,  watches,  clocks,  or  time-pieces  of  any  de- 
scription, trinkets,  bills,  notes  of  the  Governor  and  Company 
of  the  Banks  of  England,  Scotland,  and  Ireland  respec- 
tively, or  of  any  other  bank  in  Great  Britain  or  Ireland, 
orders,  notes,  or  securities  for  payment  of  money,  English 
or  foreign  stamps,  maps,  writings,  title-deeds,  paintings, 
engravings,  pictures^  gold  or  silver  plate  or  plated  articles, 
glass,  china,  silks  in  a  manufactured  or  unmanufactured 
state,  and  whether  wrought  up  or  not  wrought  up  with 
other  materials,  furs,  or  lace,  or  any  of  them,  contained  in 
any  parcel  or  package  which  shall  have  been  delivered, 
either  to  be  carried  for  hire,  or  to  accompany  the  person 
of  any  passenger  in  any  mail  or  stage-coach,  or  other  pub- 
lic conveyance,  when  the  value  of  such  article  or  articles 
of  property  aforesaid,  contained  in  any  such  parcel  or 
package,  shall  exceed  the  sum  of  10/.,  unless  at  the  time 
of  the  delivery  thereof  at  the  office,  warehouse,  or  receiv- 
ing house  of  such  mail-contractor,  stage-coach  proprietor, 
or  other  common  carrier,  or  to  his,  her,  or  their  book- 
keeper, coachman,  or  other  servant,  for  the  purpose  of 
being  carried,  or  of  accompanying  the  person  of  any  pas- 
senger as  aforesaid,  the  value  and  nature  of  such  article 
or  articles,  or  property,  shall  have  been  declared  by 
the  person  or  persons  sending  or  delivering  the  same, 
and  such  increased  charge  as  hereinafter  mentioned,  or 
an  engagement  to  pay  the  same,  be  accepted  by  the  per- 
son receiving  such  parcel  or  package."  The  preamble 
extends  to  articles  carried  by  waggons  and  vans  as  well 
as  by  mails  and  stage-coaches,  which  articles,  in  general, 
will  not  be  of  small  compass;   and  in   the  description 
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followiilg  there  is  no  qualification  as  to  articles  of  great  ^'^''-  «/  '*'^^*» 
value  in   small  compass.     All  are  mentioned  generally, 
from  which  I  shduld  infer  that  it  was  intended  to  include 
any  of  the  descriptions  following.      "  Clocks,"  **  time- 
pieces," "  paintings,"  "  pictures,"  "  plated  articles,"  may 
be  of  considerable  size,  and  no  judgment  can  be  form- 
ed of  their  value  in  consequence  of  their  size,  and  the 
act  must  apply  to  all  articles  of  that  description.    ^'  Glass" 
is  mentioned  in  the  same  manner  generally,  and  why  is  the 
act  not  to  apjply  to  glass  of  every  description,  if  of  the 
requisite  value?     It  is  a  commodity  which  requir.es  parti- 
cular attention,  and  in  respect  of  which  the  carrier  is  ex- 
posed to  great  risk  and  hazard  from  its  brittle  nature. 
The  word  ''glass*'  is  unqualified  and  unlimited ^  and  I 
cannot  see  that  we  are  justified  in  saying  it  applies  to 
glass  in  a  small  compass  only,  and  not  of  every  descrip- 
tion.    The  object  is,  that  the  party  shall  be  put  upon  his 
guard,  not  only  against  theft,  but  against  the  ordinary  ac- 
cidents of  the  road;  and  as  some  articles,  and  amongst  them 
glass,  require  peculiar  care,  it  is  provided  that  the  carrier 
shall  not  be  responsible,  unless  the  value  and  nature  of 
such  article  or  articles,  or  property,  shall  have  been  de- 
clared, and  the  increased  charge,  or  engagement  to  pay 
the  same,  have  been  accepted  by  the  person  receiving  the 
parcel  or  package.     Now,  it  seems  to  mc  that  the  object 
of  the  act  is  two-fold; — first,  it  is  that  the  party  receiving 
the  article  may  be  apprized  of  the  nature  of  the  article, 
in  order  that  he  may  give  it  the  greatest  degree  of  protec- 
tion; and,  secondly,  that,  as  he  incurs  an  additional  dan- 
ger and  risk,  he  should  have  an  increased  compensation. 
It  seems  to  me,  then^  that  by  the  terms  of  the  act  the 
plaintiflT  was  required  to  give  a  specific  notice  that  the 
package  contained  glass  of  the  value  he  seeks  to  recover, 
and  that,  as  he  did  not  do  that,  the  defendant  was  not  re- 
sponsible. 

Secondly,  it  is  said  that   there   was  gross  negligence 

VOL.  II.  it  B  EX. 
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&^-  ^C/'^'  <^^  ^he  part  of  the  defendanti  and^  therefore,  that  he 

is  not  within  the  protection  of  the  act.  As  for  the  cases 
of  what  is  called  ''gross  negligencci"  which  throws 
upon  the  carrier  the  responsibility,  when,  but  for 
that,  he  would  have  been  exempt,  I  believe  that  in  the 
greater  number  of  them  it  will  be  found  that  the  carrier 
was  guilty  of  misfeasance.  There  is  no  question  that 
here  the  carrier  would  not  have  been  justified  in  dash- 
ing the  glass  to  the  ground,  because  that  would  have 
been  acting  as  a  wrong-doer.  In  one  case,  the  parcel  was 
delivered  to  a  wrong  person  (a);  in  another,  it  was  car- 
ried beyond  the  place  of  delivery  (6);  and,  in  another,  a 
different  mode  of  conveyance  was  substituted  (c).  In 
Smith  V.  Home  (</),  the  carrier's  cart  was  left  standing  in 
the  public  street  unprotected,  whilst  the  porter  went  to 
deliver  another  parcel.  In  all  these  instances  there  was 
misfeasance;  here,  it  seems  to  me  there  was  no  misfea* 
sance  or  gross  degree  of  negligence.  The  negligence  im- 
puted was  the  carrying  of  the  glass  along  a  hard  smooth 
road  on  a  truck.  If  the  carrier  had  been  apprized  of  the 
contents  of  the  case,  it  might  not  have  been  so  prudent  a 
mode  of  conveyance ;  but  it  was  the  ordinary  mode  of  car- 
riage ;  and,  to  induce  him  to  exercise  more  than  ordinary 
care  and  diligence,  he  was  entitled  to  notice.  I  am,  tliere- 
fore,  of  opinion  that  he  is  not  responsible. 

Vaughan,  B. — On  the  very  letter  of  this  act  of  Par- 
liament, I  think  a  nonsuit  ought  to  be  entered.  The  act 
was  passed  for  the  relief  of  carriers  against  the  responau- 
bility  to  which  at  common  law  they  were  liable,  and  I  think 
it  ought  to  have  a  liberal  construction.  It  is  reasonable 
that  its  operation  should  be  general,  although  only  a  par- 

(a)  See  Duffy.  Budd.  6  B.  Moo.  507;    SUat  v.  Fagg,  5  B.  &  Aid. 

469;  3B.&B.  177.  342. 

ib)  £//«v.  Turner,  8  T.R.  631.  (d)  8  Taunt.  144;  S.  C.  2  B. 

(c)  Nicholson  v.  WiUariy  5  East,  Moo.  18. 
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licular  mischief  is  recited.     The  enactinec  clause  protects  Bxch.  of  PUat, 

1834. 
ihe  carrier  from  liability  **  for  the  loss  of  or  injury  to  any 

article  or  articles,  or  property,  of  the  description  follow-^ 

ingJ"    Is  this  an  article  of  the  *'  description  following?" 

Why  '*  glass"  is  enumerated  amongst  those  articles,  some 

of  which  may  or  must  be  of  a  very  bulky  nature ;   and  it 

is  impossible,  therefore,  to  give  the  words  any  operation 

unless  they  be  of  a  very  general  import.     Then  comes  the 

provision  that  the  carrier  shall  not  be  liable  unless  there 

be  a  declaration  of  the  value  and  nature  of  the  article, 

which  declaration,  in  my  opinion,  is  in  the  nature  of  a  con«- 

dition  precedent.     To  adopt  the  argument  of  my  brother 

Coleridge^  there  should  be  a  declaration  of  value,  in  order 

that,  on  that  declaration,  an  increased  payment  may  be  de* 

manded.     This  case,  therefore,  is  within  the  plain  letter 

of  the  act.     If  gross  negligence  were  made  out  it  would 

b^  different,  but  that  was  not  established  here. 

GuRNEY,  B. — I  thought  at  the  trial  that  this  was  a 
valid  objection,  but  thought  it  better  to  let  the  case  go  to 
the  jury.  I  fully  concur  in  the  opinions  of  my  learned 
brothers.  I  think  the  declaration  of  nature  and  value  is 
a  condition  precedent,  and  that  there  ought  to  be  a  non- 
suit. 

Rule  absolute. 


Jackson  r.  Stopherd. 

Assumpsit  for  gooiU  sold  and  delivered,  with  the  yf.  and B. enter- 
money  counts,  and  a  count  on  an  account  stated.     Plea  ghip"to^work'a 

— the  general  issue.  coal-mine,  and 

"^  the  coal-mine 

being  worked 
out,and  the  coal-pit  filled  up,  A.  said  he  would  join  in  no  more  coal-pits,  and  i^.and  B.  agreed  to  di- 
vide the  materials  and  utensils,  each  party  taking  one  half  in  value,  article  by  article,  according  to  a 
valuadoa  to  be  made ;  and,  after  the  valuation  bad  been  made,  B.  agreed  to  take  the  whole  at  the 
valuation,  and  accordingly  took  possession  thereof: — Held,  thati#.  had  an  immediate  right  of  action 
lor  a  moiety  of  the  value  of  the  materials  and  utensils. 

bb2 
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Exeh,  of  Pleas,      At  the  trial,  before  BoUand.  B.,  at  the  last  Assises  for 
1834. 
^  '  ^     the  county  of  Lancaster^  it  appeared,  that,  several  years 

Jackson  prior  to  December ^  1831,  the  plaintiff  and  defendant  be- 
jBToPHERD.  came  joint  lessees  of  a  coal  mine,  and  had  jointly  carried 
on  the  working  of  the  mine  down  to  that  period.  At  that 
time,  the  coal  having  been  all  gotten  and  the  pit  filled  up^ 
one  Whitehead,  at  the  request  of  the  plaintiff  and  defen- 
dant, balanced  the  profit  and  loss  of  the  concern,  with  the 
exception  of  some  small  coal  on  the  coal-pit  hill,  and  some 
debts  due  to  the  firm,  and  accounts  to  a  small  amount  which 
were  not  then  come  in.  The  plaintiff  said  he  would  join  in  no 
more  coal-pits.  The  defendant  said  he  would  open  another 
coal-pit,  whether  the  plaintiff  joinedinitornot.  It  wasagreed 
ihat  Whitehead  Aio\j\A  value  the  materials  and  utensils  used 
for  working  the  coal-mine,  and  that  they  should  take  each  an 
article  successively,  article  by  article,  until  the  whole  had 
been  divided.  Whitehead  made  an  inventory  and  a  valu- 
ation, and  a  few  days  afterwards  he  met  them  by  appoint- 
ment, in  order  to  arrange  about  the  division  of  the  uten- 
sils valued,  and  told  them  that  171/.  Ids.  9d.  was  the 
amount  of  the  valuation,  and  gave  each  a  copy  of  the  in- 
ventory and  valuation.  It  was  ultimately  agreed  that  the 
defendant  should  take  the  whole  of  the  utensils  at  the  va- 
luation ;  and  the  defendant  afterwards  took  possession  of 
the  whole  of  the  materials  and  utensils  accordingly. 

The  valuation  made  by  Whitehead  was  produced,  but 
it  was  not  stamped,  and  it  was  thereupon  objected  for 
the  defendant  that  it  was  not  admissible  in  evidence, 
and  that  parol  evidence  of  the  amount  was  also  inadmis- 
sible. It  was  likewise  objected  that  the  action  could 
not  be  maintained,  inasmuch  as  there  had  been  no  final 
settlement  of  the  partnership  accounts,  and  no  express 
promise  to  pay  the  moiety  of  the  value  of  the  materials. 
The  learned  Baron  overruled  the  objections,  but  gave  the 
defendant  leave  to  move  on  both   points.     His  Lordship 
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told  the  jury,   that,  if  they  were  of  opinion  that  the   Bxch.  of  Pleat, 
partnership  was  dissolved,  and  that  the  footing  on  which  ^  '  ^ 

the  defendant  took  the  utensils  was,  that  he  was  to  pay  for  Jackson 
one  half  of  them,  the  plaintiff  was  entitled  to  their  verdict,  stopherd. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  sum  of 
85/.  I9s.  lOcL  being  half  the  amount  of  the  valuation. 
F.  Pollock  having,  in  Michaelmas  Term  last,  obtained  a 
rule  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  nonsuit  entered,  or  a  new  trial  granted — 

/2.  Alexander  shewed  cause. — The  plaintiff  is  entitled 
to  retain  the  verdict  for  the  amount  of  his  share  of  the 
materials  and  utensils.  In  Foster  v.  Allanson  (a),  it  was 
held,  that,  where  two  persons  enter  into  articles  of  part- 
nership for  seven  years,  and  there  is  a  covenant  to  ac- 
count yearly,  and  to  adjust  and  make  a  final  settlement  at 
the  expiration  of  the  partnership,  and  they  dissolve  the 
partnership  before  the  seven  years  are  expired,  and  ac- 
count together,  and  strike  a  balance  which  is  in  favour  of 
the  plaintiff,  including  several  items  not  connected  with 
the  partnership,  and  the  defendant  promises  to  pay  it,  an 
action  of  assumpsit  lies  on  such  express  promise.  The 
point  there  decided  is,  that  where  there  is  an  express  pro- 
mise an  action  lies ;  and  it  may  be  said,  that,  as  there  was 
here  no  express  promise,  it  is  otherwise.  But,  in  Smith  v. 
Barrow  (b),  it  seems  to  have  been  considered  by  Mr.  Justice 
BuUer  that  an  express  promise  is  not  necessary.  He  there 
says, "  One  partner  cannot  recover  a  sum  of  money  received 
by  the  other,  unless,  on  a  balance  struck,  that  sum  be  found 
due  to  him  alone."  And  in  Rackstraw  v.  Imber{c)f  GibbSy 
C.  J.,  held,  that  an  express  promise  was  not  necessary. 
He  says,  ^*  The  dissolution  of  the  pre-existing  partner- 
ship, and  the  mutual  settlement  of  an  account,  are  a  suf- 
ficient consideration  in  law  for  an  implied  promise  to  pay 

(«)  2  T.  R.  471>.        (6)  2  T.  R.  476.        (r)  Holt,  N. P.  C.  368. 
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Etch,  o/  PUm, 
1834. 

SowERBY  and  Others  r.  John  Butcher. 

A  brdcer  at  J\r.  AsSVMPSIT  on  a  bill  of  exchange,  dated  the  8th  of 
of  SSl^aS"^  MorcA,  1832,  for  96/.  9i.  Ic/.,  payable  to  the  plaintiff's 
lirew  a  biu  of  order,  drawn  by  the  defendant  upon  and  accepted  by  one 
condgnees  in  William  Dcvcff*  Plea — the  general  issue. 
?JX^^**he  ^^  ^^^  ^™'»  before  D^iwaii,  C.  J.,  at  the  last  Smnmer 
bill  being  re-      Assizes  for  the  county  of  Northumberland,  the  defendant 

turned  by  the 

acceptor,  in  Set  Up  as  a  defence  the  want  of  consideration.  To  prove 
^e^ortaMs^of  ^^is,  the  clerk  of  the  plaintiff  was  called,  who  stated,  that, 

Icn^'b^Uie  *°  ^^®  ^^^^^^  ^^^  ^^  February,  1832,  the  plaintiffs,  who 
direction  of  the  were  owners  of  the  Waldridge  ColUery,  near  Newcastief 
another  biU  at  a  upon  the  application  of  Robert  Butcher,  the  defendant's 
wafteic^D'to  '^  brother,  a  broker,  at  Newcastle,  shipped  a  cargo  of  coals 
the  broker's       qq  board  the  Isabella,  consigned  to  Messrs.  DeveuotlUh 

counting"  hotue  .  . 

for  signature,  ckcstcr.  Robert  ButchcT  signed  a  bill  for  the  amount  of 
haWng  left^'  the  cargo,  which  was  forwarded  to  Messrs.  Devey  for  ac- 
in  consequence    ccptancc;  but  the  bill  bcinfir  drawn  at  too  short  a  date. 

of  embarrass-  ^  °  ' 

ments,  the  de-  it  was  returned ;  and  Robert  Butcher  desired  the  witness 

had  come  there  to  Send  another  bill  at  a  proper  date,  drawn  upon  William 

hVaffiilnf*at  F>ei>ey  alone.    The  witness,  having  drawn  the  second  bill, 

the  request  of  ^ent  to  the  counting-housc  of  Robert  Butcher,  where  he 

the  vendors,  ini  iii«i> 

and  for  their  saw  the  defendant,  who  told  him  his  brother  had  left 
S'the'Ii-  ^c^<^^^'  The  witness  then  asked  the  defendant  if  be 
cond  bil^e-  jjj^j  ^ny  objection,  as  his  brother  was  not  there,  to  sign  the 
that  he  was  per-  bill,  observing  that  it  would  be  a  convenience  to  the  plain- 

son&llv  liiblc  

on  the  biiu  tiffs  to  get  the  bill  signed.  The  defendant  made  no  ob- 
jection, but  immediately  signed  the  bill.  The  witness  said, 
that  he  was  not  aware  that  the  defendant  liad  any  thing  to 
do  with  the  Isabellas  cargo;  that  he  had  not  communi- 
cated to  the  defendant  any  part  of  the  transaction  until 
he  had  asked  him  to  sign  the  bill,  and  that  there  was  no 
consideration  between  the  plaintiffs  and  the  defendant  with 
reference  to  that  bill ;  that  the  bill  was  signed  at  the  re- 
quest of  the  witness,  and  not  on  the  offer  of  the  defen- 
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dant;  that  the  ship  had  then  sailed  some  days  with  the  £«<^A.  of  PUag^ 
cargo;  and  that,  after  Robert  Butcher  left  Newcastle ^  the     y^^^^J.^^ 
defendant  attended  to  his  business.  The  witness  said,  that      Sowcrbv 
he  agreed  that  the  first  bill  should  be  given  up,  and  that      butchbr. 
it  was  destroyed  two  or  three  days  after  the  second  bill 
was  given  in  the  defendant's  counting  house,  when  no  one 
was  present.     It  was  proved  by  Robert  Buiclier,  that  the 
defendant  had  nothing  to  do  with  the  cargo  of  coals;   and 
that  the  defendant  was  a  coal-factor  in  London^  who,  on  his 
brother's  leaving  Newcastle  in  consequence  of  embarrass- 
ments, had  come  there  to  investigate  his  affairs. 

It  was  objected,  for  the  defendant,  that  the  plaintiffs 
ought  to  be  nonsuited,  it  being  proved  that  no  considera- 
tion passed,  and  that  the  plaintifils  were  aware  of  it.  The 
Lord  Chief  Justice  expressed  his  opinion,  that  these  facts 
did  not  amount  to  a  defence  in  point  of  law,  and  directed 
the  jury  to  find  for  the  plaintiff,  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.  Cresswell  having, 
in  Michaelmas  Term,  obtained  a  rule  accordingly,  cause 
was  now  shewn  by — 

F.  Pollock  and  Ingham  for  the  plaintiffs. — The  defen- 
dant, by  putting  his  name  to  this  bill,  rendered  himself  per- 
sonally liable  on  it,  although  he  received  no  actual  consi- 
deration, and  acted  only  as  the  agent  of  his  brother,  because 
he  has  not  excluded  his  personal  liability  by  stating  that  he 
subscribed  it  for  his  brother,  or  per  procuration  of  his 
brother.  In  Le  Fevrc  v.  Llo//ii,  where  a  broker,  who  had 
sold  goods,  drew  a  bill  on  the  purchaser  for  the  amount 
in  favour  of  his  principal,  without  any  consideration  for  so 
doing,  but  merely  for  the  purpose  of  facilitating  business, 
the  principal  not  being  in  London  when  the  goods  arrived, 
he  was  held  liable  on  the  bill  to  his  principal,  on  the  ground 
that,  by  putting  his  name  to  the  bill,  all  the  legal  conse^ 
quences  of  the  act  followed,  and  that  he  was  equally  liable 
with  any  other  party  whose  name  was  on  the  bill.    And  in 
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Exeh,  of  PUas,  Leadbttter  v.  Farrow  (o),   where  an  agent  to  a  country 
^  '  ^    bank,  to  whom  the  plaintiff  sent  a  sum  of  money,  in  order 
SowEBBT      to  procure  a  bill  upon  London^  drew  in  his  own  name  for 
.BoTCHEn.     the  amount  upon  the  firm  in  London^  the  two  firms  being 
the  same :  it  was  held  that  the  agent  was  liable  as  drawer, 
although  the  plaintiff  knew  that  he  was  agent,  and  sup- 
posed that  the  bill  was  drawn  by  him  as  such,  and  on  ac- 
count of  the  country  bank,  to  which  the  agent  paid  over 
the  money.     Lord  EllenborougA,  C.  J.,  there  said,  '^  Un- 
less he  says  plainly,  *  I  am  the  mere  scribe,'  he  becomes 
liable." 

Cresswell  and  R.  Alexander ,  coniri, — The  coals  were 
shipped  before  the  defendant  came  to  Newcastle^  and  the 
bill  was  not  drawn  by  him  in  the  course  of  business,  as  the 
defendant  only  came  there  to  investigate  his  brother*s  af- 
fairs.  He  did  not  profess  to  act,  nor  can  he  be  treated,  as 
an  agent.     The  second  bill  was  merely  an  accommodation 
bill,  as  the  defendant  received  no  benefit,  and  the  plaintiffs 
parted  with  no  right;  and  the  defendant  signed  the  bill  at 
the  request  of  the  plaintiffs.     If  it  be  doubtful  whether 
there  was  any  consideration,  that  was  a  question  for  the 
jury.  The  case  of  Z^  Fevre  v.  Lloyd  is  distinguishable,  as 
there  the  party  was  a  broker,  and  the  Court  seem  to  have 
proceeded  on  the  ground  that  the  vendors  relied  upon  his 
responsibility;  and  it  is  observed  by  the  Court,  in  giving 
judgment,  that  *'  the  vendors,  upon  receiving  it  in  conse- 
quence of  their  good  opinion  of  Lloyd^  dismiss  from  their 
minds  all  care  about  the  solvency  of  the  purchaser."  Lead- 
bitter  V.  Farrow  is  also  distinguishable ;  as  value  was  there 
given  to  the  agent,  there  could  be  no  doubt  of  the  consi- 
deration; but  that  is  not  so  here.     There  the  plaintiff 
might  be  presumed  to  consider  the  defendant  liable;  and 
Lord  EllenborougA,  C.  J.,  says — "  Although  the  plaintiff 

{a)  5  Mau.  &  S.  345. 
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knew  the  defendant  to  be  an  agent  to  the  country  bank,  he  ^'<?''-  «?/  ^'^«» 
might  not  know  but  that  he  meant  to  offer  his  own  respon-^  ^ 

sibility."  There  the  defendant  was  actually  an  agent.  Sowerby 
Here  he  was  a  mere  third  person.  In  Collins  v»  Martin  (a)  .butchbr. 
the  principle  is  laid  down  that  the  truth  of  the  transaction 
between  the  respective  parties  to  the  bill  may  be  entered 
into  to  destroy  the  primd  facie  consideration  of  the  bill; 
and  the  cases  cited  do  not  break  in  upon  the  rule  there  laid 
down.  Here  the  defendant  in  fact  only  signed  this  bill 
for  his  brother,  at  the  request  of  the  plaintiffs,  and  for 
their  convenience,  they  having  a  perfect  knowledge 
that  the  defendant  had  received  no  consideration.  In 
Thomas  v.  Bishop  (6),  the  Court  says — "  In  a  case  of  a  bill 
addressed  to  the  master,  and  underwrote  by  the  servant^ 
undoubtedly  the  servant  would  not  be  liable,  but  his  ac- 
ceptance would  be  considered  as  the  act  of  his  master."  So 
^ere  this  must  be  considered  as  the  act  of  John  Butcher, 
afi  the  bill  was  brought  to  his  counting-house  for  the  pur- 
pose of  being  signed  by  him. 

Bayley,  B. — In  this  case  there  was  no  question  for  the 
jury^  but  simply  a  question  for  the  Judge  to  decide;  and 
I  think  he  did  right  in  directing  a  verdict  for  the  plaintiffs. 
The  Court  may  think  possibly  that  the  defendant  unguard- 
edly signed  the  bill,  and  did  not  consider  the  consequences 
of  putting  his  name  to  it;  but  it  is  impossible  to  say  that 
there  was  no  consideration  for  so  signing  it,  or  that  the  bill 
was  drawn  for  the  accommodation  of  the  plaintiffs;  if  for 
the  accommodation  of  any  one,  it  was  for  that  of  Robert 
Butcher.  The  facts  stand  thus: — ^The  plaintiffs  supply 
goods,  consigned  to  Devey  ^  Co.,  for  which  Robert 
Butcher  is  liable,  and  for  which  he  draws  a  bill  on  Devey 
§'  Co.,  which  makes  him  responsible  unless  they  pay. 

(fl)  1  Bos.  &  Pull.  651.  (6)  2  Strange,  956. 
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jRxck.  of  Pleat,  The  bill  16  returned,  and,  in  consequence  of  the  return, 
^  the  plaintifTs  have  a  right  to  sue  Robert  Butcher,  but  in- 
SowBRBT  stead  of  doing  that,  they  prefer  having  another  bill*  J?o- 
BuTCHBB.  bert  Butc/ter  would  be  bound  to  draw  it,  but  he  leaves 
Newcastle ;  why  he  left,  and  for  what  time,  the  plaintiffs 
might  be  ignorant;  and,  whilst  his  affairs  were  under  in- 
vestigation^  it  is  probable  that  his  brother  would  not  suffer 
any  thing  to  transpire  which  would  be  likely  to  injure  him 
amongst  his  creditors.  Under  these  circumstances,  the 
plaintiffs,  having  a  right  to  another  bill,  apply  at  the  count- 
ing-house, and  see  the  defendant.  He  might  have  given  a 
bill  or  not,  as  he  thought  fit,  and  he  might  have  given  a  bill, 
stating  on  the  face  of  it  that  he  drew  it  for  Robert  Butcher: 
and  if  he  had  stated  that  he  drew  it  as  agent,  and  had 
asked  for  a  written  acknowledgment  that  he  should  only 
be  held  liable  as  agent,  he  would  have  acted  the  part  of  a 
prudent  man,  and  have  got  rid  of  the  personal  obligation, 
to  which,  by  signing  generally,  a  party  is  liable.  But,  it 
is  said,  that  there  was  no  consideration  for  the  defendant's 
binding  himself  personally.  That  is  not  necessary.  He 
professes  to  bind  himself  personally;  and  the  answer  to  the 
objection,  that  there  was  no  consideration,  is,  that  the  plain- 
tiffs had  a  right  to  have  a  bill  which  should  bind  somebody. 
The  debt  of  a  third  person  is  a  good  and  valid  considera- 
tion, for  which  a  party  may  bind  himself  by  a  bill ;  and  the 
consideration  need  not  of  necessity  be  such  as  would 
enable  the  plaintiffs  to  sue  on  a  special  contract.  If  there 
is  a  detriment  to  the  plaintiffs,  and  they  have  a  right  to  in- 
sist upon  a  bill  from  any  person,  that  is  enough  ;  and  it  is 
not  sufficient  for  the  defendant  to  shew  that  there  was  not 
such  a  consideration  as  would  support  an  action,  inde- 
pendently of  the  bill.  In  this  case  there  was  sufficient 
evidence  of  consideration,  and  that  the  bill  was  not  drawn 
for  the  accommodation  of  the  plaintiffs.  They  would  not 
have  cared  whether  the  bill  was  drawn  in  the  name  of 
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John  or  Robert^  in  the  present  or  in  any  other  form,  but  ^ch.  of  Pleat, 
being  given  in  this  form,  they  have  a  right  to  insist  on  the  ^ 

consequences  which  thereby  attach.  Soweebt 

V. 


Vaughan,  B. — I  am  of  the  same  opinion.  The  ques- 
tion is,  whether  there  was  any  evidence  to  be  left  to  the 
jury  on  which  they  could  be  warranted  in  inferring  that 
between  these  parties  the  bill  ought  not  to  be  enforced. 
There  is  not  one  fact  or  circumstance  to  authorize  such  a 
finding.  What  are  the  circumstances  under  which  the 
bill  is  signed  ?  The  defendant  is  found  in  Robert  Butchet's 
counting-house,  acting  at  least  as  if  he  was  conducting  bis 
business,  although  it  is  said  he  was  there  only  to  investi- 
gate his  affairs ;  and  upon  the  statement  made  to  him  by 
the  plaintiff"8  clerk,  he  signs  the  bill  without  any  objection 
or  difficulty.  Now,  what  ought  he  to  have  done,  if  he  did 
not  intend  to  make  himself  personally  responsible?  Why, 
he  ought  to  have  objected  to  sign,  except  as  agent.  As 
to  the  objection,  that  there  was  no  consideration,  the  se- 
cond was  to  be  a  substitute  for  the  first  bill,  which  was 
destroyed ;  but,  without  adverting  to  that,  the  great  point 
upon  which  the  case  turns  is  this,  that,  if  a  party  puts  his 
name  to  a  bill,  he  becomes  personally  responsible,  unless 
in  terms  he  qualifies  that  responsibility. 

GuRNBY,  B. — The  character  in  which  the  defendant 
appeared  to  others  was  not  confined  to  the  mere  inves- 
tigation of  his  brother's  affairs,  but  he  might  be  consi- 
dered as  representing  his  brother. 

Rule  discharged. 


Botcher. 
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Efch.  of  Pleat t 
1834. 

^  Bates  v.  Pilling, 

To  entitle  a  jIN  this  Case  the  plaintiff  issued  a  bailable  writ,  indorsed 
costs  under  43  fof  24/.  4^.  9(/.,  on  whichi  however,  the  defendant  was  not 
8 'it  u  Mi^ntial  arrested,  but  the  bailiff  who  was  employed  to  execute  the 
that  there  should  ^rft  sent  to  inform  the  defendant's  attorney  that  the  writ 
weU  as  a  hold-  should  not  be  executed  if  he  would  undertake  that  a  bail* 
****  ^  bond  should  be  given.     The  attorney  agreed^  and  a  bail- 

bond  was  accordingly  given,  and  bail  above  put  in  and 
perfected  afterwards.  The  cause  was  referred  to  arbitra- 
tion at  the  last  York  Assizes,  and  the  arbitrator  awarded 
13/.  5s.  only.  R.  V.  Richards  having  obtained  a  rule  to 
shew  cause  why  the  defendant  should  not  be  allowed  his 
costs  under  the  43  Geo.  3,  c.  46,  s.  3 — 

R.  Alexander  shewed  cause. — This  case  is  not  within 
the  statute,  there  having  been  no  actual  arrest.  The 
words  of  the  act  are,  ''  arrested  and  held  to  special  bail." 
In  Berry  v.  Adamson  (a),  where  a  sheriff's  officer^  to  whom 
a  warrant  upon  a  writ  against^,  was  delivered,  sent  a  mes- 
sage to  A.^  requesting  him  to  fix  a  time  for  attending  at  his 
house  and  giving  a  bail-bond ;  and  A.  accordingly  fixed  a 
time  and  attended,  and  executed  a  bail-bond:  it  was  held 
that  this  was  not  an  arrest,  and  that  an  action  for  a  mali- 
cious arrest  would  not  lie  against  the  party  suing  out  the 
writ,  although  he  had  no  cause  of  action.  That  case  was 
recognised  and  confirmed  in  the  case  oi  Amor  v.  BloJield(Ji). 
There,  upon  a  bailable  writ,  the  defendant  was  not  ac- 
tually arrested,  but  was  allowed  to  file  common  bail  in 
consequence  of  a  defect  in  the  affidavit  to  hold  to  bail ; 
and  it  was  held  that  the  defendant  was  not  entitled  to 
costs  under  the  43  Geo.  3,  upon  the  plaintiff's  recovering 


(a)  6  B   &  C.  528j  9  D.  k  R.         (h)   2  M.  &  Scott,  156;  S.  C. 
666,  S.  C.  9  Bing,  91. 
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less  than  would  have  entitled  him  to  proceed  by  bailable  Bxch.rf  Pleat, 
writ.      The  cases  of  Donlan  v.  Brett  (a),    and  Erie  v. 
Wynne  (6),  shew  that  the  Courts  in  construing  the  sta- 
tute now  adhere  strictly  to  the  words. 

R.  V.  Richards^  in  support  of  the  rule. — This  case  is 
clearly  within  the  mischief  contemplated  by  the  act^  as 
a  defendant  might  be  subjected  to  as  much  inconvenience 
by  being  compelled  to  put  in  bail  to  an  excessive  amount, 
as  if  he  had  been  actually  arrested.  Suppose  the  case  of  a 
bailable  writ,  and  bail  put  in  for  2000/.,  and  a  verdict  or 
award  for  ^L  only,  the  object  of  the  act  must  have  been 
clearly  as  much  to  prevent  a  party  from  requiring  excessive 
bail  as  arresting  for  too  large  an  amount.  The  case  of 
Amor  V.  Blqfield  is  distinguishable,  as  there  special  bail 
was  not  put  in,  and  common  bail  only  was  filed;  and  in 
Berry  v.  Adamson,  the  question  was  whether  the  circum- 
stances amounted  to  an  actual  arrest.  It  was  held  in  //o- 
ley  V.  Fttzgerrald  (c),  that,  in  actions  upon  bail-bonds,  no 
arrest  need  be  shewn.  And  in  the  recent  case  of  Taylor 
V.  Chw  (cQ,  it  was  held,  that  bail  sued  on  the  bail-bond 
could  not  traverse  the  arrest.  The  words  of  the  statute  of 
Anne  are,  ''  if  any  person  shall  be  arrested,  and  bail  is 
taken  by  the  sheriff,  he  shall  assign,  &c.  ;**  but  it  was  held 
that  the  bail  could  not  impeach  the  bail-bond  by  plead- 
ing that  there  was  no  arrest.  [Bayley,  B. — Those  were 
cases  of  actions  on  bail-bonds,  in  which,  no  doubt,  the 
defendant  is  estopped  from  saying  there  was  no  arrest, 
because  he  has  conducted  himself  so  as  to  prevent  himself 
from  denying  the  arrest.]  The  decision  in  Haley  \.  Fttz- 
gerrald proceeded  on  the  principle,  that  the  taking  of  a 
bail-bond  was  as  effectual  as  an  arrest,  and  that  all  the 
consequences  of  an  arrest  followed.     If  both  an  actual 

(a)  10  B.  &  C.  119.  (c)  1  Stra.  643. 

(6)  1  Cr-  &  M.  532.  (rf)  1  B.  &  Ad.  223. 

VOL.  II.  C  C  EX. 
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Ejcck,  of  Pleas,  arrest  and  holding  to  special  bail  are  essential,  it  will  foK 

low  that  a  defendant  may  be  arrested  and  kept  in  prison, 
or  may  put  in  bail  and  be  rendered  by  his  bail,  and  yet 
not  be  entitled  to  his  costs.  The  act,  being  remedial, 
should  be  construed  liberally,  and  the  word  **  and**  ought 
to  be  read  as  '^  or.*'  Here  the  plaintiff  has  had  all  the 
benefit  of  an  arrest,  as  bail  was  put  in  and  perfected. 

Bayley,  B. — It  is  always  desirable  to  adhere  as  much 
as  possible  to  the  language  of  an  act  of  Parliament,  and 
to  construe  every  passage  of  it  consistently  with  the 
context.  In  construing  an  act  of  Parliament  we  may  look 
at  the  title;  and  if  we  do  so  in  this  instance,  we  find  that 
it  is  intituled  **  An  Act  for  the  more  effectual  prevention  of 
frivolous  and  vexatious  arrests,"  and  then,  when  we  come 
to  the  provisions,  we  find  that  they  apply  to  ''  all  ac- 
tions wherein  the  defendant  or  defendants  shall  be  arrested, 
and  held  to  special  bail."  The  words  are  not  where  the 
defendant  shall  be  arrested  alone,  or  held  to  special  bail 
alone,  nor  are  the  words  **  arrested  "  and  *'  held  to  special 
bail"  synonymous,  so  as  to  make  one  of  them  useless  and 
nugatory ;  but  they  mean  different  things,  and  are  distinct 
proceedings,  in  which  different  parties  act.  There  has 
been  no  case  affecting  the  question  in  this  Court;  hut  Berry 
V.  AdamsoHy  in  the  King's  Bench,  and  Amor  v.Blqfieldt  in 
the  Common  Pleas,  are  authorities  in  point.  I  agree  that 
there  may  be  an  oppression  and  hardship  upon  the  defen- 
dant, where  he  is  held  to  special  bail  without  being  ac- 
tually arrested;  but  if  the  words  are  not  synonymous,  and 
the  case  of  Berry  v.  Adamson  treats  them  as  distinct 
things,  then  in  this  case  there  was  a  holding  to  bail  and 
no  arrest.  In  Berry  v.  Adamson,  the  officer  sent  a  mes* 
sage  to  the  defendant  that  he  had  a  writ  against  him,  and 
requested  him  to  give  a  bail-bond,  which  the  defendant 
agreed  to  do,  and  accordingly  did.  He  was  put  to  the 
difficulty  of  procuring  bail ;  and,  if  the  words  had  been  syn- 
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onymous,  he  would  have  been  clearly  within  the  act;  but   Exeh.  of  Pleas, 
Lord  TeniertHen  asked^  "  Has  the  defendant  either  actually  ^  '  ^ 

or  constructively  been  arrested  and  kept  in  prison?"  And  Bates 
he  held  not.  We  have,  therefore,  the  opinion  of  the  Court  pillino. 
of  King^s  Benchy  that  this  act  does  not  apply,  unless  there 
is  not  only  a  holding  to  bail,  but  an  arrest.  In  Amor  v. 
Blqfield,  the  defendant  was  never  arrested,  and  was  never 
forced  to  put  in  special  bail,  and  the  judgment  of  the 
Court,  therefore,  goes  far  beyond  the  facts  of  the  case. 
The  Judges  there  give  an  opinion  which  shews  that  this 
case  is  not  within  the  act ;  because,  although  Tindaly  C.  J., 
and  Bosanquety  J.,  say,  that  in  that  case  there  was  neither 
an  arrest  nor  a  holding  to  special  bail,  yet  their  expres- 
sions shew  that  there  is  a  distinction  between  the  one  and 
the  other.  The  Chief  Justice  says,  ^'The  defendant  does 
not  fall  within  the  description  of  persons  entitled  to  costs, 
under  the  43  Geo.  3,  c.  46 ;  here  there  was  neither  an 
arrest  nor  a  holding  to  bail;  the  defendant  has  not  been 
subjected  to  the  inconvenience  of  an  unjust  arrest:"  and 
Mr.  J.  Bosanquet  says,  '^  The  application  being  founded 
on  a  statute,  the  party  ought  to  bring  himself  within  the 
terms  of  the  statute;  but  he  has  neither  been  arrested  nor 
held  to  special  bail,"  which  shews  that  the  Court  clearly 
considered  them  different  things.  If,  therefore,  the  words 
do  refer  to  different  things,  we  ought  not,  when  the  co- 
pulative is  used,  to  say  that  one  of  the  things  required  is 
sufficient. 

Vaughan,  B. — I  think  the  defendant  is  not  within  the 
provisions  of  this  statute.  It  is  said,  that  the  word  *'  and  " 
may  be  read  as  *^  or;"  but,  on  looking  into  this  act,  it  will 
be  found,  that,  in  the  introductory  part  of  the  first  section, 
the  word  *'  or"  is  introduced,  and  it  is  provided,  that"  no 
person  shall  be  arrested  or  held  to  special  bail,"  &c.  ;'but, 
in  a. subsequent  part  of  the  same  clause,  the  words  "liable 
to  be  arrested  and  held  to  special  bail "  are  used.  And,  in 
the  clause  in  question,  we  find  throughout  the  same  words, 

cc2 
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Exch.  of  Pleas,  "  arrested  and  held  to  special  bail."    The  Legislature, 

therefore,  were  cognizant  of  the  distinction  between  ''and** 
and  '*  or,"  and  must  be  considered  to  have  used  each  ex- 
pression advisedly.     It  is  also  said  that  the  statute  is  re- 
medial, and  therefore  should  not  have  a  literal  construc- 
tion.    But  it  is  likewise  penal ;  and  where  that  is  the  case 
it  is  most  important  to  attend  to  the  letter,  which  ought 
not  to  be  departed  from,  unless  there  is  an  absolute  neces- 
sity.    It  has  been  asked,  if  the  putting  in  bail  will  not  do 
without  an  arrest,  will  an  arrest  without  putting  in  bail? 
To  which  I  answer — No:  both  must  concur.     The  cases 
have  so  decided,  and  I  think  that  is  the  proper  construc- 
tion. 

BoLLAND,  B. — I  cannot  say  that  I  entertain  any  doubt. 
Arresting  and  putting  in  bail  are  distinct  proceedings,  and 
both  are  necessary  within  this  clause.  It  is  said,  the  word 
**  and"  may  be  read  as  **  or,"  but  my  brother  Vaughan  has 
pointed  out  that  they  are  both  used  in  different  sections, 
and  we  cannot  suppose  that  the  Legislature  intended  to 
apply  them  otherwise  than  in  a  distinct  sense.  Amor  v. 
Blqfield  is  not  precisely  similar  to  this  case ;  but  in  the 
judgment  it  appears  to  me,  that  the  Court  took  the  same 
view  which  we  now  do,  for  Lord  Chief  Justice  Tindal  says, 
that  the  party  there  was  not  subjected  to  the  inconvenience 
of  an  arrest;  and  my  brother  Bosanquei,  that  the  party 
ought  to  bring  himself  within  the  words  of  the  statute. 

GuRNEY,  B. — I  am  of  the  same  opinion.  The  argu- 
ment, that  a  defendant  may  be  exposed  to  hardship  and 
oppression  may  be  answered  by  the  observation,  that 
where  the  sum  is  very  large,  the  defendant,  if  he  thinks 
proper,  may  give  notice  to  the  plaintiff  to  arrest  him  at  his 
peril. 

Rule  discharged. 


was  ar- 
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Exch.  of  Pleas, 
1834. 

RowE  V.  Rhodes. 

XN  this  case  a  rule  bad  been  obtained  by  Cresswell,  calling  The  statute  43 
upon  the  plaintiff  to  shew  cause  why  the  defendant  should  8.3,  does  not 
not  be  allowed  his  costs  under  the  43  Geo.  3,  c.  46,  s.  3,  t^^^re Th^d^ 
on  the  ground  that  he  had  been  arrested  for  a  larger  fendant  pays 
amount  than  the  plaintiff  had  recovered.     The  rule  was  coun,  and  the 
argued  on  the  last  day  of  last  term,  but  there  appearing  ji*'"^S[^gh  u 
to  be  conflicting  authorities  whether  this  was  a  case  within  ^  ■  ™"ch 

i_  •  •  1^  rr«i       i»  smaller  sum 

the  act,  it  was  adjourned  to  the  present  term.  The  facts  than  that  for 
appeared  to  be  as  follows : — The  plaintiff  had  a  demand  feniuint 
against  the  defendant  for  the  sum  of  91/.,  and,  on  the  I3th  ^^^^ 
of  Aprily  he  SLTrested  the  defendant  for  that  amount.  It 
was  not  disputed  that  there  had  been  at  one  time  a  debt 
to  the  amount  of  91/.,  but,  on  the  6th  of  March,  a  bill  of 
exchange  had  been  remitted  to  the  plaintiff  by  the  defen- 
dant in  payment  of  the  debt,  and  it  was  contended  that 
this  bill  had  been  accepted  as  payment  by  the  plaintiff. 
The  bill  was  not  sent  directly  to  the  plaintiff,  but  was  re- 
mitted to  a  person  of  the  name  of  Johnson,  at  Manchester, 
who  was  the  plaintiff's  agent;  but  he  not  being  at  home 
when  the  letter  arrived,  it  was  opened  by  one  Jane  John- 
son, who  acknowledged  the  receipt  of  the  bill.  Johnson, 
on  the  6th  of  April,  wrote  to  the  defendant,  saying  he 
had  no  authority  to  accept  the  bill  as  payment,  and  de- 
manding the  money.  The  bill  was  not  returned,  and, 
after  some  correspondence,  the  plaintiff  presented  the  bill, 
and  received  the  money  on  the  9th  of  June,  the  day  the 
bill  became  due.  The  plaintiff,  however,  in  the  meantime 
bad  arrested  the  defendant  for  the  sum  of  91/.  The  sum 
of  1*.  was  paid  into  Court  on  the  31st  of  Mat/,  but  the 
plaintiff  contended  that  the  bill  was  not  his,  and  re- 
fused to  take  the  money  out  of  Court ;  but  immediately 
after  having  received  payment  of  the  bill  on  the  9th  of 
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£xdb.  of  Pleat,  June,  he  took  the  money  out  of  Court,  and  taxed  his  costs 

up  to  that  time. 

Kelly  shewed  cause. — The  plaintiff  presented  the  bill 
when  it  became  due,  to  prevent  any  question  arising  as  to 
his  having  made  the  bill  his  own;  but  the  bill  having  been 
paid,  he  immediately  took  the  money  out  of  Court,  as  he 
could  not  then  be  entitled  to  recover  more  than  nominal 
damages,  with  costs  up  to  that  time.  This  was  not  a  vexa- 
tious arrest;  and  the  defendant,  by  paying  money  into 
Court,  has  admitted  that  the  plaintiff  had  a  good  cause  of 
action,  and  the  statute  does  not  apply,  except  in  cases 
where  a  smaller  sum  is  recovered  by  verdict.    There  are 
numerous  decisions,    all    perfectly   clear    and   uniform, 
that  where  the  sum  found  to  be  due  to  the  plaintiff  is 
smaller  than  the  sum  for  which  the  defendant  was  arrested, 
unless  the  money  be,  in  the  language  of  the  statute,  reco- 
vered through  the  verdict  of  a  jury,  the  statute  does  not 
apply.    The  case  of  Laidlaw  v.  Cockbum  (a)  may  be  re- 
lied on  by  the  other  side ;  but  in  Rouveroy  v.  Alefson  (b), 
where  that  case  was  cited,  the  decision  was  the  other  way. 
[Bayley,  B. — There  the  Court  did  not  decide,  they  only 
doubted.]      Butler  v.  Brown  (c)  is  an   express  decision 
for  the  plaintiff.     In  that  case  it  was  held,  that,  where  a 
defendant  pays  money  into  Court,  and  the  plaintiff  takes 
it  out,  though  it  be  a  much  smaller  sum  than  that  for  which 
the  defendant  was  arrested,  the  statute  does  not  apply. 
There  the  case  of  Laidlaw  v.  Cockbum  having  been  cited, 
Dalku,  C.  J.,  says — "  It  has  been  decided  in  five  cases 
subsequent  to  the  case  of  Laidlaw  v.  Cockbum,  that  the 
statute  is  not  applicable  to  the  present  circumstances."  In 
Davey  v.  Renton  (rf),  the  same  point  was  expressly  decided 

(fl)  2  N.  R.  76.  (</)  2  B.  &  C.  71 1 ;   4  Dowl.  & 

(6)  13  East,  90.  R.  186. 

(c)  3  Moorc,  327;  1  B.  &  B.  66. 
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by  the  Court  of  King's  Bench.    No  point,  therefore,  can  iS-rc*.  of  pum, 
be  more  clearly  settled  than  this,  that,  unless  there  has 
been  a  recovery  of  a  less  sum  than  that  for  which  the  de- 
fendant was  arrested,  the  statute  does  not  apply. 

Cresswell,  in  support  of  the  rule. — There  was  a  want  of 
reasonable  and  probable  cause  for  making  this  arrest,  and 
it  was  a  vexatious  proceeding.  This  case  is  distinguish- 
able from  the  cases  cited.  Here  a  bill  for  the  amount  of 
the  debt  claimed  was  remitted  to  the  plaintiff;  that  bill 
was  kept  till  it  was  ultimately  presented  and  paid.  The 
plaintiff  had  ample  time  to  inquire  into  the  solvency  of  the 
parties,  and  he  ought  not  to  have  arrested  the  defendant  > 
unless  the  bill  had  been  dishonoured,  or,  at  all  events,  not 
until  he  had  returned  the  bill.  It  was  admitted,  on  mov- 
ing for  the  rule,  that  the  case  of  Laidlaw  v.  Cockbum  bad 
been  overruled.  In  the  cases  o{  Butler  v.  Brown  and  Davey 
V.  JRenton,  the  question  turned  entirely  on  taking  the  mo- 
ney out  of  Court,  as  proof  of  the  vexatious  demand.  In 
Plummer  v.  Savage  (a),  in  this  Court,  it  seems  to  have  been 
considered  that  it  was  incumbent  upon  the  plaintiff  to  give 
a  satisfactory  reason  for  his  having  taken  out  of  Court  a  sum 
of  money  less  than  that  for  which  he  had  arrested  the  de- 
fendant. Payne  v.  Acton  {b)  was  a  case  where  an  arbitra- 
tor found  a  less  sum  to  be  due ;  and  Dallas,  C.  J.,  there 
says — "  The  Court  have  always  attended  to  the  circum- 
stance of  the  parties  going  before  an  arbitrator."  [Bay ley, 
B. — If  a  matter  is  referred  by  collateral  agreement,  then 
the  statute  does  not  apply ;  but  if  a  cause  be  referred  by 
order  of  Nisi  Prius,  then  the  finding  of  the  arbitrator  is 
the  same  as  the  verdict  of  a  jury.]  In  Robinson  v.  El- 
sam  (c),  where  an  attorney  brought  an  action  for  his  bill 
of  costs,  and  arrested  the  defendant  for  a  larger  sum  than 

(a)  6  Price,  126.  (6)  3  Moore,  605;  1  B.  &  B.  278. 

(c)  5B  ScA.661. 
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^^iQof^"*  was  afterwards  found  to  be  due  upon  taxation  by  the 

Master,  it  was  held  that  that  was  a  case  within  the  4S  • 
Geo.  3,  c.  46.  [Bayletf,  B. — Tliere  the  amount  was  as- 
certained by  what  may  be  considered  as  a  constitutional 
tribunal.]  The  decisions  have  not  been  uniform,  and,  in 
a  case  like  the  present,  the  Court  will  be  inclined  to  grant 
the  defendant  relief. 


Bayley,  B. — If  there  were  such  a  number  of  conflicting 
authorities  as  to  leave  no  fair  balance  on  either  side,  I 
think  the  contemporaneous  exposition  of  the  statute  should 
be  adopted.  In  Commack  v.  Gregory  {a),  which  was  de- 
cided in  1809,  it  was  held  that  there  must  be  a  recovery 
of  a  less  sum ;  and  in  Rouveroy  v.  Alefson,  in  1810,  which 
was  moved  on  the  authority  of  the  case  otLaidlaw  v.  Cock" 
bum,  the  same  point  was  decided ;  and  it  was  admitted  by 
Liitledalef  J.,  that  in  two  cases  which  had  been  decided, 
one  in  the  44th  and  the  other  in  the  45th  of  Geo*  3,  the 
same  decision  had  been  come  to.  In  all  these  instances  it 
was  held  that  the  act  did  not  apply,  and  they  are  strong 
authorities,  as  being  a  contemporaneous  exposition  of  the 
act.  The  Court  of  Common  Pleas  had  undoubtedly  held, 
in  the  case  of  Laidlaw  v.  Cockbum,  that  the  act  equally 
applied  where  money  was  paid  into  Court;  but  that  de- 
cision was  reconsidered  in  the  subsequent  case  of  Butler 
V.  Browns  and  Dallas ^  C.  J.,  there  said,  that  it  had  been 
decided  in  five  subsequent  cases  that  the  statute  did  not 
apply  to  such  a  case.  The  deviation  from  the  other  au- 
thorities which  had  been  established  by  Laidlaw  v.  Cock" 
bum  was  abandoned  and  disavowed.  Afterwards  came 
the  case  of  Robinson  v.  Elsam,  which  was  an  action  on  an 
attorney's  bill,  and  the  bill  was  referred  to  the  Master  to 
be  taxed,  and  by  the  taxation  the  amount  of  the  bill  was 
reduced  below  the  amount  for  which  the  defendant  bad 

(a)  10  East,  525. 
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been  arrested.    The  Master  may  be  considered  as  bavins  Exch.  of  PUas, 

•  IRAl 

a  peculiar  authority  over  an  attorney's  bill  of  costs,  which 
is  referred  to  him  to  be  taxed.  Abbotif  C.  J.,  decides  ex- 
pressly on  the  ground  of  the  plaintiff's  being  an  attorney. 
The  other  two  Judges  put  it  on  a  different  ground,  and 
liken  it  to  the  case  of  a  cause  referred  to  arbitration  by 
order  of  Nisi  Prius.  In  Davey  v.  Renion^  where  the  de- 
fendant paid  into  Court  a  much  smaller  sum  than  that  for 
which  he  had  been  arrested,  and  the  plaintiff  took  it  out, 
it  washeld  not  to  be  within  the  statute;  and  the  Court 
said — *'  It  is  very  desirable  to  lay  it  down  as  a  general 
rule,  that  where  money  is  paid  into  Court  by  the  defen- 
dant, and  taken  out  by  the  plaintiff  in  an  early  stage  of 
the  cause,  that  that  shall  not  be  considered  as  a  sum  reco- 
vered by  the  plaintiff  within  the  meaning  of  the  statute. 
The  fact  of  the  plaintiff's  taking  the  money  out  of  Court 
is  not  conclusive  against  his  right  to  recover  a  larger  sum ; 
he  may  have  been  induced  to  accept  the  smaller  sum  to 
save  the  expense  of  litigation."  There  is,  therefore,  the 
authority  of  the  Courts  of  King's  Bench  and  Common 
Pleas  upon  the  point,  and  it  does  not  appear  that  the  point 
has  been  discussed  or  questioned  since  those  cases.  We 
think,  therefore,  that  we  ought  to  abide  by  those  decisions, 
and  hold  that,  in  this  case,  the  statute  does  not  apply. 
Upon  the  facts  of  the  case  I  doubt  whether  it  was  a  fair 
case  for  an  arrest. 

Vaughan,  B. — I  am  of  the  same  opinion.  If  the  matter 
were  res  Integra^  we  ought  to  look  to  the  words  of  the 
statute.  The  statute  says  recover^  which  points  to  verdict 
and  judgment.  Where  a  cause  is  referred  by  order  of 
^f^  Prius,  a  verdict  is  entered  up.  It  has  been  said  that 
the  authorities  are  conflicting.  Long,  however,  before  I 
left  the  Court  of  Common  Pleas,  it  was  considered  as  set- 
tled that  the  statute  did  not  apply  to  a  case  where  money 
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Exeh.of  PUas,  was  taken  out  of  Court.    Whether  we  look  to  the  words 

of  the  statute  or  to  the  authorities,  I  think  they  are  con- 
clusive against  the  defendant's  right  to  costs. 

BoLLAND,  B.|  and  Gurney,  B.,  concurred. 

Rule  discharged. 


Where  an  ac- 
tion was 
brought  by  two 
out  of  four  ex- 
ecutors, and  the 
two  executors 
who  were  not 
joined  in  the  ac- 
tion released  to 
the  defendant, 
who  pleaded 
the  release 
puit  darrein 
coiUimtanc€,thid 
Court  reftised 
to  set  aside  the 
plea,  the  plain- 
tiflii  having  fail- 
ed to  make  out 
a  case  of  fraud. 
Sembkf  that 
such  a  plea  will 
not  be  set  aside 
unless  in  a  case 
of  gross  fraud. 


Herbert  and  Another,  Executors,  v,  Pigott,  Bart. 

Assumpsit  by  the  plaintiffs,  who  were  two  out  of 
ibur  of  the  executors  of  George  Herbert^  deceased,  to 
recover  the  sum  of  90/.  for  goods  sold  and  delivered,  and 
work  and  labour  by  the  testator.   The  defendant  paid  the 
sum  of  S2/.  7^.  into  Court,  and  pleaded  the  general  issue 
as  to  the  residue ;  and,  after  the  cause  was  gone  down  to 
trial,  he  pleaded,  puis  darrein  continuance^  a  release  by 
the  other  two  executors  of  the  testator,  who  were  not 
joined  in  the  action,  and  had  not  proved  the  will.     A  rule 
was  obtained  to  set  that  plea  aside,  and  why  the  release 
should  not  be  delivered  up  to  be  cancelled.     It  ap- 
peared from  the  affidavits  that  the  testator  had  been  in 
the  service  of  the  defendant,  as  gamekeeper,  up  to  the 
time  of  his  death ;  that  he  was  in  the  habit  of  receiving 
money  for  fish  and  other  property  sold  for  the  defendant; 
and  six  weeks  before  he  died  he  delivered  an  account,  in 
which  the  balance  was  stated  to  be  in  the  defendant's  fa- 
vour, and  shortly  before  his  death  another  account,  in 
which  the  sum  claimed  was  very  much  less  than  the  sum 
now  sought  to  be  recovered.     The  testator  appointed 
the  plaintiff's,  and  the  butler  and  cook  of  the  defendant^ 
his  executors;  and  the  defendant,  in  his  affidavit,  stated 
that  the  two  last-mentioned  executors  gave  the  release  of 
their  own  accord,  and  without  the  solicitation  or  interfer 
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ence  of  the  defendant;  and  the  defendant  also  deposed  ^^\^r^^^* 
that  a  larger  sum  was  due  from  the  testator  to  him,  for     v*...^^^..^ 
which  an  action  had  been  brought,  and  that  he  had  mis-      Herbert 
laid  the  accounts  delivered.  Pioott. 

R.  V.  Richards  shewed  cause. — If  the  parties  have  a 
right  to  plead  this  release,  the  Court  will  not  interfere  un- 
less fraud  is  shewn,  and  the  plaintiffs  might  have  replied 
that  the  release  was  obtained  by  fraud  in  answer  to  the 
defendant's  plea.  The  case  of  Innell  v.  Newman  (a)  was 
very  different,  as  that  was  a  case  of  husband  and  wifei 
who  lived  apart  from  each  other;  and  there  the  wife 
brought  the  action,  as  executrix,  in  the  name  of  the  hus- 
band,  to  recover  a  sum  of  money  due  on  a  promissory 
note;  and  the  husband  had  contracted  that  his  wife  should 
enjoy,  as  her  separate  property,  all  effects  which  she 
might  acquire,  and  that  he  would  ratify  all  proceedings  at 
law  or  in  equity  to  recover  such  real  and  personal  inter- 
ests as  she  should  become  entitled  to.  [Vaughan,  B. — 
I  think  it  has  been  determined  that  the  Court  will  not  in- 
terfere, unless  in  a  case  of  gross  fraud.] 

Busbi/f  in  support  of  the  rule.-^l^r*/,  this  release  is 
fraudulent,  because  no  consideration  was  given  for  it. 
Secondly/itis  sworn  that^nn^//i?r6er/,oneof  the  plaintiffs, 
is  alone  beneficially  entitled,  and  therefore  the  co-execu- 
tors ought  not  to  have  released  without  her  consent. 
Thirdly,  the  affidavits  do  not  state  that  there  are  no  other 
accounts  outstanding.  The  defendant  has  no  right  to  put 
such  a  plea  as  this  on  the  record,  as  the  release  was  given 
by  strangers  to  the  record.  [Bayley,  B. — They  are  not 
strangers  to  the  action.  The  objection  is  on  the  record,  and 
I  think  we  ought  not  to  interfere, as  by  so  doing  we  should 
take  away  the  right  of  the  other  side  to  bring  error.]  The 


[a)  4B.&A.419. 
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^^\Xf^"*  fraud  requisite  to  induce  the  Court  to  interfere  does  not 

mean  criminal  fraud,  but  any  fraud  by  which,  if  the  plea 
were  allowed  to  stand,  an  injustice  would  be  worked. 
Here,  the  effect  of  allowing  this  plea  to  stand  would  be 
to  work  an  injustice,  as  it  would  preclude  the  plaintiffs 
from  trying  the  question  whether  there  was  any  debt  or 
not,  and  drive  them  to  their  remedy  against  their  co-exe- 
cutors. In  Mounistephen  v.  Brooke  (a)  a  plea  o(  pms  dor" 
rein  continuance  of  a  release  by  one  of  several  plain- 
tiffs was  set  aside,  without  costs,  on  the  terms  of  an  in- 
demnity being  given  to  the  plaintiff*  who  had  released  the 
action,  although  the  consent  of  such  plaintiff*  had  not 
been  obtained  before  the  action  was  brought,  it  appearing 
that  no  consideration  had  been  given  for  the  release,  and 
that  the  plaintiffs  sued  as  trustees  for  the  creditors  of  an 
insolvent  person.  And  in  InneU  v.  Neunnan,  which  has 
been  alluded  to,  the  wife  having,  as  executrix  of  Richard 
MosSf  commenced  an  action  on  a  promissory  note  against 
the  defendants  in  the  names  of  her  husband  and  herself, 
the  husband  released  the  debt,  which  release  was  pleaded 
puis  darrein  continuance;  the  Court,  on  application,  or- 
dered such  plea  to  be  taken  off*  the  record,  and  the  re- 
lease to  be  given  up  to  be  cancelled.  [Bayley^  B. — Did 
the  husband  in  that  case  assign  as  a  reason,  on  affidavit, 
that  the  debt  was  not  really  due?]  Here,  the  defendant 
does  not  say  that  there  were  no  other  accounts,  but  that 
in  the  last  account  delivered  the  balance  was  in  his  favour. 
\Bayleyf  B. — He  does  say  that  there  were  no  other  ac- 
counts or  claims  due,  because  he  says  there  is  a  larger 
sum  of  money  due  from  the  testator  to  him.] 

Bayley,  B. — A  release  may  be  most  unjust,  and  if  the 
Court  sees  that  it  is  so  they  will  interfere.  But  it  may  be 
most  just,  and  we  should  be  doing  injustice  if  we  did  not 

(a)  1  Ch.  Rep.  390. 
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allow  a  plea  to  remain  on  the  file  of  the  Court  which  is  ^*^^  9f  P^at, 

,  1834. 

calculated  to  meet  the  justice  of  the  case.     This  is  an  ac-  ^  *  ^ 

tion  brought  by  two  out  of  four  executors,  and  the  defen-  Herbert 
dant  pleads  a  release  by  the  other  two  executors,  given  at  Piqott. 
their  own  suggestion,  and  without  his  interference.  The 
executors  who  have  given  the  release  ought  to  have  been 
co-plaintiffs,  and  I  think  it  must  be  taken  as  if  they  were ; 
and  then  the  case  of  Jones  v.  Herbert  (a)  decides  that  a 
plaintiff,  who  applies  to  set  aside  a  release  given  by  a  co- 
plaintiff  puis  darrein  continuance^  must  make  out  a  very 
strong  case  of  fraud.  No  such  case  is  here  made  out. 
About  six  weeks  before  his  death  the  testator  delivered  an 
account  in  which  the  balance  was  stated  to  be  in  favour  of 
the  defendant.  The  document  at  that  time  would  turn  in 
favour  of  the  defendant.  The  defendant  loses  the  account, 
and  then  he  finds  that  22L  and  a  fraction  is  due  to  the 
testator,  and  he  pays  that  sum  into  Court.  The  defen- 
dant offered  to  refer,  but  that  being  refused,  and  the  co- 
executors  thinking  that  no  more  was  due  than  the  sum 
paid  into  Court,  gave  the  release.  An  action  may  be  op- 
pressive as  well  as  a  release  fraudulent.  I  do  not  think 
that  this  is  a  case  for  the  interference  of  the  Court. 

Vaughan,  B. — In  Arton  v.  Booth  (6),  it  was  decided  by 
the  Court  of  Common  PleaSy  that  if  one  of  two  plaintiffs 
release  a  defendant  after  action  brought,  without  the  con- 
sent of  the  other,  the  Court  will  not  set  aside  such  release, 
unless  fraud  be  clearly  established.  It  is  said,  however, 
that  these  are  not  parties  to  the  record,  but  they  ought 
to  have  been  parties  to  the  record.  They  have  an  interest 
to  see  that  the  funds  are  not  wasted  ;  and  there  being  here 
no  ground  to  impute  fraud,  I  think  the  Court  ought  no 
to  interfere. 

(a)  7  Taunt.  421.  (b)  4  J.  B.  Moore,  192. 
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^B«c*.  ^^fe«.      BoLLAND,  B. — ^Thc  rcsult  of  the  inquiry  is,  that,  so  &r 
^    from  there  being  any  fraud,  the  release  was  given  sponta- 
Herbbrt      neously,  and  from  a  conviction  of  its  justice. 

Vm 

PlOOTT. 

GuRNEY,  B.,  concurred. 

Rule  discharged,  without  costs. 


Morgan  ei  Ux.  r.  Thomas. 

Where  a  hus-  XN  this  casc  a  rule  had  been  obtained  by  Maule  for  stay- 
lived  separate,  uig  the  proceedings  in  the  action,  on  the  ground  that  it 
tu  bnmS^rby  ^*®  brought  in  the  name  of  the  husband,  without  his  au- 

the  wife  for  a     thoritv.    The  action  was  on  a   bail-bond,  by  the  plain- 
debt  due  to  her-    .«»  .  . 
self  in  the         tiffs  as  assignees.     It  appeared  from  the  affidavits,  that 

hu^and  and  ^^®  ^^^  ^^^  ^^^'^  living  Separate  from  her  husband  for 
wife,  without     several  years;  that  the  husband  could  neither  read  nor 

the  husband  8  . 

authority,  the  write,  but  had  been  induced  by  his  wife,  on  a  representa- 

cation,  ordered  ^ou  that  shc  wishcd  to  raise  money  for  him,  to  sign  a 

l^rS^'^.nl  paper  with  his  mark,  but  that  the  paper  was  not  read  over 

an  indemnity  to  him,  and  that  he  was  ignorant  of  the  nature  of  it.  The 

was  given  *<>*"*«,,..  .  . 

husband.  aindavits  m  opposition  stated,  that  the  paper  contained 

such"indemnity,  iustructions  to  the  attorney  to  commence  the  action,  and 
the  wife  18  at  h-  ^f^^j  |.jjg  meaning  and  contents  were  explained  to  the  hus- 

berty  to  go  on  °  *^ 

in  the  husband's  band  before  he  signed  it;  that  he  was  only  joined  for  con- 
formity, and  had  made  no  application  to  be  indemnified 
for  costs. 


jR.  V.  Richards  shewed  cause. — The  original  action,  in 
which  the  bail-bond  was  given,  was  on  a  promissory  note, 
which  had  been  given  to  the  wife,  and  the  husband's  name 
was  therefore  used  from  necessity.     No  unfair  advantage 
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has  been  taken,  as  it  appears  on  the  affidavits  that  the  Exch,  of  PUa$, 
husband  authorized  the  action,  by  signing  the  warrant  to  ^  '  ^ 

prosecute,  and  he  cannot  now  recall  his  authority.     In       Morgan 
Innell  v.  Newman  (a),  where  the  husband   released  the       thoii as. 
action,  the  Court  ordered  the  plea  of  release  to  be  taken 
off*  the  file. 

MaulCf  conird. — The  husband  cannot  be  taken  to  have 
given  any  authority  to  commence  the  action,  as  the  paper 
was  not  read  over  to  him,  and  he  was  ignorant  of  its  con- 
tents. 

Bayley,  B. — The  husband  has  a  right  to  be  indemni- 
fied from  the  costs  of  the  action.  The  proceedings  must, 
therefore,  be  stayed,  until  an  indemnity  is  given  to  the 
husband,  to  the  satisfaction  of  the  Master;  and,  aflter  that 
has  been  given,  the  wife  can  go  on  with  the  action. 


Rule  absolute. 


(a)  4B.&  A.419. 


Lardner  V,  Dick. 

xIlCTION  on  the  case  for  obstructing  a  water-course,  by  where  several 
erecting  floodgates  across  the  stream.     The  declaration  f""Se"wnti^ 
contained  nineteen  counts;  ten  counts  alleging  the  pos*  and  some  for 
session  to  be  in  the  plaintiff^,  and  the  other  nine  stating  the  the  latter  is  en- 
possession  to  be  in  the  plaintiff**s  tenants.     The  plaintiff  ^*5^of  the  is- 
recovered  a  verdict  on  the  third,  fourth,  and  thirteenth  *""  ^^""^  'of 

him ;  but  he  is 

counts,  and  there  was  a  verdict  for  the  defendant  on  the  not  entitled  to 

others.    The  Master  (Walker)  allowed  the  plaintiff  his  witnesses, unless 

general  costs,  deducting  the  costs  of  the  issues  found  for  ^"'  testimony 

°  '  o  was  confined  to 

the  defendant;  but  he  did  not  allow  the  defendant  the  the  issues  found 

for  him. 
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Bxch.  of  Pieat,  costs  of  those  witnesses  who  were  called  both  to  disprove 

the  issues  found  for  the  plaintiff,  and  to  prove  the  issues 
found  for  the  defendant. 

Jervis  now  moved  for  a  rule  to  review  the  Master's 
taxation,  on  an  affidavit  stating  that  all  the  defendant's 
witnesses,  except  one,  were  necessary  to  prove  the  issues 
found  for  the  defendant;  that  the  evidence  of  two  of  the 
witnesses  did  not  materially  apply  to  the  issues  found  for 
the  plaintiff,  but  principally  to  the  other  issues.  He  con- 
tended, that,  by  the  rule  74,  Hilary  2  Will.  4,  whereby 
it  is  ordered  that  "  no  costs  shall  be  allowed  on  taxation 
to  a  plaintiff  upon  any  counts  or  issues  on  which  he  has 
not  succeeded;  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs;" 
the  defendant  was  entitled  to  the  general  costs  of  the  cause 
upon  all  the  issues  except  those  found  for  the  plaintiff,  in- 
cluding the  expenses  of  witnesses. 

Bayley,  B. — The  Master  has  allowed  the  plaintiff  the 
general  costs,  deducting  the  costs  to  which  the  defendant 
was  entitled  in  respect  of  the  issues  found  for  him.  He 
has  not  allowed  the  defendant  the  costs  of  those  witnesses, 
whose  testimony  was  not  confined  solely  to  the  issues  found 
for  him,  but  who  were  called  to  speak  to  other  subjects 
arising  on  the  issues  found  for  the  plaintiff.  Before  the 
new  rule  there  would  have  been  no  ground  for  this  motion. 
I  think  the  Master  has  put  a  proper  construction  on  the 
rule* 

Rule  refused. 
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Exch.  of  Pleat, 
1834. 

WOODIN  V.  BURFORD. 

Assumpsit  on  the  warranty  of  a  horse.     Plea — the  Although  a 
general  issue.     At  the  trial,  before  Gurney,  B.,  at  the  byr^SonVn- 
Sittings  after  last  Michaelmas  term,  the  plaintiff  read  the  triwtcd  to.cU 

pntnajaeit 

examination  of  a  witness  which  had  been  taken  on  inter-  binds  the  prin- 
rogatoriesy    from    which  it  appeared   that  one    Charles  ^^ty  of  a  plrwrn 
Brampton f  the  servant  of  the  defendant,  who  was  a  horse-  f  "'o"? *il"^' 
dealer,  took  the  horse  in  question  to  the  plaintifiTs  stables;  thingsoid  is  not 

prhndjaeie 

that  the  plaintiff  asked  him  what  he  knew  about  the  horse ;  binding  on  the 
that  he  said  the  horse  had  come  up  from  the  country,  e"pre«rautborU 
and  he  knew  very  little  about  it  himself;  that  it  had  a  tymtutbe 

shewn;  and, 

cough,  but  that  the  plaintiff  could  soon  set  that  to  rights;  therefore,  where 

that  the  plaintiff  said  he  did  not  mind  if  it  was  only  a  sold  by  if .  to  i?., 

cough,  as  he  knew  how  to  deal  with  it.     A  receipt,  con-  on^ddiieii"' Ae 

taining  a  warranty,  was  then  written  out,  and  signed  by  horse  to  A, 

■n  r¥ii  •  ^         1    •  •  1  made  certain 

Brampton.      This  receipt  was  produced  m  evidence  to  statements,  and 
prove  the  warranty.     The  learned  Baron  was  of  opinion  fo^he  pr^of 

that  Brampton  was  merely  an  agent  for  the  purpose  of  ***5  />o"«»  con- 
taining a  war- 
delivering  the  horse  and  receiving  the  money ;  and  it  not  ranty  -.—Held, 

being  shewn  that  he  had  any  authority  to  give  the  war-  on^he'warranty! 

ranty,  nonsuited  the  plaintiff.  ^-  ^d'b  ^^'th 

statements  or 

jP.  Pollock  now  moved  to  set  aside   the  nonsuit,  and  servant,  as  no 
for  a  new  trial;  and  contended  that  it  ought  to  have  been  ^to^ve^tbe"" 
left  to  the  jury  to  determine  whether  Brampton  had  any  warranty  was 

shewn. 

authority  to  give  the  warranty ;  and  that  it  was  to  be  as- 
sumed that  Brampton  had  communicated  the  fact  of  his 
having  given  the  warranty  to  the  defendant;  and  that  the 
defendant  had  therefore  recognised  the  warranty  by  ac- 
quiescing in  it. 

Bayley,  B. — The  question  is,  whether  what  was  said 
by  Brampton  at  the  time  he  delivered  the  horse  to  the 
plaintiff,  and  whether  the  receipt  signed  by  him,  is  evidence 

VOL.  II.  D  D  LX. 
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Exch.  rf  PUas,  to  bind  his  master,  the  defendant.     Now   what  is  said 
1834.  • 

^  '  ^     by  a  servant  is  not  evidence  against  the    master,   un- 

WooDiN  less  he  has  some  authority  given  him  to  make  the  repre- 
BujiFOED.  sentation;  and  the  question  in  this  case  is,  whether  there 
is  reasonable  ground  for  inferring  such  authority.  It  is 
quite  clear,  that,  before  the  time  when  the  horae  wa^  de- 
livered to  the  plaintiff,  and  the  receipt  wa«  given,  there 
had  been  a  bargain  between  the  defendant  and  the  plain- 
tiff; and  all  that  Brampton  was  directed  to  ^o,  wag  to 
take  the  horse  to  the  plaintiff  and  receive  the  money*  It 
seems  to  me,  that  although  a  warranty  given  by  a  person 
entrusted  to  sell  primd  facie  binds  the  principal,  yet  the 
warranty  of  a  person  entrusted  merely  to  deliver  b  not 
primd  facie  binding  on  the  principal,  but  an  express  au- 
thority must  be  shewn.  The  plaintiff  in  this  case  did  not 
shew  any  such  authority,  and  therefore  did  not  make  out 
any  case  for  the  jury. 

Vaughan,  B. —  The  simple  question  is,  was  there 
enough,  on  the  mere  production  of  the  receipt,  under  the 
circumstances,  to  infer  an  authority  ?  It  is  quite  clear  that 
there  had  been  a  previous  bargain ;  and  the  servant  of  the 
defendant  being  sent  merely  to  deliver  the  horse  cannot 
be  considccd  as  his  agent  authorized  to  give  a  warranty* 

BoLLAND,  B. — No  inference  of  authority  in  the  agent 
can  be  deduced  from  his  signing  the  receipt.  If  any  such 
authority  had  been  given  to  Brampton^  he  might  have 
been  called  to  prove  it. 

GuRNEY,  B.,  concurred. 

Rule  refused. 
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Revenue, 
1834. 


The  Attorney  General  v.  George  Dummie. 


JLHE  defendant,  having  been  served  with  a  notice  to  inaninforma- 
^ppear  to  an  information  against  him  **  for  certain  offences  exdie^awf,the 
against  the  excise  laws,"  obtained  a  rule  on  an  affidavit  that  ^^^  7*2^"  . 

^  '  ^  mit  a  defendant 

he  was  not  worth,  over  and  above  his  wearing  apparel,  to  defend  mfir^ 
the  sum  of  5L,  to  be  admitted  to  defend  informd  pauperis^  the  common  af- 
and  also  that  he  might  be  allowed  a  copy  of  the  informa-  J^^t*,t^^5/, 

tion  gratis.  oyer  and  above 

*^  hi8  wearing  ap- 

parel. 

Tancred,  for  the  Crown. — The  Court  has  no  power  to  fendant*haidng" 
allow  the  defendant  to  appear  in  formd  pauperis.    The  S*^'**^***  *J* 
statute  3  &  4  Will,  4,  c.  53,  s.  97,  upon  which  this  appli-  might  be  aiiow- 
cation  is  founded,  and  agreeably  to  which  the  defendant's  infonnation 
affidavit  was  framed,  does  not  apply  to  excise  informa-  coiSt'hdd  that 
lions;  and,   in  addition  to  the  affidavit,  the  defendant  they  could  not 

grant  a  copy  of 

ought  to  have  produced  a  certificate  of  counsel  that  he  the  information, 
had  merits  which  was  as  essential  as  though  he  had  ap-  feI,dantVa»  on- 
plied  to  sue  in  forma  pauperis.     There  is  no  precedent  Jy  «ntitfed  to 
whatever  for  granting  a  copy  of  an  information  to  a  pau-  mation  read 
per  defendant.     The   notice   to   appear  is  sufficient   to  the  offlcerrand 
enable  the  defendant  to  plead  to  the  information.  ^!*.?f  ^*  ff\ 


Bayley,  B. — The  defendant  has  not  had  a  copy  of  the 
information,  and  how  could  counsel  say  that  he  had  a  good 
defence  on  the  merits?  He  could  not  know  from  a  notice  in 
such  general  terms  as  this  is  what  the  offence  is.  In  the 
case  of  a  plaintiff  suing  in  forma  pauperis,  the  opposite 
party  is  of  necessity  put  to  expense  by  his  being  suffered 
to  proceed,  and,  therefore,  the  Court  requires  something 
more  than  the  mere  affidavit  of  poverty.  As  to  allowing 
a  copy  of  the  information,  the  course  of  the  Court  of 
Kings  Bench  was,  for  the  officer  to  call  the  defendant  up, 
to  read  over  the  whole  of  the  charge  to  him,  and  to  ask 
him  whether  he  chose  to  plead  then,  or  to  take  time.     As 

D  na 


either  plead  in- 
stanter  or  at  a 
future  day. 
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1834. 


Att.  Gen. 

V, 
DUMMIE. 


it  seems  to  me,  all  that  the  defendant  is  entitled  to  is  to 
have  the  information  read  over  to  him,  and  then  to  say 
whether  he  will  plead  instanter,  or  that  he  wishes  for  time 
to  plead  at  some  future  day.  We  can  direct  the  clerk  in 
Court  on  the  part  of  the  Crown  to  attend  in  Court  to- 
morrow morning,  for  the  purpose  of  reading  over  the  in- 
formation to  the  defendant;  and  to  attend  again  at  a  future 
day^  if  necessary,  to  take  his  plea. 

Accordingly,  on  the  following  morning,  the  defendant 
again  appeared  in  Court,  and  the  officer  having  read  the 
information  to  him,  he  pleaded  "  Not  guilty,"  which  plea 
was  then  recorded. 


Erek.  rf  Pleas.         Best,  Assignee  of  Thorowgood,  an  Insolvent,  v, 

Argles. 

A  legacy  of  ASSUMPSII'  for  money  had  and  received.  The  cause 
b2e^nbSue"aA^^  was  tried  at  Guildhall,  at  the  Sittings  after  IVinity  Term, 
to  the  wife  of      1833,  before  Gurnevt  B.     It  appeared  that  Thorowgood, 

jt,f  and  A,  be- 

ing  indebted  to  on  the  1 6th  Mai/,  1 832,  was  discharged  under  the  Insol- 
sent  ^.  the' foi-   ^^"^  Act ;  that  his  petition  was  filed,  and  the  assignment 

mwtfsf^^d  b  ^^^^  ^"  ^*^®  ^^^^  ^^  February,  1832 ;  and  that  the  plain- 
hinueif  and        tiff  was  appointed  his  assignee.     It  appeared,  also,  that  a 

wifSs  *     **  ^^e 

hereby  author-  Captain  Argles,  who  died  in  July,  1831,  had  by  his  will 
toreof  thcTate  bequeathed  a  legacy  of  100/.  to  the  insolvent's  wife.  On 
to  pay  to    ^he  3rd  of  April,  1832,  at  a  meeting  at  which  were  pre- 

you  any  legacy  *  ^  r 

or  monies  that 
he  may  have 

bequeathed  to  us  or  either  of  us,  in  part  payment  of  the  various  sums  you  have  so  kindly  lent  as» 
and  your  receipt  shall  be  to  them  a  suflScient  discharge  for  the  same.  There  appears  to  be  about 
1502.  due  to  you."  B»  communicated  to  the  executors  that  he  had  a  claim  on  the  legacy;  but  the 
executor  said  he  would  pay  it  to  Mrs.  A.  After  this  communication  had  been  made,  A,,  in  Jaa- 
tfory,  1832,  went  to  prison,  and  on  the  29th  of  February  petitioned  for  his  discharge  under  the 
Insolvent  Debtors'  Act,  and  executed  an  assignment  to  the  assignee;  and  on  the  16th  of  Mat/f 
1832,  he  obtained  his  discharge  accordingly.  On  the  3rd  o{  Aprily  1832,  the  executor  paid  Mrs. 
A,  the  amount  of  the  legacy,  which  she  immediately  paid  over  to  B.^  under  the  authority  before 
mentioned: — Heldt  that  the  property  in  the  legacy  passed  to  A,*s  assignee  under  the  Insolvent 
Debtors*  Act. 
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sent  the  insolvent's  wife,  the  defcnilant,  and  the  executor  Exch,  of  Picas, 

of  Captain  Argles,  the  latter  paid  Mrs.  Thorowgood  97/., 

being  the  amount  of  the  legacy  minus  the  legacy  duty, 

which  she  immediately  paid  over  to  the  defendant  under 

the  authority  hereafter  mentioned.     On  the  part  of  the 

defendant  it  was  proved,  that,  before  and  on  the  18th  of 

July,  1831,  the  insolvent  was  indebted  to  the  defendant  in 

150/.  and  upwards,  and  which  still  remained  unpaid;  and 

that  the  insolvent  sent  the  following  document,  signed  by 

himself  and  wife,  to  the  defendant : — 

"  We  hereby  authorize  the  executors  of  the  late  Cap- 
tain Argles  to  pay  to  you  any  legacy  or  monies  that  he 
may  have  bequeathed  to  us,  or  either  of  us,  in  part  pay- 
ment of  the  various  sums  you  have  so  kindly  lent  us;  and 
your  receipt  shall  be  to  them  a  sufficient  discharge  for  the 
same.     There  appears  to  be  about  150/.  due  to  you. 

5,  King  Streety  J.  H,  Thorowgood, 

1 0  July,  1 83 1 .  Cath.  Thorowgood:' 

•*  To  Mr.  Argles:' 

This  document  was  inclosed  in  the  following  letter, 
which  was  given  in  evidence : — 

"  Dear  George, — Myself  and  Kale  herewith  send  you 
an  order  to  receive  any  legacy  and  monies  there  may  be 
left  to  us  by  our  dear  departed  uncle,  in  part  payment  to 
you  for  the  sum  due,  although  I  fear  it  will  not  cover  your 
demand  against  us;  but  you  must  take  the  will  for  the 

^^®^-  "  J.  H.  Thorowgood:' 

Before  the  insolvent  went  to  prison  in  January,  1832,  it  was 
communicated  to  the  executor  of  Captain  Argles'  will,  by 
the  defendant,  that  he  had  a  claim  on  the  legacy  in  question, 
but  the  executor  said  he  would  pay  it  to  Mrs.  Thorow- 
good,  and  he  appointed  all  parties  to  attend,  when  it 
was  paid.     It  was  admitted,  on  the  part  of  the  plaintiff. 
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Etch,  of  PUas,  that  the  transaction  was  bond  fide;  but  it  was  contended, 
1834. 

that  the  authority  was  revoked  by  Thorowgood^s  discharge 

under  the  Insolvent  Act,  from  the  time  of  his  filing  his 
petition.  The  learned  Judge  directed  a  nonsuit,  with  li- 
berty to  the  plaintiff  to  move  to  enter  a  verdict  £ar  97/« 
Accordingly,  a  rule  nisi  to  enter  a  verdict  was  obtained, 
on  the  ground  that  the  document  did  not  operate  to  vest 
the  legacy  in  the  defendant;  and  Williams  v.  Everett  wus 
cited;  against  which  rule — 

fV,  H.  Watson  shewed  cause. — The  transaction  being 
bond  fide^  the  legacy  vested  in  the  defendant  before  the 
insolvent  went  to  prison.  It  is  obvious,  from  the  tenor 
of  the  instrument,  that  the  insolvent  and  his  wife  intended 
to  divest  themselves  of  all  interest  or  control  over  the 
legacy,  and  to  vest  it  in  the  defendant.  If  so,  then  the 
plaintiff  is  not  entitled  to  recover;  for  the  insolvent  had 
no  beneficial  interest  which  would  vest  in  his  assignee. 
The  argument  on  the  other  side  is,  that  this  is  a  mere  au- 
thority; but  it  is  an  authority  coupled  with  an  interest, 
and  not  revocable  according  to  the  well-known  distinction 
between  a  naked  authority  and  an  authority  coupled  with 
an  interest  If  it  were  an  authority  not  revo$:able,  then 
it  was  an  assignment,  and  all  interest  passed;  for  an 
assignment  of  a  chose  in  action  is  only  an  irrevocable, 
authority  to  receive  the  subject-matter  of  the  chose  in 
action.  And  an  order  on,  or  authority  to  receive,  a 
particular  fund  has  always  been  held  in  equity  to  be  an 
assignment.  Thus,  in  Row  v.  Dawson  (a),  where  A*  lent 
money  to  B,,  and  B.  gave  A.  a  draft  upon  a  fund  due  to 
him  out  of  the  Exchequer,  this  was  held  an  assignment  of 
the  fund ;  and  there  the  Lord  Chancellor  distinguishes 
between  an  order  on  a  particular  fund  where  there  is  an 
assignment,   and  an  order  on.  funds  generally,   which  is. 

(a)  I  Ves.  aai. 
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merely  a  bill  of  exchange.  That  is  a  conclusive  ailtho-  **<?*•  »/  ^^oh 
rity  in  the  present  case.  Yeeties  y.  Groves  (a),  Sfhith  y. 
Everett  {b),  and  Ex  parte  South  (c),  are  to  the  same  ef- 
fect; and  the  authority  of  these  cases  was  recognised  by 
JUderson^  J.,  in  Crowfoot  v.  Gurney  {d).  [Bayley^  B. — 
In  all  these  cases  the  order  had  been  communicated  to  the 
persons  who  were  to  pay^  and  we  must  infer  that  they  as- 
sented to  the  transfer.]  In  none  of  the  cases  is  any  im- 
portance attached  to  the  assent  on  the  part  of  the  person 
to  pay^  nor  is  such  a  fact  known.  On  the  contrary,  the 
decisions  passed  on  other  grounds.  The  assent  of  the 
party  to  pay  cannot  make  a  document  more  or  less  an  as- 
signment. Assignment  or  not  is  a  matter  between  the 
assignor  and  assignee  and  the  holder  of  the  fund.  If|  then, 
all  beneficial  interest  passed  by  this  assignment,  then  the 
assignee  can  have  no  right — as  it  is  well  estabKshed  that 
nothing  passes  to  an  assignee  but  such  things  as  a  bank- 
rupt or  insolvent  has  the  beneficial  interest  in.  Winch 
V.  Keeley  (e),  Carpenter  v.  Marnell  (jT).  So,  in  Letms  v. 
Wallis  (g),  a  debt  assigned  was  held  not  to  be  attachable 
on  a  foreign  attachment  in  London  against  the  assignor. 
The  case  of  WiUiams  v.  Everett  {h)  has  no  application. 
The  question  there  was  merely  whether  a  person  receiving 
money,  was  liable  to  an  action  at  the  suit  of  a  person,  who 
held  a  bill  drawn  upon  him,  against  part  of  that  money 
before  he  had  promised  to  pay  the  person  holding  the 
bill ;  for,  in  that  case,  there  was  no  privity.  Moreover,  in 
that  case,  the  bill  was  drawn  on  funds  generally.  There 
is  a  class  of  cases,  of  which  Ctixon  v.  Chadley  (t)  is  one, 
where  the  transfer  of  a  debt  was  held  not  sufiictent  to 
enable  the  assignee  to  maintain  an  action  without  a  pro- 
mise by  the  debtor,  but  these  cases  are  not  in  point;  for 

(fl)  I  Ves.  jun.  280.  (/")  3  Bos.  &  Pul.  40. 

(6)  4  Br.  Ch.Ca.  64.  (g)  T.  Jones,  222. 

(c)  3  Swanst.  392.  (A)  14  East,  582. 

id)  2  M.  &  Scott,  473;  9  Bing.  (i)  3  B.  &  C.  591 ;   5  D.  &  R. 

376.  417. 
(e)  I  T.  R,  619. 
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Ejcch.  of  PUat,  after  an  order  to  pay,  and  before  assent^  it  is  clear  that 

the  assignees,  in  case  of  the  bankruptcy  of  the  assignor^ 
could  not  claim  the  debt.  There  is  one  case  at  law,  Gilh 
son  V.  Minet  (a),  where  it  was  held,  that  an  order  before 
acceptance  by  the  banker  was  countermandable;  assum- 
ing it  to  be  law,  those  were  orders  on  funds  generally,  and 
not  the  transfer  of  a  particular  fund.  The  present  case 
ranges  itself  within  the  principle  o{  Fisher  v.  MiUer  (6),  be- 
ing an  appropriation  of  a  particular  fund.  There  is  no  case 
at  law  where  a  fund  has  been  transferred,  or  where  there 
was  an  authority  to  receive  for  a  valuable  consideration,  in 
which  it  has  been  held^  as  between  assignor  and  assignee, 
that  the  assignor  had  a  power  to  revoke.  There  is  no 
case,  either  in  law  or  equity,  where  there  was  an  order 
on  a  particular  fund,  and  notice  given  of  the  order>  in 
which  it  has  not  been  held  to  be  an  assignment.  Here 
it  was  expressly  communicated  to  the  executor  that  the 
plaintiff  had  a  claim  on  the  fund.  The  Court  will  take 
notice  of  the  equitable  interest  having  passed  out  of  the 
insolvent ;  for  which  Winch  v.  Keeley  (c),  and  Sumpter  v. 
Cooper  (d),  are  both  authorities.  The  recent  case  of  Car- 
valho  V.  Burn  {e)  does  not  militate  against  this  argument, 
as  in  that  case  there  was  no  appropriation  of  any  parti- 
cular goods  until  after  the  act  of  bankruptcy. 

BompaSf  Serjt.,  and  Comt/n,  conird. — This  was  an  in- 
terest in  the  wife,  and  was  never  reduced  into  possession. 
It  is  quite  clear  that  it  would  have  survived  to  the  wife, 
unless  it  was  reduced  into  possession  by  the  husband  in 
his  lifetime.  [Bai/ley,  B. — The  husband  may  assign  a  wife's 
chose  in  action.]  First,  this  cannot  be  hn  order,  or,  if  it 
is,  it  would  be  a  bill  of  exchange,  and  would  require  a  bill 
stamp.  Emly  v.  Collins  {/),  This  is  not  an  order,  but  a 
mere  authority  to  receive  the  money ;  and  a  bare  authority 

(a)  9  Moore,  31;  2  Bing.  7-  (d)  2  B.  &  Adol.  223. 

(6)  7  Moore,  627;  1  Bing.  150.         (e)  4  Id.  382. 

(c)  1  T.  R.  619.  (/)  6  M.  &  S.  144. 
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to  receive  money  cannot  amount  to  an  assignment.  All  the  ^c*-  «/  P^<»r 
cases  cited  in  Chancery  were  orders  on  particular  funds^ 
and  not^  like  the  present — a  mere  naked  authority.  Taking 
it  to  be  an  assignment,  there  was  no  notice  of  an  assign- 
ment, but  merely  that  the  defendant  had  a  claim  on  the 
fund.  In  all  the  cases  cited,  there  had  been  an  assent. 
Suppose  there  had  been  a  bill  of  exchange  not  accepted, 
would  that  have  taken  the  property  out  of  the  insolvent? 
The  cases  of  Crowfoot  v.  Gurney^  and  Cuxon  v.  Chadley^ 
shew,  that,  without  the  assent  of  the  person  holding  the 
fund,  no  action  at  law  lies,  and  consequently  no  interest 
passes.  In  Row  v.  Dawson^  there  was  a  valuable  considera- 
tion given  at  the  time,  which  is  important.  Here,  there 
was  no  valuable  consideration  at  the  time.  Besides,  in 
Row  v.  Dawson^  the  order  was  deposited  and  assented  to, 
and  the  person  receiving  the  order  became  bound  to  pay ; 
and  there  is  the  same  answer  to  be  given  to  all  the  other 
cases  in  equity  which  have  been  cited.  In  the  present  case, 
no  assent  was  given  by  the  executor,  and  therefore  the  au- 
thority remained  a  mere  naked  authority.  If  this  had  been 
an  order  on  the  executor  to  pay  the  legacy  to  the  de- 
fendant, and  the  executor  had  said  he  would  pay  the  de- 
fendant, it  would  have  been  difierent.  But  here  it  is  a 
mere  naked  authority,  and  until  an  assent  by  the  execu- 
tor, the  interest  in  the  legacy  remained  in  the  insolvent, 
and  he  alone  could  recover  it. 

Cur.  adv.  vult, 

Bayley,  B.,  now  delivered  the  judgment  of  the  Court. 
After  stating  the  facts,  he  proceeded : — The  question  is, 
whether  or  not  the  authority  to  receive  the  legacy,  either 
alone  or  coupled  with  the  letter,  was  an  assignment  either 
at  law  or  in  equity;  we  agree,  that  if  this  was  plainly  and 
clearly  an  assignment  in  equity,  then  Thorowgood^  the 
insolvent,  would  only  have  been  trustee  for  the  defen- 
dant, and  consequently  no  interest  would  pass  to  his  as- 
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Exeh,  of  Pieati  signees  on  his  discharge  under  the  Insolvent  Act,  and 

his  creditors  could  have  no  claim  to  this  legacy;  we  are, 
therefore,  to  see  whether  this  is  such  a  trust  or  not;  if 
it  is  a  doubtful  equity,  it  must  be  left  to  a  Court  of  equity. 
Now,  the  instrument  in  question  purports  to  be  a  mere 
authority  to  pay  the  legacy.  The  executor  has  that  in- 
strument handed  to  him,  but  he  peremptorily  declines 
to  act  when  he  had  notice.  When  apprized  of  this  trans- 
fer, he  refuses  to  act  or  to  accede  to  it.  This  instrument 
does  not  purport  to  be  an  order.  If  it  were  an  order, 
it  might  require  a  stamp,  and,  it  is  to  be  observed,  that 
there  was  no  fresh  advance  when  the  order  was  given.  It 
is  not  an  order,  nor  is  it  a  power  of  attorney,  for  it  does 
not  authorize  the  defendant  to  sue  for  or  recover  the 
legacy.  It  certainly  might  give  a  power  to  claim  it  in 
equity,  but  it  is  only  a  mere  authority.  It  merely  im- 
ports, that  the  executor  is  to  pay  if  he  pleases.  We  do 
not  say,  that  it  will  not  give  a  right  to  this  legacy  in 
equity;  but  it  is  not  so  clear  that  we  can  say  that  a  Court 
of  equity  would  certainly  decree  that  the  legacy  passed 
to  the  defendant.  If  a  Court  of  equity  be  of  that  opinion, 
they  can  stop  execution.  In  looking  into  the  cases  at 
law  and  in  equity,  I  cannot  see  any  thing  which  satis- 
fies me  that  this  is  an  assignment.  Several  cases  have 
been  referred  to,  both  at  law  and  in  equity.  Crowfoot  v. 
Gurnet/  was  a  case  at  law;  the  party  was  directed  to  pay; 
the  debtor  assented  to  the  order,  and  he  thereby  became 
liable  to  pay  the  money,  and  the  right  as  to  the  original 
debtor  ceased.  The  same  observation  applies  to  the  case 
Ex  parte  South;  the  debtor  acceded  to  the  order.  In  Row 
v.  Dawson^  and  Smith  v.  Everett,  the  instruments  were  or- 
ders, purchased  for  a  valuable  consideration ;  here,  there 
was  no  fresh  advance.  I  cannot  say  that  this  may  not  make 
a  difference  in  equity.  In  Smith  v.  Everett,  there  was  a 
valuable  consideration;  the  transaction  might  be  consider- 
etl  a  purchase  of  so  much  of  the  fund.   A  party  purchasing 
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a.  right  is  certainly  entitled  to  the  money.  The  document  AVcA.  of  Pieag^ 
here  does  not  pledge  the  insolvent,  and  there  is  no  new  ad- 
vance on  this  order  or  authority.  Sitting  in  a  Court  of  law, 
we  should  be  going  beyond  what  the  law  can  go  to  say  that 
this  is  an  equitable  assignment.  We  shall  proceed  on  the 
authority  of  Carvalho  v.  Burn,  and  say,  as  the  equity  is 
4iot  clear,  that  the  defendant  must  go  to  a  Court  of  equity. 

Rule  absolute. 


Pickup  and  Another,  Executors,  r.  Wharton. 

JL  HIS  action^  in  which  the  defendant  was  arrested,  was  Where  an  ete- 
commenced  in  the  year  1832  by  the  plaintiffs,  as  executors,  utlSlto^suestiT' 
against  the  defendant,  to  recover  the  amount  of  a  promis-  his  reprcsenta- 

.  .  tive  character, 

sory  note  given  by  the  defendant  to  the  testator  m  the  year  and  the  defen- 
1812.  All  the  promises  were  laid  to  the  testator  in  his  life-  judg,^ent*a8  in 
time.     The  defendant  pleaded  the  general  issue,  and  the  case  of  a  nonsuit, 

^  °  ^     '  the  executor 

Statute  of  Limitations.     Notice  of  trial  was  given  for  the  is  not  liable  to 
Lancaster  Summer  Assizes,  1832,  which  was  afterwards  cause,  but  only 
countermanded,  and  a  rule  for  judgment  as  in  case  of  a  [<>  such  costs  as 

'  •»       D  naire  been  occa- 

nonsuit  having  been  obtained,  it  was  afterwards  discharged  sioned  byhis 
on  a  peremptory  undertaking.  The  plaintiffs  having  again  giigence  in  noi 
failed  to  proceed  to  trial,  the  defendant,  in  Michaelmas  IJ^    "^  *** 
Term,  1833,  obtained  judgment  as  in  case  of  a  nonsuit; 
and  the  Master  having,  on  taxation  of  costs,  allowed  the  de-> 
fendant  the  whole  costs  of  the  cause,  Btdt  obtained  a  rule 
for  the  Master  to  review  the  taxation,  and  allow  such  costs 
only  as  had  been  occasioned  by  the  plaintiffs'  wilful  negli- 
gence in  not  proceeding  to   trial.     He  cited  Woolteyy. 
Sloper{a).    In  the  affidavits  on  the  part  of  the  defendant 
it  was  stated,  that  the  plaintiffs  were  informed  of  the  de- 
fence under  the  Statute  of  Limitations,  soon  after  the  ar- 
rest; and  in  the  affidavits  on  the  part  of  the  plaintiffs,  that 

(a)  3  M.  &  Scott,  248;  9  Bing.  754. 
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Bxch,  of  Pleas,  the  defendant  had  made  a  verbal  promise  to  pay  within 
*^  SIX  years. 

Pickup 

Wharton.  Addison  shewed   cause. — Admitting  that  an  executor 

suing  upon  a  contract  entered  into  with  his  testator  is 
not  generally  liable  to  costs,  yet  where  he  has  a  judgment 
against  him,  through  his  own  wilful  neglect  or  default,  or 
want  of  diligence  in  inquiring  into  the  cause  of  action,  the 
Courts  will  direct  that  he  shall  pay  costs.  Here  the  plain- 
tiffs had  an  opportunity  of  knowing  or  suspecting,  from 
the  date  of  the  note,  that  they  had  no  good  cause  of  action, 
and  it  was  therefore  incumbent  on  them  to  make  diligent 
inquiries  before  they  commenced  the  action,  or  arrested 
the  defendant,  and  they  ought  not  to  have  proceeded  after 
they  had  been  uiformed  of  the  defence,  or,  at  all  events, 
after  the  plea  of  the  Statute  of  Limitations  was  pleaded. 
This  rule  was  moved  on  the  authority  of  fFooUey  v.  Sloper, 
where  it  was  certainly  held,  that  executors  are  not  liable 
to  costs  on  a  judgment  as  in  case  of  a  nonsuit ;  but  that  de- 
cision proceeded  on  the  strictness  of  the  words  of  the 
statute,  and  is  at  variance  with  previous  decisions.  In 
Coomber  v.  Hardcastle  (a),  where  the  plaintiff  sued  as  ad- 
ministrator upon  a  contract  made  with  his  intestate,  and 
there  was  a  verdict  against  him,  the  Court  made  an  order 
on  the  plaintiff  to  pay  the  costs.  There  Rooke^  J.,  says, 
*^  It  is  clear  upon  the  statute,  that  where  an  executor  or 
administrator  necessarily  sues  as  such,  he  is  not  liable  to 
costs.  And  yet  it  has  been  holden,  that  where  an  execu- 
tor is  guilty  of  misbehaviour,  he  shall  pay  costs."  In 
Hawes  v.  Saunders  {b),  the  executrix  sued  in  her  repre- 
sentative character,  and  therefore  was  not  within  the  words 
of  the  statute,  yet  it  was  held  that  she  was  liable  to  pay 
costs  of  a  nonpros;  and  Lord  Mansfield  said,  ^*  The  pri- 
vilege of  executors  is  too  great  already.  They  ought  to 
be  properly  informed  before  they  bring  actions."  In  Higgs 

(a)  3  B.  &  P.  116.  (b)  3  Burr.  1684. 


V, 

Wharton. 
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V.  Warry  (o),  the  decision  that  the  plaintiff,  an  adminis-  Exch,  of  PUat, 
tratrix,  was  liable  to  pay  the  costs  of  a  nonpros,  pro-  ^  _  '  ^ 
ceeded  entirely  on  the  ground  that  she  had  been  in  fault.  pickup 
Lord  Kenyon  there  observed:  ''  It  is  hard  that  executors 
and  administrators  who  have  been  in  fault  should  be  ex- 
cused paying  the  costs.*'  ''  If  the  precedents  clashed, 
and  we  were  bound  to  overset  one  class  of  cases  or  an- 
other, I  should  be  disposed  to  overturn  those  that  do  not 
coincide  with  the  reason  and  justice  of  the  case.'*  There 
is  no  reason  why  the  practice  should  be  different  in  the 
case  of  a  judgment  as  in  case  of  a  nonsuit  and  a  nonpros, 
as  both  happen  from  the  default  of  the  plaintiff.  If  there 
has  been  any  negligence,  it  is  sufficient.  Here  there  was 
negligence  and  oppression  in  arresting  the  defendant^  as 
the  plaintiffs  must  have  been  aware  of  the  defence  which 
would  be  set  up;  and  even  supposing  there  had  been  a 
verbal  promise  to  pay  within  six  years,  they  must  have 
known  that  it  ought  to  have  been  in  writing. 

Bayley,  B. — The  rule  is  laid  down  without  any  de- 
gree of  doubt  in  an  excellent  book  of  practice  (6):  and  it 
is  this,  that  an  executor,  where  he  sues  necessarily  in  his 
representative  character,  i  not  liable  to  costs  upon  a 
nonsuit  or  judgment  as  in  case  of  a  nonsuit;  and  it  is 
also  there  laid  down,  (and  such  has  been  the  settled  rule 
ever  since  I  have  been  in  the  profession),  that  an  executor 
or  administrator  is  liable  to  costs  on  a  judgment  of  non- 
pros. Why  is  he  so  liable?  Because  the  judgment  of  non- 
pros is  for  his  own  personal  default.  He  does  not  de- 
clare or  reply,  or  take  the  steps  which  he  ought  to  take, 
and  his  neglect  is  recorded,  and  thereupon  costs  are 
awarded  to  the  defendant.  The  judgment  of  nonpros  is 
for  the  personal  default  and  neglect  of  the  plaintiff,  which 
appears  upon  the  face  of  the  record^  and,  as  I  have  always 

{a)  6  T.  R.  654.  (h)  Tidd'»  Practice,  978. 
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Krch.  of  pietu,  considered,  is  the  foundation  for  the  adjudication  of  costs. 
^  In  the  case  of  a  discontinuance,  the  costs  are  discretionary; 
PicKUF  an  executor  is  or  b  not  liable  to  pay  costs,  according  to  cir- 
Wharton,  cumstances.  When  he  applies  to  a  Judge  for  leave  to  dii- 
continue,  he  applies  for  a  favour,  and  the  Judge  may  impose 
terms.  If  the  Judge  sees  that  the  action  has  been  hastily 
and  improperly  commenced,  he  may  think  it  fit  that  the  ex- 
ecutor should  pay  the  costs;  but  if  he  finds  that  the  acdon 
was  properly  commenced,  but  that  new  circumstances  hate 
since  arisen  to  make  it  prudent  to  discontinue,  he  may,  in 
his  discretion,  relieve  the  executor  from  the  payment  of 
costs.  It  is  laid  down  as  a  general  rule,  however,  that  an 
executor  or  administrator  shall  not  pay  costs  upon  a  dis- 
continuance or  for  not  proceeding  to  trial  according  to  no- 
tice, unless  he  has  knounngly  brought  a  wrong  action,  or 
otherwise  been  guilty  of  a  wilful  default;  *'  nor,  where  he 
sues  merely  in  outer  droit,  is  he  liable  to  costs  upon  a  judg- 
ment as  in-case  of  a  nonsuit."  In  Booth  v.  HoU  (a)  the  Court 
decided  that  a  defendant  was  not  entitled  to  costs  upon  a 
judgment  as  in  case  of  a  nonsuit  against  executors;  a  judg- 
ment as  in  case  of  a  nonsuit  is  the  same  as  a  nonsuit,  and 
must  be  attended  with  similar  consequences;  and  no  costs 
are  allowed  on  a  nonsuit.  The  case  in  Henry  BUickstone 
does  not  stand  alone  and  unsupported ;  but  for  the  last 
forty  years,  I  may  say,  no  instance  has  been  known  of 
costs  allowed  against  an  executor  on  a  judgment  as  in  case 
of  a  nonsuit.  The  eflfect  of  a  different  practice  would  be, 
that  in  every  case  the  Court  would  be  called  upon  to  con- 
sider whether  the  executor  had  improperly  or  indiscreetly 
commenced  the  action. 

Vaughan,  B. — All  the  cases  cited  are  distinguishable; 
they  were  cases  of  wilful  default. 

(a)  2  H.  Blackst.  277- 
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BoLLAND.  B. — In  Eaves  v.  Mocaio  (a)  the  Court  laid  £«?*•  of  Pleat, 

.  1834. 

it  down  that  an  executor  shall  not  pay  costs  of  nonsuit  ^  '  ^ 

where  he  cannot  sue  but  as  executor;  but  that,  in  trover,        Pickup 

and  conversion  in  the  time  of  the  executor,  he  shall  pay      Wharton. 

costs,  ''  for  he  need  not  name  himself  executor.'*    So,  if 

an  executor  will  not  go  on  to  trial  according  to  his  notice, 

he  shall  **  pay  costs  for  that."     In  cases  of  nonpros  it  has 

been  decided  that  he  is  liable  to  costs,  as  that  is  owing  to 

his  own  negligence.   In  Coomber  v.  Hardcasile,  the  Court 

recognised  the  doctrine,  that  an  executor  or  administrator 

necessarily  suing  as  such  is  not  made  liable  to  costs  by  the 

statute,  and  that  no  costs  could  be  awarded  against  the 

plaintiff  on  the  record.     But  the  executor  there  had  acted 

contrary  to  good  faith,  and  against  his  own  agreement, 

and  the  Court  visited  him  with  costs  for  his  misconduct. 

That  case  was  noticed  in  fVoollei/ y.Sloper{b),  and  the 

Court  held,  that,  on  a  judgment  as  in  case  of  a  nonsuit, 

an  executor  was  only  liable  to  pay  such  costs  as  had  been 

occasioned  by  his  own  wilful  negligence  in  not  proceeding 

to  trial. 

GuRNEY,  B. — In  Coomber  v.  Ilardcastle  the  plaintiff 
had  lent  his  name  to  other  persons,  and  fraudulently  abused 
the  process  of  the  Court,  and  for  such  gross  misconduct 
and  contempt  of  the  Court  he  was  ordered  to  pay  the 
costs. 


Addison  subsequently  suggested,  that  the  judgment  as 
in  case  of  a  nonsuit  was  obtained  after  the  recent  statute 
3  &  4  Will.  4,  c.  42,  s.  31,  came  into  operation,  and  that  a 
question  was  then  pending  in  the  Court  of  King^s  Bench 
as  to  whether  the  statute  was  retrospective. 

(a)  1  Salk.  314.  (6)  3  M.  &  Scott,  248 ;  9  Bing.  754. 
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Ejeeh.  of  Pkat,      Thb  Court  upon  this  allowed  the  case  to  stand  over; 

1834 

^     and,  in  Easier  Term — 

Pickup 

^*  Bayley,  B.,  said,  that  the  Court  had  conferred  with 

the  Judges  of  the  King*s  Bench,  and  that  both  Courts 
concurred  in  thinking  the  statute  retrospective;  but  that, 
where  the  plaintiff  has  taken  no  steps  since  the  statute, 
his  situation  as  to  costs  ought  not  to  be  altered  thereby, 
and  the  rule  was  made  absolute. 

Rule  absolute. 


Callum  v.  Leeson. 

An  aflsdavit  of  JLN  this  case,  Kellj/  obtained  a  rule  to  shew  cause  why 
neyientandad-  ^^^  defendant  should  not  be  discharged  out  of  custody. 
vanced,  and  in-^  Q^^  ground  of  objection  was,  that  he  had  been  arrested  by 
Ss  bad.  the  name  of  "  Henry  Leeson,**  instead  of  "  Thomas  Henry 

tber,  fince  the  Leeson^*  and  another  objection  was,  that  the  affidavit  of 
c^ 42* 8^*1'^ a  ^^^*  ^*®  "for  920/.  and  upwards,  money  lent  and  ad- 
defendant  who    vanced,  and  interest  thereon,"  and  that  the  plaintiff  had 

has  been  arrest-  1  /•      • 

ed  by  a  wrong    uo  right  to  arrest  for  interest. 

Christian  name, 
is  entitled  to  be 

discharged  on  Wightman  shewed  cause. — The  first  objection  is  un- 

tenable since  the  stat.  3  &  4  Will.  4,  c.  42,  s.  1 1,  by  which 
it  is  enacted  "  that  no  plea  in  abatement  for  a  misnomer 
shall  be  allowed  in  any  personal  action,  but  that  in  all 
cases  in  which  a  misnomer  would  but  for  this  act  have 
been  by  law  pleadable  in  abatement,  in  such  actions  the 
defendant  shall  be  at  liberty  to  cause  the  declaration  to  be 
amended  at  the  costs  of  the  plaintiff,  by  inserting  the  right 
name  on  a  Judge's  summons."  It  appears,  therefore,  that 
the  statute  intended  to  preclude  all  objections  on  the 
ground  of  misnomer,  where  there  is  no  doubt  of  the  iden- 
tity of  the  party.     The  defendant  might  have  compelled 


HILARY  TERM,  4  WILL.  IV.  407 

the  plaintiff*  to  amend,  by  inserting  the  right  name,  but  lie  E^eh,  of  Pleas, 
has  made  no  appHcation.  With  regard  to  the  other  ob- 
jection, that  the  plaintiff*  had  no  right  to  arrest  for  inter- 
est— ^by  the  28th  section  of  the  above  statute  the  jury  may 
now  allow  interest  upon  money  lent,  and,  therefore,  there 
can  be  no  objection  to  an  arrest  for  interest. 

Kelly i  contrh. — In  Brooke  v.  Coleman  (a)  it  was  held 
that  an  affidavit,  that  a  party  was  indebted  upon  and  by 
virtue  of  a  bill  of  exchange,  must  specify  the  amount  of 
the  bill,  because  part  of  the  debt  might  be  made  up  of 
interest.  That  shews  that  the  plaintiff*  has  no  right  to 
arrest  for  interest;  and  the  recent  statute  does  not  at  all 
apply. 

Bayley,  B. — I  am  not  aware  of  any  authority  to  the 
effect,  that  a  party  can  be  held  to  bail  for  interest*  It  has 
been  decided,  that,  in  affidavits  on  bills  of  exchange,  it  is 
not  sufficient  to  state  that  the  defendant  was  indebted  in 
such  a  sum  on  a  bill  of  exchange,  without  mentioning  the 
sum  for  which  the  bill  was  given,  because  the  sum  in  which 
the  defendant  is  sworn  to  be  indebted  may  be  made  up 
partly  of  principal  and  partly  of  interest.  Until  the  late 
statute,  interest  could  not  be  recovered  on  money  lent,  and 
all  that  that  statute  does  is  to  allow  the  jury  to  give  it  if 
they  shall  think  fit  to  do  so.  Upon  the  first  point  I  have 
some  doubt  whether  the  statute  does  not  apply ;  but,  upon 
the  other  point,  the  rule  must  be  absolute,  without  costs. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  1  C.  &  M.  621. 


VOL.  U.  £  E  EX. 


4i0 
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Lord 

MONTFORD. 


^'^'^*-^/  ^^^»  must  be  taken  to  be  the  day  when  it  was  issued.  Has  any 
^.....^^^^     thing  happened  since  to  put  an  end  to  its  operation?    It 

Braituwaitb  appears  that  it  was  originally  sealed  for  Surrey ,  but,  as  the 
description  of  the  defendant  was  wrong,  it  was  reseated ; 
and  it  was  sealed  a  third  time  because  it  was  discovered 
that  a  wrong  county  was  inserted.  By  this  reseating,  I 
should  say  that  the  originat  writ  did  not  become  functus 
officioy  but  that  effect  was  given  to  it.  What  was  served 
upon  the  defendant?  Why,  the  writ  sued  out  on  the  1st 
of  May^  which  the  second  reseating  authorized  the  plain- 
tiff to  serve  in  the  county  of  Surrey, 


Vaughan,  B. — In  substance  this  may  be  treated  as  a 
writ  of  the  1st  of  May^  continued  by  two  reseatings. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


Where  an  at- 
torney had  been 
admitted  and 
had  practised  in 
the  Court  of 
GretU  Sessions, 
in  Wales,  before 
the  1 1  Geo.  4  & 
l»'i7/.4,  c.  70, 
but  had  ceased 
to  practiie,  and 
was  not  "prac- 
tising "  at  the 
passing  of  that 
act: — Held, 
that  he  was  not 
entitled  to  have 
his  name  inroll- 
ed  m  the  supe- 
rior Courts 
under  the  act. 


Ex  parte  Garratt. 

Manning  applied  to  the  Court  that  the  name  of  the 
applicant  might  be  inrotled,  in  order  that  he  might  I>e 
allowed  to  practise  as  an  attorney  in  this  Court  in  actions 
and  suits  against  persons  residing  in  Wales,  pursuant  to 
Stat.  11  Geo.  4  &  1  Will.  4,  c.  70,  s.  16.  The  affidavit 
in  support  of  the  application  stated,  tliat  he  was  admit- 
ted as  an  attorney  in  the  Court  of  Great  Sessions,  in 
Wales,  in  the  year  1823,  and  toolc  out  his  certificate  for 
that  year,  and  commenced  practice;  but,  before  the  ex- 
piration of  the  year  liaving  married^  he  wholly  ceased  to 
practise  as  an  attorney.  It  may  be  objected,  that  the 
statute  only  applies  to  persons  who  have  not  been  admitted, 
or  who  were  practising  at  the  passing  of  the  act;  but,  if 


Garbatt. 
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that  were  so,  a  party  who  had  been  guilty  of  no  default   l^j^ch.  of  picas, 
would  be  unjustly  deprived  of  his  right  to  be  re-admitted,  '  ^ 

except  upon  the  terms  of  again  paying  the  duty  to  the  full  Ex  parte 
extent.  It  was  certainly  held  in  Ex  parte  Read  {a),  that 
one  who  had  been  admitted  an  attorney,  but  had  not  ac- 
tually practised  in  the  Court  of  Great  Sessions  before  the 
passing  of  the  1 1  Geo.  4  &  I  Will,  4,  c.  70,  was  not  en- 
titled to  be  admitted  under  the  act  as  an  attorney  of  the 
Court  of  King^s  Bench  ;  but  there  the  attorney  had  never 
practised  in  the  Court  of  Great  Sessions,  whereas,  here, 
the  applicant  has  been  in  actual  practice.  If  the  applicant 
does  not  come  strictly  within  the  words,  he  is  clearly  with- 
in the  meaning  and  equity  of  that  statute. 

Bayley,  B. — The  right  of  an  attorney  of  the  Court  of 
Great  Sessions  to  be  admitted  an  attorney  of  the  superior 
Courts  depends  upon  an  express  enactment.  The  statute 
provides,  s.  16,  that  persons  who  shall  have  been  admit- 
ted as  attornies,  and  *'  shall  then  be  practising''  in  any  of 
the  Courts  of  Great  Sessions  in  Wales,  shall  be  entitled, 
upon  the  payment  of  1^.,  to  have  their  names  inrolled  in 
each  of  the  superior  Courts  of  Westminster,  and  be  al- 
lowed to  practise  in  all  actions  and  suits  against  persons 
residing  within  the  principahty  of  Wales,  The  present 
applicant  was  not  then  practising  in  the  Court  of  Great 
Sessions,  and  consequently  is  not  within  the  words  of  the 
act.     The  Court  has  therefore  no  power  to  assist  him. 

Rule  refused. 
(«)  1  B.  &  Adol.  957. 
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Exch.  of  Pleat, 
1834. 


Finch  v.  Cocker. 


Where  a  de-  J.N  this  case  DowUng  had  obtained  a  rule  to -shew  cause 
ittted^byT ^'  ^^1  ^^^  bail-bond  should  not  be  delivered  up  to  be  can- 
the*iiffida^t  to  ^®^'^^>  ^^  ^^^  ground  that  the  defendant  had  been  ar- 
ground  a  motion  rested  in  the  name  of  Cocker  instead  of  Cocien,  which 

that  the  bail-  ,.  . 

bond  be  deliver-  was  nis  teal  name. 

ed  up  to  be  can- 
celled, must  be 

intitiedin  the         Barstow^  on  shewing  cause,  objected  to  the  title  of  the 

defendant's  /« i      .  «  •  i      i  •      .       i       m»         «•  i 

right  name.        affidavit  on  which  the  rule  was  obtamed.    The  affidavit 

was  intitled  *^  Finch  v.  Cocker y^*  and  he  contended  that 
it  ought  to  have  been  intitled  ''  Finch  v.  Cocken,  sued 
by  the  name  of  Cocker.**  In  Shaiv  v.  Robinson  (a)  the 
Court  said,  '' The  defendant  should  have  described  the 
cause  in  his  affidavit,  as  he  contended  it  should  have  been 
described  in  the  writ.*' 


Dowlingi  eon/rd.— Admitted  the  mistake,  but  cited  a 
case  where  Litiledale,  J.,  on  a  like  objection  being  taken, 
allowed  the  motion  to  be  renewed  on  an  amended  affidavit. 

Bay  LEY,  B. — The  objection  here  sought  to  be  taken 
by  the  defendant  is  a  strict  and  unimportant  objection, 
and  we  therefore  cannot  allow  the  motion  to  be  renewed ; 
the  objection  to  the  title  of  the  affidavit  is  a  good  one,  and 
the  rule  must  be  discharged,  but  without  costs,  the  defen- 
dant being  allowed  four  days'  time  to  put  in  bail. 

Rule  discharged. 

(a)  8  D.  &  R.  423. 
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Exchn  of  Heas, 
1834. 

Jacobs  v.  Humphrey  and  Another.  ^ 

xxCTION  on  the  case  against  the  sheriffs  of  London  for  A  shenflTis  lia- 
negligence  in  not  selling  goods  seized  under  a  writ  oi fieri  ing  touifg^s 
facias  within  a  reasonable  time.     The  declaration,  after  I^f/acfa*  with- 
stating  the  recovery  of  a  judgment,  the  issuing  and  deli-  in  « reasonable 
very  to  the  defendants  of  the  fieri  facias^  and  their  re-   the  return  of  a 
turn  thereto  that  the  goods  remained  unsold  for  want  of  !^JJ^**^  *'*" 
buyers,  averred  that  a  writ  of  venditioni  exponas  was  sued      Declarations 

'  made  by  an  offi- 

out,  and  that  the  defendants  "  did  not  within  a  reasonable  cer  whilst  in 

time,  or  at  any  other  time,  expose  to  sale  or  cause  to  be  ^^^nder  a 

exposed  to  sale  the  said  goods,  &c.j  nor  had  they  the  mo-  •JJ^^^nhe^jf 

ney  arising  from  the  sale  at  Westminster ^  &c."  at  the  re-  /a.,  arc  evidence 

turn-day  of  the  writ.  sheriff,  and  no 

At  the  trial,  before  Gurney,  B.,  it  appeared  that  a  writ  ^^^^^^^^r 

of  fieri  facias  was  issued  on  the  2/5Jnd  of  Afav,  returnable  «  writoftwktf- 

tiofu  expotuu  to 

on  the  8th  of  June^  under  which  an  officer  of  the  defen-  connect  the  offi- 

dants,  named  Welbank^  made  a  levy.    On  the  7th  of  June^  ^enff. 

the  sheriff  returned  that  the  goods  seized  remained  unsold 

for  want  of  buyers,  and,  on  the  same  day,  a  writ  of  vendi- 

tioni  exponas  was  sued  out.     No  warrant  to  Welbank  from 

the  sheriff  to  act  under  the  venditioni  exponas  was  proved, 

but  he  continued  in  possession ;  and  certain  declarations 

made  by  him  during  the  time  he  was  in  possession,  but 

after  the  return  of  the  writ  of  fieri  facias,  were  given  in 

evidence  to  fix  the  defendants.     The  jury  found  a  verdict 

for  the  plaintiff  for  the  amount  indorsed  on  the  writ,  the 

learned  Judge  giving  the  defendant  leave  to  move  the 

Court  to  enter  a  nonsuit. 


Talfourd,  Serjt.,  now  moved  for  a  rule  to  enter  a  non- 
suit, or  for  a  new  trial,  or  in  arrest  of  judgment.  The 
declarations  of  the  sheriff's  officer  after  the  return  of  the 
writ  o{ fieri  facias  were  inadmissible,  his  connection  with 
the  sheriff  being  determined  upon  tliat  return,  and  there 
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Exch,  of  Pleat,  being  no  new  warrant  under  the  venditioni  exponas  again 
^  '  ^  to  connect  him  with  the  sheriff,  and  to  render  the  sheriff 
jAcofis  liable  for  his  acts.  The  mere  circumstance  of  the  goods 
Humphrey,  remaining  in  his  hands  after  the  return-day  could  not  have 
that  effect.  The  action  was  not  maintainable,  because  the 
sheriff  had  not  been  ruled  to  return  the  writ.  In  More' 
land  y.  Leigh  (a\  it  was  held  that  an  action  on  the  case 
did  not  lie  against  a  sheriff,  who  had  not  been  ruled  to 
return  the  writ,  for  neglecting  to  have  the  money  in  Court 
according  to  the  exigency  of  the  Jieri  facias.  There  is  no 
substantial  distinction  between  that  case  and  the  present, 
only  that  this  action  is  more  special.  If  the  sheriff  were 
called  upon  to  return  the  writ,  he  could  not  plead  the  re- 
covery in  the  present  action  of  the  full  amount  of  the  da- 
mages to  an  action  for  a  false  return.  It  may  be  said  that 
Aireton  v.  Davis  (6)  is  an  authority  that  an  action  will  lie 
against  the  sheriff  before  the  return  of  the  writ  for  not 
selling  under  ajfl.yb.  with  reasonable  expedition;  but  in 
that  case  there  were  also  counts  for  a  false  return,  upon 
which  the  action  was  clearly  sustainable;  and  the  case  of 
Moreland  v.  Leigh  was  not  cited. 

Bayley,  B. — The  declarations  of  the  sheriff's  officer 
were  made  whilst  the  y^rxioi fieri  facias  was  in  a  course  of 
being  executed.  The  sheriff  is  directed  to  make  so  much 
money  of  the  goods  of  the  defendant,  and,  until  that  is 
done,  the  writ  is  running;  and  the  relation  of  the  officer 
and  the  sheriff  continues  so  long  as  the  goods  continue  in 
the  hands  of  the  officer.  The  sheriff  ought  to  act  without 
a  venditioni  exponas,  and  that  writ  is  only  to  give  him  ala- 
crity. With  regard  to  the  objection  to  the  action  being 
maintainable,  the  sheriff  has  failed  to  do  his  duty,  by 
which  the  plaintiff  has  been  damnified,  and  he  ought 
therefore  to  have  his  action  for  the  amount  of  the  damage 

(fl)  I  Stark.  N.  P.  C.  388. 
(6)  3  M.  &  Scott,  138;  S.  C.  9  Biog.  740. 
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which  he  has  sustained.     The   sheriff  was   guilty   of  a  Exch.  of  Pieas, 

1  ft  '-KA 

default  previously  to  the  venditioni  exponcts,  as  he  might  ^  '  ^ 

have  sold  the  goods  before.  Jacobs 

V, 

Humphrey. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Baker  v.  Wills. 

JLN  this  case,  an  attorney's  bill  was  referred  to  the  Mas-  Where  less  than 
ter  to  be  taxed ;  the  Master  in  taxing  the  bill,  which  amount-  an 'attomey'r 
ed  to  272/.,  taxed  off  upwards  of  4^/.,  which  was  within  *»"U"  ^^*"  f- 

'  r  '  on  taxabon,  it  is 

3L  of  one-sixth  of  the  bill.  The  Master,  in  consequence  of  diwretionary 
so  large  an  amount  being  disallowed,  did  not  allow  the  to  allow  him  the 
attorney  the  costs  of  taxation.  ^^,  f„d  where 

a  sum  amounting 
very  nearly  to  a 

Steer  had  obtained  a  rule  to  shew  cause  why  the  Master  sixth  part  was 
should  not  allow  the  attorney  the  costs  of  taxation,  a  sixth  taxation,  the 
part  of  the  bill  not  having  been  disallowed  on  taxation.        Court  refused  to 

*^  o  do  80. 

Archbold  shewed  cause. — In  Elwood  v.  Pearce  (a), 
though  the  deductions  from  the  bill  did  not  amount  to 
one-sixth,  the  Court  refused  to  allow  the  attorney  his 
costs. 

Bayley,  B. — I  think  the  Master  was  fully  justified  in 
refusing  the  attorney  his  costs,  as  so  large  a  sum  was  tax- 
ed off.  When  the  attorney  made  this  application,  he  knew 
bow  much  had  been  taken  off  his  bill,  and  he  made  the 
motion  at  his  peril.  In  Elwood  v.  Pearce,  it  was  said  by 
the  Chief  Justice,  that  where  the  amount  taken  off  ap- 

(«)  1  M.  &  Scolt,  159;  S.  C.  8  Bing.  83. 
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Baker 

V. 

Wills. 


Exch.  of  PUoM,  proaches  very  nearly  to  a  sixth,  the  Court  ought  not  to  be 

called  on  by  one  of  its  officers  to  allow  the  costs  of  taxa- 
tion. Where  a  sixth  part  has  been  taken  off  an  alttomey's 
bill,  it  is  imperative  on  him  to  pay  the  costs ;  but,  if  less 
than  a  sixth,  it  is  discretionary  with  the  Court  to  allow 
him  the  costs  (a).  Here  a  very  large  sum,  amounting  very 
nearly  to  one-sixth,  was  taken  off  this  bill;  I  think  the 
Master  was  fully  justified  in  refusing  to  allow  the  attorney 
the  costs  of  taxation. 

Rule  discharged,  with  costs. 


(a)  Vide  Barker  v.  Bishop  of  London,  Barnes,  147* 


Stones  v.  Butt, 

Where  the  XN  this  case,  a  rule  had  been  obtained  by  «/•  Jervis, 
not '^at  thedme  callmg  upon  the  plaintiff  to  shew  cause  why  the  baQ-b<xid 
when  the  de-      should  not  be  delivered  up  to  be  cancelled,  and  why  the 

fendant  was  ar-  ^  "^  . 

rested,  in  pos-  plaintiff  should  not  pay  to  the  defendant  his  costs  occasion- 
bill  of  exchange  ^d  by  the  arrest,  on  the  ground  that  the  plaintiff  was  not,  at 

the  time  of  the  arrest,  in  possession  of  the  bill  of  exchange 
on  which  the  action  was  brought,  but  had  indorsed  it  over 
to  Messrs.  Poynder  ^  Hodgson,  in  part  payment  of  an  ac- 
count. It  appeared  that  the  plaintiff  had  had  dealings 
with  Poynder  8f  Hodgson,  and  had  indorsed  the  bill  to 
indorsed  it  over;  them  in  part  payment  of  the  account.   The  defendant  was 

the  acceptor,  and  the  plaintiff  was  the  indorsee  of  one 
West;  the  bill  became  due  on  the  31st  of  December. 
When  the  bill  became  due,  Poynder  ^  Hodgson,  at  the 
plaintiff's  request,  wrote  to  the  defendant.     The  bill  was 


on  which  the 
action  was 
brought,  but  it 
was  in  the  pos- 
session of  per- 
sons to  whom  the 
plaintiff  was  in- 
debted, and  to 
whom  he  had 


that  those  per- 
sons only  held 
the  bill  as  trus- 
tees for  the 
plaintiff,  and 
that  they  were 
ready  to  give  up 
possession  of  the 

bill  to  the  plaintiff  for  (he  purposes  of  the  suit: —Held,  that  the  defendant  was  not  entitled  to  be 
discharged  out  of  custody. 
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dishonoured  by  the  defendant^  and  the  amount  was  placed  Bxeh.  of  ptetu, 
by  Poynder  ^  Hodgson  to  the  plaintiff's  general  account,     s.  '  ^ 

Stones 

TTiesigerBlie^eA  cause. — Although  the  plaintiff  had  not  b„^^^ 
the  bill  in  his  possession  on  the  21st  of  January ^  when  the 
arrest  took  place,  he  obtained  possession  of  the  bill  from 
Poynder  ^  Hodgson  when  he  wanted  it  to  declare  upon. 
It  is  submitted,  that  it  is  sufficient  if  the  plaintiff  has 
possession  of  the  bill  in  time  to  produce  it  in  evidence 
on  the  trial.  [Bay ley ^  B. — If,  on  the  21st  of  January, 
the  defendant  had  not  been  arrested  by  the  plaintiff,  he 
might  have  been  arrested  by  Poynder  ^  Hodgson.^ 

J.  Jervis,  in  support  of  the  rule. — The  plaintiff  being 
indebted  to  Poynder  ^  Co.,  and  the  bill  having  been  in- 
dorsed and  remitted  to  them,  the  defendant  is  in  danger 
of  being  twice  arrested.  The  defendant  is  willing  to  pay 
the  amount  to  the  person  entitled  to  it,  but  it  does  not 
appear  whether  the  plaintiff  is  suing  on  his  own  account, 
or  as  trustee  for  Poynder  Sf  Co,  It  is  submitted  that  it 
ought  to  be  referred  to  the  Master  to  ascertain  when  the 
bill  was  paid  over. 

Bayley^  B. — ^The  defendant  was  liable  to  be  arrested 
by  some  one.  There  might  have  been  suspicion  at  first,  but 
the  defendant  might  have  found  upon  inquiry,  that  Poyn- 
der 8f  Co.  were  holding  the  bill  as  trustees  for  the  plain- 
tiff. What  was  suspicious  at  first  is  now  fully  explained  by 
the  affidavits.  The  plaintiff  has  clearly  a  right  to  sue  on 
the  bill,  and,  therefore,  the  rule  must  be  discharged. 

The  other  Barons  concurred. 

Ruled! 
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Exeh,  of  Pleat, 
1834. 

Brains  v.  Hunt. 

Where  the  doOPER  moved,  on  behalf  of  the  Sheriff  of  Oxford- 

given  notice  to  shtre^  for  relief  under  the  Interpleader  Act,  on  an  affida- 

weditorofm  ^^^  *"  ^^  common  form,  that  he  had  seized  certain  goods 

advene  claim  of  the  defendant,  which  were  in  his  possession,  and  that 

and  of  hb  in-  a  claiui  had  been  made  to  the  same.    Whereupon — 

tention  to  apply 
to  the  Court 

tmieato  Act,  GeoTge  Stated  that  he  had  been  instructed  to  apply  fpr 
before  initrnc-     an  attachment  against  the  sheriff  for  not  returning  the 

tiont  have  been         ...  . 

given  to  conn-  Writ  oi  fieri  facias^  under  which  the  goods  had  been 
an  attachment  seized;  and  he  submitted  that  he  was  entitled  to  his  rule, 
for  not  return-    as  the  execution  creditor  had  had  no  notice  of  any  claim 

ing  the  wnt,  ^  '' 

the  Court  will     being  made,  or  of  his  intention  to  apply  to  the  Court. 

grant  the  at- 
tachment, or 

wquirethcther-      p^^  Curiam.  —  It  is   reasonable  that   the   attachment 

in  to  pay  tne 

cost*  of  the  mo-  should  go,  if  the  sheriff  had  not  given  notice  to  the  exe- 

The  sheriff  is  cution  Creditor  of  the  claim,  and  of  his  intention  to  apply 

KHefmider  the   *^  ^^^  Court,  before  instructions  were  given  to  move  for 

Interpleader       ^jjg  attachment,  unless  the  sheriff  will  consent  to  pay  the 

Act,  where  he  /  *^   "^ 

deUvers  up  any   costs  incurred  in  respect  of  that  motion. 

part  of  the 
goods  to  the 

claimant.  »j»jjg  Court  directed  Cooper  to  inquire  whether  such 

notice  had  been  given  ;  and  it  appearing,  on  a  subsequent 
day,  that  it  had  not,  the  Court  refused  the  motion  for  the 
attachment,  on  condition  that  the  sheriff  should  pay  the 
costs,  and  granted  the  rule  for  relief  under  the  Inter- 
pleader Act. 

W.  H.  Watson ^  for  the  execution  creditor,  shewed 
caUbC,  on  an  affidavit  stating,  that,  after  the  notice  of  claim, 
the  sheriff  had  delivered  up  to  the  claimant  all  the  goods 
he  had  seized,  with  the  exception  of  a  fly ;  and  he  con- 
tended that  the  sheriff,  having  given  up  part  of  the  goods 
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EjKh.  of  Pleat,  ference  of  the  Court,  ought  to  retain  the  possession  of  all 
^  *  ^     the  property  until  the  Court  has  directed  how  it  shall  be 
Brains         disposed  of. 

Hunt.  Rule  discharged. 


Hill  and  Others,  Executors,  v.  Salt. 

Where,  in  debt  AcTION  on  a  bond  in  the  penalty  of  2601.  Plea— iMm 
was  a  variance  cst  factum.  The  casc  was  tried  before  the  under-sheriff* 
^^ofthe^"  of  Staffordshire;  and  on  the  trial  the  bond,  when  pro- 
bond  stated  in     duccd  in  evidence,  was  in  a  penalty  of  200/.  instead  of 

the  declaration  m.  ^ 

and  the  bond  260/.,  as  Stated  in  the  declaration.  It  was  thereupon  in- 
endenw,  '£e      sisted  on  behalf  of  the  defendant,  that  the  plaintiffs  ought 

pendtyinthe  ^  jjg  nonsuited  OH  accouut  of  the  variance.  The  under- 
bond  stated  in 

the  declaration  sheriff*,  however,  refused  to  nonsuit  the  plaintiff*;  and  no 
in  the  bond'       application  being  made  to  amend  the  record,  under  the 

V^T^,  200/.;  3  &  *  **'«^-  *»  ^'  *2»  «•  23,  he  did  not  amend  the  declara- 
— ifew,  thatit    tion.    A  vcrdict  was  found  for  the  plaintiff*,  the  sheriff* 

was  within  the        .   , 

8  &  4  Will.  A,     giving  the  defendant  leave  to  move  to  enter  a  nonsuit 

c.  42,  8. 23,  and 
might  be 

*"l"^6fe  th  Thesiger  now  moved  accordingly. — The  statute  gives 

the  act  applies  the  Court  powcr  to  amend  only  in  cases  where  the  variance 
before  the  sher-   between  the  proof  and  the  contract  set  forth  in  the  record 

is  ''  not  material  to  the  merits  of  the  case,  and  by  which 
the  opposite  party  cannot  have  been  prejudiced  in  liis  de- 
fence." This,  it  is  submitted,  is  a  substantial  variance, 
and  one  which  would  prejudice  the  defendant  in  the  con- 
duct of  his  defence  to  the  action.  The  defendant,  know- 
ing that  he  had  given  no  bond  in  a  penalty  of  260/.,  might 
have  been  induced  to  plead  non  est  factum ^  which  other- 
wise he  might  not  have  done.  Besides,  it  is  at  least  doubt- 
ful whether  the  statute  applies  to  issues  before  the  sheriff. 
In  a  case  of  this  kind  the  sheriff*  ought  to  have  directed 
the  jury  to  find  the  facts  according  to  the  24th  section. 


iff. 
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Lord  Lyndhurst,  C.  B. — This  is  not  a  substantial  va-  Exeh.  of  Pleas, 

1834. 

riance^  and,  therefore,  the  sheriff  ought  not  to  have  non- 
suited, but  ought  to  have  amended  the  record.  If  we 
were  to  grant  a  new  trial,  the  defendant  could  gain  nothing 
by  going  down  again,  as  the  sheriff  would  not  nonsuit,  but 
would  direct  the  record  to  be  amended. 

Bayley,  B. — If  this  case  is  not  precisely  within  the 
language  of  the  23rd  section,  it  is  clearly  within  the  spirit 
of  it;  and  I  therefore  think  that  an  amendment  ought  to 

have  been  made. 

Rule  refused. 


Stevens  r.  Pell. 

.Assumpsit  on  a  guarantie.     The  venue  was  laid  in   Wherea  defen- 
Ltondon,     In  EctHer  Term  last,  the  defendant  obtained  tenn8"o*take 
an  order  indorsed  for  further  time  to  plead,  on  the  usual  s^o^  notice  of 

*■  trial,  he  is  not 

terms  of  pleading  issuably,  rejoining  gratis,  and  taking  bound  to  uke 
abort  notice  of  trial.    A  demurrer  to  the  plea  was  allowed  executing  a  writ 
on  the  13th  oi  November  last,  and  on  the  14th  the  plaintiff  **^whil7'eight 
gave  notice  of  executing  a  writ  of  inquiry  on  the  S^d,  ^"y*  ^^^^  °^. 

®  °  1       ^  »    executing  a  wnt 

and  which  was  accordingly  executed  on  that  day.     The  of  inquiry  was 
defendant's  attorney  did  not  return  the  notice  of  inquiry,  fourteen!  and  ° 
but,  on  the  20th,  gave  a  notice  to  stay  the  proceedings,  Jngt^a*d*"/re^^^^ 
and  that  a  motion  would  be  made  to  set  them  aside  for  turning  the  no- 
irregularity,  in  case  they  were  not  stayed,  but  this  notice  gave  notice,  af- 
did  not  point  out  the  nature  of  the  irregularity.     Folleit^  ^^^  dayMiwt 
on  the  23rd  of  November,  obtained  a  rule  to  shew  cause  **®  intended  to 

apply  to  the 

why  the  writ  of  inquiry,  and  all  subsequent  proceedings,  Court  to  set 

aside  the  pro- 
ceedings for  Ir- 
regularity, 

without  pointing  out  what  the  irregularity  was,  the  Court,  on  making  the  rule  absolute  (or  Mtfiiig 

aside  the  inquiry,  refused  to  allow  the  defendant  his  costs. 

\\  here  a  party  is  entitled  to  fourteen  days'  notice  of  inquiry,  and  eight  days'  notlct  only  U 

given,  the  defendant  ought  to  return  it  forthwith. 


4S2  CASES  IN  THE  EXCHEQUER, 

Exch.  of  Pkas,  should  not  be  set  aside,  on  an  affidavit  that  the  defendant 
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resided  in  Nofihamptonshire,  upwards  of  sixty  miles  from 
London.  In  answer  to  this  motion,  the  affidavit  of  the 
clerk  to  the  agent  of  the  plaintiff's  attorney,  who  served 
the  notice,  stated  that  he  did  not  know  where  the  defen- 
dant lived,  or  that  he  resided  more  than  forty  miles  from 
London;  that  at  the  time  of  the  notice  to  stay  proceed- 
ings the  writ  of  inquiry  was  lodged,  and  the  only  witness 
necessary  to  prove  the  plaintiff's  case  had  come  to  town. 
He  also  stated  that  it  was  the  practice  for  the  attorney  of 
a  defendant  residing  more  than  forty  miles  from  London 
to  return  a  short  notice  of  inquiry. 

Humfrey  shewed  cause. — The  notice  was  regular,  as 
the  order  for  time  to  plead  on  the  usual  terms  extended  as 
well  to  taking  short  notice  of  inquiry  in  case  of  a  judg- 
ment by  default,  as  to  taking  short  notice  of  trial.  The 
defendant  ought  to  have  stated,  in  his  affidavit,  that,  at 
the  time  of  the  service  of  process,  he  resided  above  forty 
miles  from  town,  and  had  not  since  changed  his  residence, 
or,  if  he  had,  that  he  had  given  notice  of  it  to  the  plain- 
tiff before  service  of  the  notice  of  executing  the  writ  of  in- 
quiry. Rochfort  V.  Robertson  (a).  Besides,  the  defendant's 
attorney  not  having  returned  the  notice  in  conformity  to 
the  practice,  was  an  acceptance  of  the  notice,  and  amount- 
ed to  a  waiver  of  the  irregularity.  The  notice  to  stay 
proceedings  should  have  been  given  earlier,  and  the  de- 
fendant ought  not  to  have  waited  till  the  inquiry  was 
lodged,  and  the  expense  incurred.  He  ought  also  to  have 
stated  the  nature  of  the  irregularity  in  the  notice  of  his 
intended  application  to  the  Court. 

FoUettf  in  support  of  the  rule. — It  is  sworn  that  the 
defendant  lives   in   Northamptonshire,  more   than  forty 

(a)  12  East,  427. 
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miles  from  London,  and  it  is  not  shewn  that,  at  the  time  ^^\^  ^^*'^^* 
of  the  service  of  process  and  of  the  notice,  he  resided 
within  forty  miles  of  London,  which  it  was  incumbent 
on  the  plaintiff  to  have  done.  But  there  is  a  positive 
rule,  that,  where  a  defendant  resides  forty  miles  from 
London,  he  is  entitled  to  fourteen  days*  notice.  When 
the  plaintiffs  were  informed  that  they  were  irregular,  they 
might  have  inquired  what  the  irregularity  was.  The  de- 
fendant was  not  bound  by  the  terms  imposed  upon  him  to 
take  short  notice  of  inquiry.  An  order  for  time  to  plead 
on  the  usual  terms  does  not  import  that  he  is  to  accept 
short  notice  of  executing  a  writ  of  inquiry.  With  respect 
to  the  practice  as  to  returning  the  notice  if  irregular,  it  is 
not  sworn  to  be  universal ;  and  the  failure  to  comply  with 
it  could  not  constitute  a  waiver  of  a  clear  irregularity. 

Bayley,  B. — A  party  who  is  under  terms  to  take  short 
notice  of  trial  is  not  bound  to  take  short  notice  of  inquiry. 
There  is  an  express  rule,  that,  where  the  venue  is  laid  in 
London  or  Middlesex,  eight  days'  notice  shall  be  the  pro- 
per time,  unless  the  party  resides  above  forty  miles  from 
London,  in  which  case  fourteen  days*  notice  is  necessary. 
Here,  the  party  did  live  more  than  forty  miles  from  London, 
and  in  strictness,  therefore,  he  was  entitled  to  fourteen 
days'  notice.  If  there  had  been  a  satisfactory  affidavit  that 
the  plaintiff^'s  attorney  had  reason  to  believe  the  defendant 
resided  within  forty  miles,  and  that  he  had  been  served 
within  forty  miles,  that  might  have  been  an  excuse,  and 
might  have  enabled  us  to  act  with  more  lenity.  We  are 
of  opinion  that  the  execution  of  the  writ  of  inquiry  ought 
to  be  set  aside,  but,  we  think,  without  costs,  because 
the  party  receiving  the  notice  on  the  14th,  must  expect 
that  the  plaintiff  would  take  steps  to  obtain  evidence ; 
and  he  ought,  therefore,  to  have  given  early  notice  to 
prevent  expense  l)eing  incurred  ;  but  he  does  not  give  any 
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EjLch,  of  Pleat,  noticc  Until  the  30th.  and  then  he  does  not  point  out  in  his 

I  Ci'JA 

notice  what  the  irregularity  is.  The  Master  informs  us  that 
when  a  party  entitled  to  fourteen  days'  notice  receives  an 
eight  days'  notice,  the  proper  and  usual  course  is  to  return 
it,  as  the  fact  where  he  lives  lies  peculiarly  within  his 
own  knowledge. 


The  rest  of  the  Court  concurred. 


Rule  absolute. 


Where,  in  an 
action  on  a 
joint  promiMory 
note  against  se- 
veral defen- 
dants, they  suf- 
fer judgment  by 
debult,  service 
of  the  rule  on 
one  is  service 
on  all. 


FiooiNS  V.  Ward  and  Others. 

JL  HIS  was  an  action  on  a  joint  promissory  note  against 
three  defendants.  The  defendants  having  suffered  judg- 
ment by  default,  and  a  rule  nisi  to  compute  the  principal 
and  interest  due  on  the  note  having  been  obtained — 

Halcomb  now  moved  to  make  that  rule  absolute,  on  an 
affidavit  of  service  on  one  of  the  defendants,  who  was  an 
attorney,  by  leaving  a  copy  with  him,  and  two  other  copies 
for  the  other  defendants. 


Bayley,  B. — By  suffering  judgment  to  go  by  default, 
the  defendants  acknowledge  a  joint  cause  of  action,  and, 
therefore,  quoad  hoc  they  are  partners.  Service,  therefore, 
on  one  is  good  for  all. 

Rule  absolute. 
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Exeh.  of  Pleas, 
1834. 

Watson  v.  Delcroix.  ^"^^^^"""^ 

JLN  this  case  Butt  moved  that  service  of  notice  of  a  writ  A  defendant  not 
of  inquiry,  by  sticking  it  up  in  the  office  and  leaving  a  to*a  writ  o?ium- 
copy  at  the  defendant's  last  place  of  residence,  might  be  ™°"''  *  dutrin" 
deemed  good  service.     The  defendant  had  not  appeared  tained,  and  an 
to  a  writ  of  summons ;  but  a  distringas  had  been  obtained^  tered,  and  a 
and  an  appearance  entered  under  a  Judge's  order,  accord-  daradoifwas*' 
ing  to  statute  2  Will.  4,  c.  39.     The  declaration  was  filed  afterwards,  by 

leave  of  the 

on  the  13th  of  December ^  and  by  the  leave  of  the  Court  Court,  stuck  up 
notice  thereof  was  givenby  sticking  up  a  copy  in  the  Office  pfefl/,a^udg- 
of  Pleas,  and  leaving  a  copy  at  the  defendant's  last  place  '"®°*  5^  default 

,  o  1  ^  ^  r  yfg^  afterwards 

of  residence.     The  defendant  not  having  pleaded,  judg-  signed.  The 

ment  was  signed  for  want  of  a  plea.     The  affidavit  on  able  to  serve 

which  the  motion  was  made  stated  that  inquiries  had  been  M^nauf*^'th 

made  at  the  defendant's  last  place  of  residence,  and  that  «  notice  of  in- 

-  I  /.I  11       1  1        1    /.      1  qu»ry»  and  WIS 

the  persons  there  refused  to  tell  where  the  defendant  at  unable  to  dis- 

.         •  J    J  cover  where  he 

present  resided.  i^^d  removed  to, 

the  Court,  on 
application, 

Bayley,  B.,  at  first  expressed  some  doubt  whether  the  granted  a  rule, 

.  that,  on  a  notice 

Court  had  power  to  grant  the  application;  but  afterwards  of  inquiry  being 

said,  that  the  right  course  would  be  to  grant  a  rule  that  office,  andV  * 

sticking  up  a  notice  of  inquiry  in  the  office,  and  leaving  a  ^y  *®^  f  *« 

copy  at  the  defendant's  last  place  of  residence,  should  be  place  of  resi- 

.  .  ,  .  ,  1  .  1       dence,  it  should 

deemed  good  service,  unless  cause  were  shewn  in  a  week,  be  deemed  good 

service,  unless 
cause  was  shewn 

Rule  accordingly.       "'"•'■' '  ""''• 
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Exch.  of  Pfeas, 
1834. 


To  entitle  the 
sheriff  to  relief 
under  the  Inter- 
pleader Act,  it  is 
necessary  that 
an  actual  claim 
should  have 
heen  made  to 
the  goods  seised 
under  the  exe- 
cution. 

Where  a  no- 
tice was  given 
by  some  person 
whose  name  did 
not  appear 
**thatafiat  in 
bankruptcy  had 
been  issued 
against  the  de- 
fendant, and 
that  assignees 
had  been  cho- 
gen:"— fleW, 
not  a  sufficient 
claim. 


Bentley  v.  Hook. 

Cooper  on  behalfof  the  Sheriff  of  Oxfordshire  had 
obtained  a  rule  under  the  Interpleader  Act,  calling  upon  the 
assignees  of  Hook  and  the  execution  creditor  to  appear 
and  state  their  claim  to  the  goods  seized  under  the 
execution,  on  an  aflSdavit  ''  that  the  sheriff  had  received 
notice  that  the  defendant  had  become  a  bankrupt,  and 
had  been  informed  and  beheved  that  a  fiat  of  bankruptcy 
had  been  issued  against  him,  and  assignees  chosen.** 

R.  V.  Richards  appeared  for  the  assignees. 

Addison  for  the  execution  creditor. — The  notice  of  the 
issuing  of  the  fiat,  and  that  assignees  had  been  chosen,  did 
not  amount  to  a  claim  against  the  goods  of  the  defendant, 
sufficient  to  entitle  the  sheriff  to  the  protection  of  the  act. 
In  Isaac  v.  Spilsbury{a)i  it  was  held  that  the  Court 
ought  not  to  interfere  under  the  Interpleader  Act  for  the 
sheriff,  quia  titnet^  unless  a  claim  to  property  were  actually 
made. 


Cooper  in  support  of  the  rule. — It  is  sworn  that  the 
sheriff  had  notice  given  him  of  the  bankruptcy,  and  that 
a  fiat  had  issued,  and  he  was  bound  to  take  notice  of  the 
fiat.  But  if  that  is  a  valid  objection,  it  was  waived  by 
the  appearance  of  all  parties  before  the  Court.  By  ap- 
pearing, they  admitted  the  jurisdiction  of  the  Court.  He 
cited  Lewis  v.Eicket/  (b), 

Bayley,  B. — If  it  had  been  clearly  proved  that  the  as- 
signees had  given  the  notice,  perhaps  it  might  have  been 
sufficient ;  but  it  does  not  appear  by  whom  this  notice  was 
given.     It  might  be  mere  hearsay. 


(a)  3  M.  &  Scott,  341;  10  Bing.  3.        (b)  Ante,32\. 
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The  sheriff  must  shew  that  a  claim  has  been  made,  as  Exch,  of  Pleat, 
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that  is  the  foundation  of  our  jurisdiction.     We  cannot  *  ^ 

therefore  assist  the  sheriff  at  present,  but  he  may  move  Bbntley 

the  Court  to  enlarge  the  return  of  the  writ,  and,  when  the  hoJ,!. 
claim  is  made,  he  may  renew  his  application. 

Rule  discharged,  with  costs. 


Best  v.  Gompertz. 

J-N  this  case  judgment  had  been  signed  on  a  cognovit;  where  one  of 
one  of  the  terms  of  which  was,  that  the  defendant  was  ™1^7wai  * 
"not  to  brine:  a  writ  of  error  or  delay  execution."    He,  that  the  defcn- 

o  ^  dantvras"not 

however,  brought  a  writ  of  error,  which  was  allowed;  and  to  bring  a  writ 

.  of  error  or  delay 

the  defendant  having  been  brought  up  by  habeas  corpus  execution/' and, 
from  the  Fleet  Prison-  ^Kellr* 

fendant  brought 
a  writ  of  error  : 

John  Jervis  moved  to  charge  him  in  execution.  — HcW,that  the 

allowance  of  the 
writ  of  error 

Plait  and  Uumfrey  shewed  cause. — The  allowance  of  "^^I^m.  *"^'' 
a  writ  of  error  operated  as  a  supersedeas.  In  Stonehouse 
▼•  Ramsden  (a),  it  was  held  that  the  allowance  of  a  writ  of 
error  was  suflScient  to  prevent  the  plaintiff  from  charging 
the  defendant  in  execution.  The  same  point  was  decided 
in  a  case  of  Davis  v.  Gompertz,  by  Parke,  J.,  in  the  Bail 
Court  last  term. 

R.  F.  Richards  and  J.  Jervis,  contrh, — The  allowance 
of  a  writ  of  error  does  not  operate  as  a  supersedeas,  un- 
less notice  of  the  allowance  has  been  given. 

The  Court  directed  inquiry  to  be  made  respecting  the 
decision  in  the  Kings  Bench;  and  Humfrey  subsequently 

(o)  1  Barn.  &  Aid.  676. 
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£*ch.ofPUas,  informed  the  Court,  that,  in  that  case,  there  had  been  a 
18d4«  -  ^ 

release  of  errors. 


Bayley,  B.  —  Unless  there  is  a  supersedeas  the 
plaintiff  has  a  right  to  charge  the  defendant  in  execu- 
tion. Here,  the  defendant  expressly  agreed  not  to  bring 
a  writ  of  error  or  delay  execution;  and  it  has  been  fre- 
quently decided,  that  a  writ  of  error  is  no  supersedeas, 
where  it  appears  to  have  been  brought  for  delay  or  con- 
trary to  good  faith.  A  release  of  errors  is  to  operate  at  a 
different  time,  and  is  a  different  security.  Here,  the  agree- 
ment is  the  only  security,  and  it  was  a  clear  breach  of  good 
faith  to  bring  a  writ  of  error  in  this  case. 

The  defendant  was  accordingly  charged  in  execution. 


Johnson  v.  Wells. 

Where  a  motion  X  HIS  was  an  issue  tried  before  the  Sheriff  of  London, 
of  a  cause  tried  Under  the  3  &  4  Will.  4,  c.  42;  and  a  rule  to  shew  cause 
dcr-8heriff"un-  ^^J  ^^crc  should  not  be  a  new  trial  having  been  obtained, 
^'  ^^f  ^  ^Ao      cause  was  now  shewn  by — 

was  made  on 

under-sheriff,  R*  V*  Richards,  who  objected  that  the  rule  was  not 

Ws'seaf  oiS*^*'  drawn  up  on  reading  any  afHdavit ;  and  that,  in  moving  to 
and  not  verified  get  aside  writs  of  inquiry,  the  practice  was  to  move  upon 

by  affidavit,  the  . 

Court  discharg-    amdavitS. 
ed  the  rule. 

Stammers,  in  support  of  the  rule,  stated  that  he  had 
moved  on  the  notes  of  the  Secondary,  certified  by  his 
seal.  He  contended,  that,  by  the  late  act,  the  under- 
sheriff  was  put  in  the  same  situation  as  a  Judge  of  this 
Court,  and|  therefore,  that  the  motion  ought  to  be  made 
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on  the  statement  of  counsel,  in  the  same  manner  as  a  mo-  Exch,  of  puas, 
tion  for  a  new  trial,  where  the  case  had  been  tried  before  a  ^  '  ^ 

Judge  at  Nisi  Prius.  Johnson 

V, 

Wells. 

Bayley,  B. — The  under-sheriff  is  not  placed  by  the 
act  in  the  situation  of  a  Judge  of  the  superior  Courts.  The 
motion  should  have  been  made  on  an  affidavit  verifying 
the  under-sheriff's  notes.  We  should  be  getting  rid  of 
all  rules,  if  we  allowed  applications  of  this  nature  to  be 
made  without  any  affidavits,  and,  as  it  were,  acted  upon 
nothing.  Where  a  motion  is  made  on  an  affidavit,  the 
other  party  has  a  right  to  take  a  copy  of  it,  and  to  see  on 
what  grounds  the  rule  has  been  moved.  There  is  here  no 
affidavit  of  the  facts,  nor  are  the  notes  verified  by  affidavit. 
We  cannot  deal  with  the  merits  of  the  present  rule.  But, 
as  this  is  a  new  act  of  Parliament,  and  the  defendant  may 
have  been  misled,  we  will  reserve  leave  for  him  to  move 
again  on  proper  materials,  upon  payment  of  costs,  and 
bringing  the  money  into  Court. 

GuRNEY,  B. — The  under-sheriff,  under  this  act,  may 
be  considered  in  the  same  situation  as  on  the  execution 
of  a  writ  of  inquiry. 

Rule  discharged. 


In  a  subsequent  term,  it  was  intimated  by  Mr.  Baron 
BoLLAND,  that  the  Judges,  in  order  to  save  expense,  had 
agreed  to  allow  motions  for  new  trials,  in  cases  tried  un- 
der the  act  for  the  trial  of  issues  before  the  sherifi^  to  be 
made  upon  producing  a  copy  of  the  under-sheriff's  notes, 
verified  by  affidavit. 
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CASES  IN  THE  EXCHEQUER, 


Exch.  of  Pleasy 
1834. 


Where  a  plain- 
tiff gives  a 
satisfactory 
reason  for  not 
proceeding  to 
trial,  as  that  the 
debt  has  been 
paid,  and  the 
action  abandon- 
ed ;  the  defen- 
dant is  not  enti- 
tled to  judg- 
ment as  in  case 
of  a  nonsuit,  or 
to  a  peremptory 
undertaking,  for 
the  purpose  of 
obtaining  his 
costs,  but  must 
take  the  cause 
down  by  pro- 
viso. 


MONCK  V,  BONHAM. 

Action  on  a  bin  of  exchange  against  the  defendant  as 
acceptor.  The  plaintiff  not  having  proceeded  to  trial  pur- 
suant to  notice,  Welsby  obtained  a  rule  msi  for  judgment 
as  in  case  of  a  nonsuit.   Against  which — 

Ryland  shewed  cause  on  an  affidavit,  stating  that  the 
bill  had  been  paid,  and  the  action  been  abandoned,  and 
that  the  defendant  knew  of  the  payment  in  NovemberlMl. 

Welsby,  in  support  of  the  rule. — The  defendant  is  sued 
as  acceptor,  when,  in  fact,  he  was  not  so.  The  plaintiff 
was  not  paid  by  the  defendant,  and  he  disputes  his  lia- 
bility. He  is,  therefore,  entitled  to  a  peremptory  under- 
taking, in  order  that  he  may  obtain  his  costs. 


Bayley,  B. — I  think  a  sufficient  reason  is  given  why 
the  plaintiff  ought  not  to  be  forced  on  to  trial.  You 
may  take  the  cause  down  by  proviso. 

Rule  discharged. 


Simpson  v.  Penton. 


JjiSSUMPSIT  for  money  lent,  money  paid,  and  money 
due  on  an  account  stated.     Plea — the  general  issue.     At 


A.  introduced 

B,  to  C,  an  up- 
holsterer, and 
A»f  in  ^.'s  pre- 
sence, asked  C. 

if  he  had  any  objection  to  supply  B,  with  some  furniture,  and  that,  if  he  would,  *'  he  would  be 
answerable."  C.  asked  A,  how  long  credit  he  wanted;  and  C.  replied  *'  he  would  see  it  paid  at 
the  end  of  six  months."  C.  agreed  to  it,  and  A.  gave  him  the  order;  and  the  goods  were  supf^ied 
accordingly.  At  the  end  of  six  months,  B.  not  having  paid  the  amount,  C  applied  to  A,  for  pay- 
ment, and  he  paid  the  money.  The  entry  in  C*  books  was,  **  Mr.  B.  per  Mr.  A.:'* — Held,  that 
the  jury  were  warranted  in  finding  that  the  undertaking  on  the  part  of  A.  was  not  a  collateral 
undertaking. 
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the  trial,  before  Bolland,  B.,  at  the  Middlesex  Sittings  in  E^ch.  of  puas, 
this  term,  it  appeared  that  the  plaintiff  introduced  the  de-     ^      ^  '  ^ 
fendant  to  one  Ovenston^  an  upholsterer,  and  asked  him,  in       Simpson 
the  presence  of  the  defendant,  if  he  had  any  objection  to        Penton. 
supply  the  defendant  with  some  furniture;  and  that,  if  be 
would,  he  (the  plaintiff)  would  be  answerable  for  it.  That 
Ovenston  asked  the  plaintiff  how  long  credit  he  wanted ; 
and  that  the  plaintiff  replied  he  would  see  it  paid  at  the 
end  of  six  months ;  and  that  he  thought  the  amount  would 
be  about  40/.  or  50/.     Ovenston  agreed  to  it;  and  the 
plaintiff  gave  him  the  order.     The  defendant  gave  direc- 
tions where  the  goods  were  to  be  sent  to.     The  goods 
were  accordingly  sent,  to   the  amount  of  46/.  10*.     At 
the  end  of  six  months,  the  defendant  not  having  paid  any 
money,  Ovenston  applied  to  the  plaintiff  for  payment,  and 
the  plaintiff  gave  him  a  bill  at  six  months  for  the  amount 
of  the  goods  furnished,  46/.  10*.;  and  Ovenston  received 
the  money  upon  the  bill  when  it  became  due.     Ovenston 
proved  that  he  never  received  any  money  from  the  defen- 
dant, nor  ever  went  to   the  defendant's  house  to  require 
payment ;  that  he  never  dealt  with  either  before;  that  he 
knew  the  plaintiff  before,  but  knew  nothing  about  the  de- 
fendant ;  and  that  he  took  no  guarantie  from  the  plaintiff. 
Ovenston  s  cash  book  and  ledger  were  produced,  and  the 
entry  was — "  Mr.  Penton  per  Mr.  Simpson,''     It  was  ob- 
jected at  the  trial,  that,  as  the  goods  were  ordered  by  the 
plaintiff  for  the  defendant,   he  could  only  be  collaterally 
liable ;    and  that,  there  being  no  written  guarantie,  the 
plaintiff  was  under  no  legal  obligation  to  pay  the  money; 
and  that  he  had  paid  it  without  any  request  from  the  de- 
fendant, and,  therefore,  had  no  right  to  maintain  the  ac- 
tion.    The  learned  Baron  over-ruled  the  objection,  giving 
the  defendant  leave  to  move  to  enter  a  nonsuit,  and  he 
left  it  to  the  jury  to  say  whether  the  goods  were  fur- 
nished for  the  plaintiff,  and  whether  he  was  to  pay  for 
them  in  the  first  instance,  or  whether  they  were  sold  to  the 
defendant  and  on  his  credit,  and  the  plaintiff  to  be  only 


4S2  CASES  IN  THE  EXCHEQUER^ 

Ejcc/u  of  Pleas,  collaterally  liable.     The  jury  found  that  the  goods  were 

^  '  ^    sold  to  and  on  the  credit  of  the  plaintiffi  and  found  a  ver- 

SiMPsoN       diet  for  the  plaintiff  for  the  amount  of  the  goods  supplied. 

PfiMTON. 

Bomp^iSf  Serjt.9  now  moved  to  enter  a  nonsuit. — The 
question  is,  whether  there  was  such  a  request  to  pay, 
either  express  or  implied,  as  to  make  the  defendant  liable 
over.  This  was  not  a  guarantie  on  which  the  plaintiff  was 
liable  to  pay  on  request.  There  was  no  legal  liability  or 
obligation  on  him  to  pay  for  the  goods,  as  the  undertaking 
to  be  answerable  not  having  been  reduced  into  writing  was 
void  under  the  Statute  of  Frauds.  [Bayley,  B. — Is  it  a 
promise  for  the  debt  of  another  ?  The  question  is,  whom 
did  Ovenston  make  his  original  debtor?]  The  words  were, 
"  I'll  be  answerable,"  and  **  I'll  see  you  paid  ;'*  that,  it  is 
submitted,  is  not  an  undertaking  to  pay  in  the  first  instance. 
In  Matsony.  Wharam  (o),  where  the  words  were — "  If  you 
do  not  know  him,  you  know  me,  and  I  will  see  you  paid," 
the  promise  was  held  to  be  void  by  the  Statute  of  Frauds,  it 
not  being  reduced  into  writing.  The  words  there  used  were 
equivalent  to  saying,  *'  I'll  be  answerable,"  and  '^  I'll  see  it 
paid  in  six  months."  [Bayley,  B. — Suppose  Ovenston  had 
sued  the  defendant  for  goods  sold  and  delivered,  could 
not  the  defendant  have  said,  I  never  bought  any  of  you; 
I  never  pledged  my  credit?]  In  Dixon  v.  Broomfield  (6), 
a  memorandum  written  by  the  plaintiff's  clerk,  in  the  pre- 
sence of  the  defendant,  that  "  the  latter  had  called  to  say, 
that  he  would  be  responsible  for  the  goods  delivered  to 
Mr.  jFZ.,"  was  held  not  a  sufficient  undertaking  within  the 
Statute  of  Frauds.  It  is  a  question  for  the  Court  to  de- 
termine whether  it  is  a  sufficient  undertaking  within 
the  statute  or  not.  [Bayley,  B. — That  is  questionable. 
/  Vaughan,  B. — But  where  goods  are  sold,  to  whom  credit 
was  given  is  surely  a  question  for  the  jury.     Bayley,  B. — 

(a)  2  T.  R.  81).  (6)  2  Chit.  Rep.  205. 
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The  question  is,  who  is  to  be  the  paymaster — whether  Exch,  of  PUas, 
I  "  undertake  to  pay,  if  Penton  does  not,"  or  whether  I  '  ^ 

**  undertake    to  pay."    Whether    the   party  becomes  a       Simpson 
debtor  or   not  is  only  one  part  of  the  case.     It  is  sub-       pemton. 
mitted,  that  this  was  only  a  guarantie;  and  the  plaintiff 
not  being  liable  by  law  to  pay  the  money,  and  having  no 
authority  from  the  defendant  to  pay  it,  he  cannot  sue 
the  defendant  to  recover  the  money  so  paid. 

Bayley,  B. — If  the  goods  were  sold  to  Penion^  and  he 
was  to  be  the  paymaster,  then  the  undertaking  of  Simp- 
son was  collateral,  and  within  the  Statute  of  Frauds.  But, 
if  it  was  an  original  undertaking  on  the  part  of  Simpson 
to  pay  for  the  goods  supplied  to  Penton,  then  Simpson 
was  bound  to  pay  by  the  parol  contract,  and  he  had  a 
right  to  consider  the  money  paid  for  the  goods  as  money 
paid  for  Penton's  benefit.  Whether  the  contract  was 
original  or  collateral,  viz.  whether  it  was  binding  on  the 
parties  to  pay  in  the  first  instance,  and  at  all  events,  or 
only  binding  in  case  the  other  does  not,  will  depend  on 
the  contract  between  the  parties.  I  think  that  the  ex- 
pressions, **  ril  be  answerable,"  and  "  I'll  see  you  paid," 
are  equivocal  expressions.  And  then  we  ought  to  look  to 
the  circumstances  to  see  what  the  contract  between  the 
parties  was.  I  do  not  say  that  without  authority;  for 
there  was  a  case,  which  I  believe  will  be  found  in  the 
2nd  vol.  of  Douglas  (o),  in  which  the  Court  of  King's 
Bench  said,  that  a  contract  might  be  collateral  or  not, 
according  to  circumstances ;  and  that  it  depends  on  the 
circumstances  whether  it  is  collateral  or  not.  It  was 
the  case  of  Oldham  v.  Allen,  and  was  decided  in  Michael- 
mas Term  in  the  24th  of  Geo.  3;  there  the  defen- 
dant had  sent  for  a  farrier  to  attend  some  horses,  and 

(a)  The  reporters  have  searched  iii  vain  for  this  case,  and   they 
believe  it  is  not  reported. 
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Exeh,  cf  Pkat,  said  to  the  farrier,  "  I  will  see  you  paid.*'  The  plain- 
^  *  ^  tiff  knew  the  parties  who  were  owners  of  some  of  the 
Simpson  horses,  and  made  them  debtors,  but  debited  the  defen- 
Pknton.  dant  for  the  others,  whose  owners  he  did  not  know; 
the  Court  held  that  the  promise  was  original  in  respect 
of  those  owners  whose  names  he  did  not  know ;  but,  in 
respect  of  the  others  whom  he  did  know,  that  it  was 
collateral.  In  that  case  there  was  a  construction  on 
the  very  same  words,  making  the  promise  either  original 
or  collateral  according  to  the  circumstances.  Here  it  is 
quite  clear  that  the  goods  were  furnished  for  PentoWs  be- 
nefit; but  it  does  not  appear  that  he  said  one  word  by 
which  he  pledged  himself,  so  as  to  give  Ovensian  a  right 
to  call  upon  him.  Simpson  was  asked,  "  what  time  he 
wanted  to  pay  ?"  He  says,  **  1*11  see  it  paid  in  six  months.** 
It  was  left  to  the  jury  to  say  whether  he  was  the  original 
debtor,  and  they  found  that  he  was.  I  think  the  jury 
were  warranted  in  that  finding.  My  opinion  is  founded 
substantially  on  the  facts  of  the  case,  and  not  on  the  equi- 
vocal expressions,  as  I  consider  the  words  capable  of  be- 
ing explained  by  other  circumstances.  I  am  satisfied,  that, 
although  Ovenston  was  willing  to  see  if  Penion  would  pay, 
he  never  had  a  legal  claim  upon  him,  but  upon  Simpson 
only. 

Vaughan,  B. — There  is  no  difficulty  in  these  cases  where 
the  facts  are  rightly  understood.  I  think  that  there  is  abun- 
dant evidence  to  shew  that  this  was  not  a  guarantie.  The 
goods  were  originally  Furnished  on  the  credit  of  Simpson, 
treating  him  as  the  debtor  for  goods  supplied  to  the  use 
of  another.  This  was  an  action  for  money  paid,  which 
the  plaintiff  says  he  has  a  right  to  recover,  as  it  was  paid 
on  the  defendant's  account.  The  defendant  said  it  was 
not  paid  under  any  authority  from  him,  and  that  raises  the 
question  whether  any  authority  was  given.  On  that  part 
of  the  case,  it  appears  that  the  two  go  together  to  make 
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the  purchase;  that  the  defendant  stands  by,  and  allows  the  ^c^  ^  ^^«*f 
plaintiff  to  pledge  his  credit;    and,  by  doing  that,  I  think 
he  undertakes  to  repay  the  money  paid  on  his  account. 


BoLLAND,  B. — The  question  submitted  to  me  was, 
whether  I  ought  to  call  the  plaintiff,  as  there  was  no  suf- 
ficient request  to  pay  the  money.  The  facts  of  the  case 
established  an  undertaking  founded  on  the  original  credit 
given  to  Simpson,  The  parties  go  together ;  Simpson 
pledges  his  credit  to  pay  for  the  articles  selected — Penton 
is  the  party  benefited  by  them :  he  being  present  at  the 
time,  and  hearing  what  Simpson  says,  is  liable. 

GuRNEY,  B. — I  think  the  evidence  warranted  the  find- 
ing—  that   the   goods   were   supplied    on   the   credit   of 

Simpson. 

Rule  refused. 


Simpson 

V. 
PfiNTON. 


Daniel  Elston  and  Others,  Assignees  of  the  Estate  and 
Effects  of  William  Elston,  a  Bankrupt,  v.  Eliza 
Braddick,  (who  was  made  a  Defendant  in  lieu  of  the 
Bank  of  England). 

JL  his  was  an  action  of  debt,  originally  brought  against  By  the  6  Geo. 
the  Governor  and  Company  of  the  Bank  of  England^  for  u  b  pro^ied^* 

that,  if  any  per- 
son shall  have 
been  discharged  by  certi6cate,  or  shall  have  compounded  with  his  creditors,  or  who  shall  be  dis- 
charged under  any  insolvent  act,  shcUl  be  or  become  bankrupt,  and  have  obtained  or  ehall  htrevf- 
ter  obtain  such  certificate  as  aforesaid,  unless  his  estate  shall  produce  sufficient  to  pay  his  creditors 
15«.  in  the  pound,  such  ceriificate  shall  only  protect  his  person  from  arrest;  but  his  future  estate 
shall  vest  in  his  assignees  under  the  said  commission : — Held^  that  the  clause  was  retrospective,  and 
that  it  applied  to  discharges  by  bankruptcy  or  insolvency  before  the  passing  of  the  act,  as  well  as 
to  discharges  obtained  subsequent  to  the  passing  of  the  act. 

^.,  in  the  year  1815,  was  discharged  under  an  insolvent  act,  and  in  1830  obtuned  his  certifi- 
cate under  a  commission  of  bankrupt  issued  in  1829,  under  which  commission  his  estate  produced 
less  than  sufficient  to  pay  his  creditors  15«.  in  the  pound.  A,^  in  the  year  1832,  opened  an  ac- 
count with  the  Bank  of  England^  and  a  sum  of  294/.  15«.  was  deposited  by  him  in  the  Bank:— 
//eM,  that  an  action  for  money  had  and  received,  brought  by  the  assignees  under  the  commission 
against  the  Governor  and  Company  of  the  Bank  of  Englandf  to  recover  the  amount  so  deposited, 
was  maintainable. 
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JSxcA.  of  Pleas,  money  had  and  received,  with  a  count  for  interest,  and  on 
^     an  account  stated. 
Elston  The   defendants   pleaded   as   follows: — And   the  said 

Braddick.  Governor  and  Company  of  the  Bank  of  England^  by 
J.  W.  Freshfield  the  younger,  their  attorney^  come  and 
defend  the  wrong  and  injury,  when  &c.,  and,  accord- 
ing to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, suggest  and  give  the  Court  here  to  understand  and 
be  informed  that  they  the  said  Governor  and  Company  of 
the  Bank  of  England  do  not  claim  any  interest  in  the  sub- 
ject-matter of  the  said  suit,  but  that  the  said  debt  or  sum 
of  money  by  the  said  declaration  above  demanded  is 
claimed  by  Eliza  Braddick,  widow. 

And  thereupon,  according  to  the  form  of  the  statute  in 
such  case  made   and  provided,  the  said  Court,   before 
the  Barons  of  the  said  Exchequer  here,  on  Saturday, 
the  17th  day  of  November,  in  Michaelmas  Term  aforesaid, 
upon  the  motion  of  Mr.  Follett,  of  counsel  for  the  de- 
fendant^ and  reading  the  affidavit  of  William  Popham 
Gaitie,  ordered,  **  That  the  said  Eliza  BradcUck  should 
shew  cause  on    Thursday,  the  22nd  day  of  November 
then  instant,  why  she  should  not  appear  before  the  Court 
and  maintain  or  relinquish  her  claim  to  the  sum  of  294/. 
15«.  2d.,  the  subject  of  this  action,  or  be  made  defendant 
to  the  same,  pursuant  to  the  act  of  1  &  2  fFilL  4,  c.  58, 
and  abide  such  order  as  the  Court  should  think  fit  to 
make  pursuant  to  the  said  statute,  upon  notice   of  the 
said  rule  to  be  given  by  the  said  Eliza  Braddick  and 
the  plaintiffs,  their  attornies,  or  agents,  and  that  in  the 
meantime  all  proceedings  should  be  stayed.'*     And  after- 
wards, that  is  to  say,  on  the   26th  day   of  November, 
in   Michaelmas  Term   aforesaid,  the  said   Court,   upon 
reading  the  said  rule  of  the  said  17th  day  of  November, 
and  the  affidavit  of  the   said    Eliza  Braddick,  widow, 
and  William  Elston,  and  hearing  Mr.  Folleit,  of  counsel 
for  the  said  defendants,  and  Mr.  Thesiger,  of  counsel  for 
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the  said  Eliza  Braddick^  ordered,  **  That  the  said  Eliza  Exch.  of  Pleat, 
Braddick  should  appear  before  the  Court  and  maintain  or  '  ^ 

relinquish  her  claim  to  the  said  sum  of  294/.  I5s.  2d»p  the  Elbton 
subject  of  the  said  action,  and  be  made  defendant  to  the  brad'dick. 
same,  pursuant  to  the  said  act  of  the  1  &  2  fVilL  4,  c.  58, 
instead  of  the  said  Governor  and  Company  of  the  Bank 
o( England;  and  that  she  should  plead  instanter,  and  take 
short  notice  of  trial  for  the  adjournment-day  in  London 
after  Michaelmas  Term  aforesaid." 

Eliza  Braddick  pleaded,  that  the  said  Governor  and 
Company  did  not  owe  the  said  several  sums  of  money  in 
the  said  declaration  mentioned,  or  any  part  of  them. 

At  the  trial,  before  Gumey,  B.,  at  the  London  Sittings 
after  last  Trinity  Term,  it  appeared,  that^  on  the  16th  of 
August,  1815,  Wm.  Elston  obtained  his  discharge  under 
the  then  Insolvent  Act,  and  on  the  ^th  of  July,  1829,  a 
commission  of  bankruptcy  issued  against  him,  under  which 
an  order  for  a  dividend  of  6d.  in  the  pound  only,  dated 
the  27th  of  July,  1830,  was  made;  and  that  the  defen- 
dant obtained  his  certificate  under  that  commission.  On 
the  25th  of  January,  1832,  Wm.  Elston  opened  an  ac- 
count with  the  Bank  of  England,  and  the  balance  in  his 
favour  at  the  time  the  action  commenced  was  294/.  \5s., 
the  sum  sought  to  be  recovered.  The  plaintiffs,  as  the 
assignees  of  Wm,  Elston,  contended,  that,  under  these 
circumstances,  the  sum  in  dispute  vested  in  them  as  part 
of  the  future  estate  and  effects  of  the  bankrupt,  under 
the  6  Geo,  4,  c.  16,  s.  127,  the  defendant  having  been  dis- 
charged under  an  insolvent  act,  and  the  estate  under  the 
commission  of  bankrupt  not  having  produced  sufficient  to 
pay  his  creditors  15^.  in  the  pound.  The  defendant  ob- 
jected that  the  127th  section  was  prospective  only  in  its 
operation,  and  that,  as  the  discharge  under  the  insolvency 
took  place  previously  to  the  passing  of  the  act,  it  could 
not  be  connected  with  the  subsequent  bankruptcy.  The 
defendant  also  objected,  that,  as  there  was  no  privity  be- 
tween the  assignees  and  the  Bank  of  England,  an  action 
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^^^\^f^^>  for  money  had  and  received  would  not  lie.     The  jury,  un- 

^      /  der  the  direction  of  the  learned  Judge,  found  a  verdict 

Elbton  for  the  plaintiffs  for  294/.  15^.,  leave  being  reserved  to  the 

Braddick.  defendant  to  move  to  enter  a  nonsuit. 

Accordingly,  FoUettf  in  Michaelmas  Term,  moved  for  a 
rule  to  enter  a  nonsuit  on  both  grounds.  He  contended, 
^rst,  that  the  assignees  were  not  entitled  to  the  future  ef- 
fects of  the  bankrupt,  the  127th  section  of  the  Bankrupt 
Act  not  being  retrospective ;  for  which  he  cited  Bagge^ 
ly  V.  Nickollss  K.  B.,  Michaelmas  Term,  1833,  MS., 
Maggs  V.  Hunt  (a),  Surtees  v.  Ellison  (6),  Boberison  v. 
Score  (c),  and  Careto  v.  Edwards  {d).  He  contended,  se- 
condly, that,  as  there  was  no  privity  between  the  assignees 
and  the  Bank  of  England,  an  action  for  money  had  and 
received  was  not  maintainable;  that  there  was  no  privity 
of  contract  between  the  parties,  whatever  the  equities 
might  be.     He  cited  Sims  v.  Britten  (e)* 

Bayley,  B. — In  that  case  the  money  was  paid  to  the 
defendants  by  a  person  having  a  right  of  control  over  the 
money.  Assuming  that  the  act  is  retrospective,  the  act 
says  that  the  future  property  of  the  bankrupt  shall  vest  in 
the  assignees ;  and  it  vests  in  the  assignees  ab  initio :  and 
when  the  money  was  paid  in  by  the  bankrupt,  it  was  mo- 
ney had  and  received  to  the  use  of  the  assignees.  In 
reality,  this  never  was  the  property  of  the  bankrupt.  It 
appears  to  me,  therefore,  that  money  had  and  received  is 
the  proper  form  of  action. 

Upon  the  first  point  the  Court  granted  a  rule  to  shew 
use. 


cause. 


Law  and  R.  V.  Richards  shewed  cause. — The  question 

(fl)  12  B.  Moore,  357;  4  Bing.  (d)  1  Nev.  &  M.  632;  4  B.  & 

212.  Adol.351. 

(6)  9  B.  &  C.  750.  (e)  4  B.  &  Adol.  375;    S.  C.  I 

(c)  3  B.  &  Adol.  338.  Nev.  &  Man.  594. 
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whether  the  127th  section  of  the  6  Geo.  if 9  c.  16,  is  re-  Exch.  0/  pum, 

834 
trospective,  has  already  been  discussed  in  the  Court  of  ^ 

King's  Benchf  in  the  case  of  Robertson  v.  Score.  There,  Elstoh 
Lord  Tenierdeny  in  delivering  the  judgment  of  the  Court,  braddiok. 
said,  that  the  Court  were  inclined  to  think  that  the  127th 
section  did  apply  to  cases  where  the  first  certificate  was 
granted  under  a  commbsion  issued  before  the  passing  of 
the  act  They,  therefore,  entertained  an  opinion  that  the 
127th  section  was  retrospective.  This  is  the  only  con- 
struction which  can  be  given,  without  rejecting  some  of 
the  words  in  the  act;  because  the  words  are,  **  shall  be  or 
become  bankrupt,  and  have  obtained  or  shcUl  hereafter 
obtain  such  certificate  as  aforesaid."  The  words  ''  shall 
be*'  can  only  apply  to  the  time  when  the  act  passed;  but 
the  words  **  have  obtained  "  must  apply  to  a  prior  period, 
particularly  when  they  are  contrasted  with  the  words 
*'  shall  hereafter  obtain."  The  language  of  the  82nd  sec- 
tion, which  protects  *^  payments  really  and  bond Jide  made , 
and  which  shall  hereafter  be  made,"  are  not  so  strong  as  the 
words  in  the  section  in  question;  yet,  in  the  case  of  Church^ 
ill  V.  Crease  (a),  they  were  held  to  have  a  retrospective 
operation.  It  was  there  observed  by  Best^  C.  J.,  that 
**  unless  the  expression  ^  payments  made^  refer  to  a  period 
anterior  to  the  passing  of  the  act,  the  expression  *  here- 
after to  be  made '  is  altogether  nugatory;"  and  Park,  J., 
said,  **  the  words  of  the  act,  '  fnade  or  hereafter  to  be 
made,'  are  strong  to  shew  that  it  was  intended  to  protect 
payments  actually  made  at  the  time  the  act  came  into  oper- 
ation. Madey  as  contrasted  with  hereafter  to  be  made, 
must  mean  heretofore  made."  A  certificate  obtained  un- 
der the  6  Geo.  4,  cannot  be  the  only  certificate  intended ; 
and  it  could  not  be  intended  to  put  a  certificate  obtained 
under  the  6  Geo.  4  on  a  better  footing  than  a  certificate 
obtained  under  former  acts.     In  Maggs  v.  Hunt,  the  case 

(fl)  2M.&P.  415;  5Bmg.  177. 
VOL.  II.  G  Q  EX. 
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Mxch.  of  PUoi,  turned  on  the  construction  of  the  word  "  ahtil "  aloriei 
s^...^^^.^  Which  is  clearly  prospective.  In  Belt  v.  jBt/loii{€i),it  was 
Elstoh  heldj  that  the  54th  and  55th  sections,  which  prdtide  that 
Beaodick.  the  annuity  creditor  **  shall  be"  entitled  to  prore  for  .the 
Talue  of  such  annuity,  which  value  the  commissioners 
^'  shall  ascertain/'  and  that  "it  shall  not*'  be  lawful  fof 
bim  to  sue  the  surety  "  until  sudi  annuitant  shall  have 
proved  under  the  cominission''  for  the  amount  of  Jtbe  an* 
nuity,  applied  to  annuities  granted  before  the  passing  of 
the  act.  It  was  there  said  by  Best,  C.  J<,  that  "  wbexe 
the  legislature  intended  that  the  statute  should  not  af- 
fect commissiohs  previously  issued,  that  intention  ia  de- 
clared in  express  terms;  such  terms  will  be  found  in  the 
57th,  96th,  and  98th:  sections.  The  introductioa  of  such 
words  furnishes  a  strong  argument  to  prove  that  the  other 
sections  containing  words  capable  of  bearing  a  retrospec* 
tive  construction  should  receive  that  construction.*'  In 
Carewv.  Edwards  (b),  where  A,,  after  being  dilBcharged 
under  the  Insolvent  Act,  had  a  commission  of  bankrupt 
issued  against  him,  and  obtained  bis  certificate  before  the 
6  Geo.  4  passed,  but  his  estate  did  not  pay  15s.  in  the 
pound,  it  was  certainly  held  that  his  certificate  did  not  bar 
an  action  on  a  bond  executed  before  his  discharge  under 
the  Insolvent  Act ;  but  there,  it  is  to  be  observed,  that 
both  his  discharge  under  the  Insolvent  Act,  and  the  CQmr 
mission  and  certificate,  occurred  before  this  act  had  passedj 
and  therefore  it  is  distinguishable  from  the  present  case; 
and  the  Court  expressly  say  that  their  decision  in  that  case 
leaves  the  case  of  Robertson  v.  iS'cor^  wholly  untouched. 
In  Fowler  v.  Coster  (c),  it  was  held,  that  a  third  commission, 
issued  against  a  trader  who  had  not  paid  any  dividend  to 
his  creditors  under  a  first  and  second  commission,  was  a 
nullity.    That  was  decided  on  the  ground  that  it  came 


(a)  1  M.  &  P.  574 ;  4  Bing.  615.  (b)  4  B.  &  Adol.  351. 

(c)  10B.&C.427. 
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within  the  127th  section,  and  that  all  the  future  effects  Ereh,  of  PUat, 

of  the  bankrupt  were  vested  in  the  assignees  under  the  '  ^ 

second  commission*  Elston 


Folleit,  contrh. — The  Court  of  King's  Bench  are  divid- 
ed in  opinion  upon  the  construction  of  this  clause ;  and 
in  a  recent  case,  that  Court  suggested  that  the  matter 
might  be  put  upon  the  record^  in  order  that  the  question 
might  receive  the  decision  of  a  Court  of  error.  If  the 
words  are  taken  according  to  their  grammatical  meaning, 
it  is  impossible  to  put  a  sensible  construction  upon  them; 
and  therefore  the  Court  must  resort  to  the  object  that 

• 

the  Legislature  had  in  view,  for  the  purpose  of  putting  a 
proper  construction  upon  the  act.  If  this  clause  is  con- 
strued to  have  a  retrospective  operation^  the  effect  will  be 
to  take  away  the  rights  of  creditors  under  former  com- 
missions^ and  in  cases  where  there  has  been  a  previous 
discharge  under  the  Insolvent  Debtors'  Act;  which  never 
could  have  been  the  intention  of  the  Legislature.  If  such 
a  construction  as  is  here  contended  for  be  put  upon  the 
127th  section^  it  will  be  expressly  opposed  to  the  provi- 
sions of  the  135th  section^  "  That  nothing  herein  contain- 
ed shall  affect  or  lessen  any  rights  claim^  demand^  or  re- 
medy which  any  person  now  has  thereunder,  or  upon  or 
against  any  bankrupt  against  whom  any  commission  has  or 
shall  have  issued,  except  as  is  herein  specifically  enacted.** 
Therefore,  without  an  express  enactment,  or  plain  and 
clear  expressions,  to  shew  that  the  Legislature  intended 
that  this  clause  should  have  a  retrospective  operation,  the 
Court  will  not  assume  an  intention  to  make  an  ex  post 
facto  law  varying  and  destroying  existing  rights.  The 
cases  of  Maggs  v.  Hunt,  Surtees  v.  Ellison,  Key  v. 
Cook  (a),  and  Kay  v.  Goodwin  (6),  were  determined  on 
the  principle,  that,  where  new  rights  or  different  remedies 
would  be  given,  or  existing  rights  interfered  with  or  taken 

(a)  2  M.  &  P.  720.  (J})  4  M.  &  P.  341 }  6  Biag.  576. 

G  g2 


0. 

Braddick. 
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Sxek,  of  Pleat,  to  have  application  to  previous  discharges  as  il^ell  as  dis- 
^  charges  after  the  6  Geo.  4,  the  effect  of  it  would  be  to 
Blston  take  away  from  the  respective  creditors  the  competition  inter 
Braddicx.  se^  and  to  destroy  all  right  of  claim  on  the  part  of  the  as- 
signees of  the  insolvent  debtor.  Now,  to  form  a  judgment 
as  to  what  is  the  construction  to  be  put  upon  the  words  of 
the  6  Geo.  4,  it  is  material  to  attend  to  the  language  of 
the  5  Geo.  i,  and  to  attend  also  to  the  language  of  the  6 
Geo.  4.  Before  I  state  the  language  of  either,  it  will  be  right 
that  I  should  state  that  there  is  a  provision  in  the  185th 
section  of  the  6  Geo.  4,  that  that  act  is  to  be  construed 
beneficially  for  creditors;  therefore,  it  must  have  such  a 
construction  as  shall  be  beneficial  to  them:  and  the  proba^ 
bility  is,  that  it  was  intended  to  put  persons  in  trade  upon 
their  guard,  that,  if  they  should  have  had  a  previous  dis- 
charge, they  should  be  mulct  for  carrying  on  trade  with- 
out such  a  capital  as  would  be  likely  to  pay  IBs.  in  the 
pound.  Now,  it  will  be  material  to  see  how  guardedly  the 
language  of  the  5  Geo.  Misemployed  to  prevent  its  applica- 
tion to  any  discharges  except  such  as  were  subsequent  to 
the  period  when  that  act  of  Parliament  attached ;  it  will  be 
material  also  to  see  what  are  the  provisions  made  in  that 
clause  to  prevent  its  having  respect  to  discharges  prior  to 
the  period  when  that  act  came  into  operation ;  for,  if  it 
shall  turn  out  that  that  clause  pointedly  guards  against 
application  to  previous  discharges,  and  the  statute  of  the 
6  Geo.  4  (the  Legislature  having  that  clause  before  them) 
omits  any  such  previous  restriction  in  terms,  why  then,  un- 
less you  can  see  from  the  language  of  the  act  that  it  must 
have  been  the  plain  intention  of  the  Legislature  to  give  it 
this  restriction,  and  to  confine  it  to  discharges  subsequent 
to  the  6  Geo.  4,  it  will  apply  to  discharges  prior  to  that  pe^ 
riod.  Now,  the  5  Geo.  2,  c.  30,  s.  9,  is  framed  in  this  lan- 
guage— "  Provided,  that,  from  and  after  the  24th  June, 
1732,  in  case  any  commission  of  bankruptcy  shall  issue 
against  any  person,  who,  after  the  said  24th  June,  1732, 
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shall  have  been  discharged  by  virtue  of  this  act^  or  shall  ^'^a.  of  pieai, 
have  compounded  with  his,  her,  or  their  creditors^  or  de-  ^  '   ^ 

livered  to  them  his,  her,  or.  their  estate  or  effects,  and  been  Elston 
released  by  them,  or  been  discharged  by  any  act  for  the  braddick. 
relief  of  insolvent  debtors  iifter  the  time  aforesaid,  then  the 
person  only  shall  be  discharged,  and  the  future  effects  con- 
tinue liable.'*  There  is  in  that  language  an  industrious 
intention,  as  it  seems  to  me,  to  confine  the  operation  of 
that  clause  to  those  discharges  which  are  by  virtue  of 
that  act^  and  subsequent  to  that  act,  and  specifically,  in 
the  case  of  discharges  under  any  act  for  the  relief  of  insol- 
vent debtors,  to  discharges  after  the  period  to  which  that 
act  refers.  I  therefore  see  a  language  industriously  em- 
ployed in  the  5  Geo.  2,  confining  the  operation  of  that 
statute  to  discharges  by  bankruptcy,  to  discharges  by  com- 
rposition,  and  to  discharges  under  Insolvent  Debtors'  Acts 
to  those  cases  in  which  the  discharge  is  subsequent  to  that 
act.  And  probably  there  might  be  a  very  good  reason 
for  such  a  provision,  because  then  it  was  introducing  a 
.provision  entirely  new — new  in  omnibtts;  and  it  might  have 
been  visiting  a  party  too  penally,  if  the  previous  compara- 
tively innocent  discharges  were  to  be  construed  to  be 
, within  the  act,  and  subject  innocent  parties  to  the  punish- 
ment which  that  clause  was  calculated  to  inflict.  Not  so 
however,  when  the  6  Geo,  4  passed,  because,  when  the  6 
Geo.  4  passed,  a  discharge  under  a  previous  composi- 
tion, a  discharge  under  an  insolvent  debtors*  act,  made 
the  party's  property  liable,  unless  he  paid  I5s.  in  the 
pound,  but  only  made  it  liable  if  the  creditors  seized  it; 
and  it  seems  to  me  that  the  object  of  the  127th  section 
principally  was  to  prevent  that  race  between  the  creditors, 
and  that  expenditure  of  money  in  costs,  which  there  would 
.  be,  if  it  were  left  to  every  creditor  to  sue  individually,  in- 
stead of  vesting  the  future  property  at  once  in  the  as- 
,sjgnees,  and  entitling  them  to  sue  for  the  benefit  of  all 
Ihe  creditors. 
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E*ch.rf  Pleat,       Now,  having  pointed  out  that  this  was  the  language  of 

ft  c$^S4 

^     the  5  Geo.  2,  we  will  refer  to  the  language  of  the  6  Geo.  4, 
Elston       c.  16,  8.  127;  and  the  words  are,  ''That  if  any  person 
Braddick.     who  shall  have  been  so  discharged  by  such  certificate  as 
aforesaid,  or  who  shall  have  compounded  with  bis  cre- 
ditors, or  who  shall  have  been  discharged  by  any  insol- 
vent act,  shall  be  or  become  bankrupt,  and  have  obtained 
or  shall  hereafter  obtain  such  certificate  as  aforesaid,  un- 
less his  estate  shall  pay  I5s.  in  the  pound,"  then  the  future 
effects  are  to  be  vested  in  the  assignees.   Now,  if  the  pro- 
vision as  to  the  discharges  by  certificates  had  been  omit- 
ted, there  would  have  been  nothing  to  have  confined  the 
discharges  under  an  insolvent  act  to  discharges  subsequent 
to  the  6  Geo.  4.  Those  words,  if  they  had  stood  by  them- 
selves, would  have  been  plain  and  clear;  there  would  have 
been  no  restriction  or  limitation  to  confine  their  operation 
to  discharges  by  composition  or  insolvency  after  the  6  Geo. 
4  came  into  operation.     But  the  argument  has  been  press- 
ed upon  us,  that  if  the  words  "  any  person  who  shall  have 
been  so  discharged  by  such  certificate  as  aforesaid,**  ne- 
cessarily confine  that  part  of  the  clause  to  discharges  by 
certificates  since  the  6  Geo.  4;  then,  by  implication,  that 
they  have  the  same  effect  as  to  discharges  by  composition, 
and  as  to  discharges  under  an   insolvent  debtors*  act. 
Whether  that  would  be  a  legitimate  conclusion,  the  Court 
possibly  may  doubt.     But  taking  that  to  be  a  legitimate 
conclusion,  let  us  see  whether  the  words, ''  who  shall  have 
been  so  discharged  by  such  certificate  as  aforesaid,'*  ne- 
cessarily or  naturally  refer  to  discharges  since  the  6  Geo.  4. 
The  section  127  is  preceded  by  some  few  sections  applica- 
ble to  certificates.    Section  121  is,  I  think,  the  first,  and 
that  provides,  ''  that  every  bankrupt  who  shall  have  duly 
surrendered  and  in  all  things  conformed  himself  to  the  laws 
in  force  concerning  bankrupts  at  the  time  of  issuing  the 
commission  against  him,  shall  be  discharged  from  all  debts 
due  by  him  when  he  became  bankrupt,  and  from  all  claims 
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and  demands  hereby  made  proveable  under  the  commis-  iSxeft.  of  PUatt 
tion,  in  case  he  shall  obtain  a  certificate  of  such  conformity  ^ 

so  signed  and  allowed,  and  subject  to  such  provisions  as       Euton 
hereinafter  directed.***  And  then  section  122  makes  a  pro-     Braddice. 
Yision  how  future  certificates  are  to  be  signed.  Sections  131 
and  \22f  therefore,  refer  to  one  species  of  certificate,  and 
that  species  of  certificate  introduced  de  novo  by  those  two 
clauses ;  whether  they  would  apply  to  certificates  under 
commissions  upon  the  6  Geo,  4  only,  or  whether  they  would 
not  also  apply  to  certificates  under  previous  acts,  if  at  the 
time  when  that  act  came  into  operation  the  certificate  was 
incomplete,  and  was  not  duly  signed  by  all  the  creditors^ 
may  possibly  admit  of  doubt.     It  is  not  at  all  necessary 
for  us  to  say  whether  they  are  confined  to  certificates  un- 
der the  6  Geo*  4,  or  not.    But  that  is  not  the  only  provision 
in  this  act  of  Parliament  as  to  certificates;  and  those  clauses 
are  not  the  only  clauses  to  which  ''  such  certificate  as 
aforesaid  *'  may  be  referable ;  and  we  shall  find  from  the 
position  in  which  section  1S7  stands,  whether  those  words 
are  referable  and  to  be  confined  to  the  certificates  men- 
tioned in  sections  121  and  122,  or  whether  they  do  not 
extend  to  every  species  of  certificate.     Section  123  re- 
lates not  to  certificates  under  the  6  Geo.  4,  where  the 
certificate  is  to  be  signed  in  the  manner  the  6  Geo.  4 
prescribes,  but  applies  to  certificates  previously  signed 
before  the  passing  of  the  6  Geo.  4,  or  before  the  6  Geo.  4 
comes  into  operation,  defective  as  to  the  signature  of  one 
creditor,  and  of  one  creditor  only,  and  authorizes  the 
Chancellor  to  allow  such  certificates.     Therefore,  in  con- 
sequence of  that  clause,  there  will  be  a  second  descrip- 
tion of  certificate ;  under  sections  121  and  122,  a  certifi- 
cate signed  as  section  122  directs  under  the  6  Geo.  4;  un- 
der section  123,  certificates  not  signed  as  the  6  Geo*  4  has 
prescribed,  but  as  the  5  Geo.  2  had  prescribed,  qualified 
by  that  additional  form  which  is  provided  for  in  cases 
where  there  is  the  want  of  the  signature  of  one  particular 
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^^y^^F^"*  creditor,  and  one  particular  creditor  only.    That  is  a  ae- 
«-    ,,^  I   -*     cond  species  of  certificate,  to  which  the  words  '*  such  cer^ 
Eliton       tificate  as  aforesaid "  would  haye  reference*     Now  then 
BsADjDicx.     ^hc  next  section  which  relates  to  this  subject  is  section  126; 
still  a  section  previous  to  the  l^th,  and  prerious  to  the 
words  ''such  certificate  as  aforesaid."     Now  let  us  see 
whether  that  does  not  apply  to  every  description  of  certi- 
ficate— to  the  certificate  under  the  5  Geo.  2,  and  to  cer- 
tificates under  the  6  Geo.  4f,  the  two  descriptions  of  eer^ 
tificate  which  the  6  Geo.  4  contemplates.     The  words  of 
that  section  are,  "  that  any  bankrupt  who  shall,  after  his 
.certificate  shall  have  been  allowed,"  (not  "  such  certifi- 
cate as  aforesaid,"  but  after  his  certificate  shall  have  been 
allowed),  **  be  arrested  or  have  any  action  brought  against 
him  for  any  debt,  claim,  or  demand,  hereby  made  prove* 
able  under  the  commission  against  such  banlurtipt,  shall  be 
discharged  upon  common  bail,  and  may  plead  in  general 
that  the  cause  of  action  accrued  before  he  became  bank- 
rupt, and  may  give  this  act  and  the  special  matter  in  evi- 
dence ;  and  such  bankrupt's  certificate,  and  the  allowance 
thereof,  shall  be  sufficient  evidence  of  the  trading,  bank- 
ruptcy, commission,  and  other  proceedings  precedent  to 
the  obtaining  such  certificate:   and    if  any  such   bank- 
rupt shall  be  taken  in  execution  or  detuned,  where  judg- 
ment has  been  obtained  before  the  allowance  of  his  cer- 
tificate," then  he  may  be  discharged.     Now,  there  is  no- 
thing, as  it  seems  to  me,  in  the  language  of  that  clause, 
to  confine  it  to  cases  in  which  the  commission  is  a  com- 
mission under  the  6  Geo.  4.     There  might  be,  and  pro- 
bably would  be  in  many  instances,  suits  against  a  party 
who  had  obtained  his  certificate  under  the  5  Geo.  2:  there 
might  be  arrests  in  the  case  of  a  man  who  had  obtained 
his  certificate  under  the  5  Geo,  2;  and  unless  this  clause 
gives  him  the  power  to  apply  to  the  Court  to  be  discharged, 
and  the  Court  power  to  discharge  him,  he  must  continiis 
in  custody,  because  the  5  Geo.  2  is  repealed,  and  is  no 
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Ibnger  in  operation;  therefbrei  as  it  seems  to  me,  it  is  ^ch.  of  piea», 
quite  plain,  upon  the  language  of  that  clause,  that  section  ^ 

126  applies  equally  to  discharges  by  certificate  under       Elston 
6  Geo.  4,  as  to  discharges  by  certificate  previous  to  the      braddick. 
6  Geo.  4. 

Now,  if  that  be  so,  why  then  the  language  of  section 
137  is  plain  and  obvious^  and  admits  of  no  fair  and  rea- 
sonable degree  of  doubt  It  is — **  That  if  any  person  who 
shall  have  been  so  discharged  by  such  certificate  as  afore^ 
daid;"  that  is,  by  any  description  of  certificate,  either 
by  the  certificate  under  the  5  Geo.  2,  or  by  the  two  de^ 
scriptions  of  certificate  which  the  6  Geo.  4  contemplates. 
Upon  the  words,  therefore,  of  that  act  of  Parliament,  it 
seems  to  me,  and  I  believe  I  may  say  it  seems  to  us,  to  be 
plain,  that  the  true  construction  of  this  act  is  to  make  it 
apply  to  discharges  under  the  5  Geo.  2,  as  well  as  to  dis- 
charges under  the  6  Geo.  4.  And  there  are  two  cases,  in 
one  of  which  it  must  have  been  so  considered,  and  in  the 
other  the  Court  of  King^s  Bench,  though  not  necessarily 
required  by  the  facts  of  the  case  to  have  expressed  any 
opinion  upon  section  127,  yet  they  do  state  what  their 
opinion  is,  and  state  that,  after  time  taken  to  consider. 
And  whoever  will  recollect  the  caution  of  that  great  and 
able  man  whom  that  Court  has  lost  will  know  that  it  was 
one  of  his  peculiar  characteristics  to  avoid  giving  a  judicial 
opinion  upon  a  point  which  it  was  unnecessary  to  decide. 
The  two  cases  to  which  I  refer  are,  the  cases  of  Fowler  v.  Cos' 
ier(a)  and  Robertson  v.  Score  (b).  In  Fowler  v.  Coster  there 
had  been  three  commissions  of  bankrupt — one  in  1814, 
prior  to  the  period  when  the  6  Geo.  4  came  into  operation; 
a  second  in  May,  1826,  after  the  6  Geo.  4  had  come  into 
operation;  and  a  third  in  1829.  It  was  insisted  that  the 
third  was  a  void  commission :  the  foundation  of  that  argu- 
ment was,  that  the  case  was  a  case  within  the  127th  section 

(w)  10  B.  &  C.  427.  W  3  B.  &  AdoL  338. 
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Eteh,  cf  PUat,  of  the  statute  of  the  6  Oeo.  4 ;  and  it  could  not  be  a  case 
1834. 

^    within  the  6  Geo.  4,  unless  that  act  of  Parliament  applied  to 

Elston  certificates  under  commissions  by  virtue  of  the  5  Geo.  2, 
Braddick.  consequently  to  commissions  prior  to  the  6  Geo.  4.  The 
Court,  whether  rightly  or  not^  certainly  acted  upon  the 
principle,  that  the  127th  clause  was  applicable  to  that 
case ;  and  it  is  impossible  to  support  the  case  of  Fowler  ▼• 
Cosier,  except  upon  the  ground  that  it  did  apply  to  dis- 
charges by  commissions  prior  to  the  6  Geo.  4.  In  iZo- 
berUon  v.  Score  there  had  been  a  commission  before  the 
6  Geo.  4;  there  was  a  commission  after,  and  the  defendant, 
being  sued,  pleaded  bankruptcy.  Now  I  agree  that  it 
was  not  necessary  to  decide  whether  the  6  Geo.  4  did 
apply  to  certificates  under  commissions  founded  on  the 
5  Geo.  S,  because  in  that  case  it  would  have  stood  thus — 
either  the  6  Geo.  4  does  apply  to  by-gone  commissions,  or 
it  does  not;  if  it  does  not  apply  to  by-gone  commissions, 
why  then  you  have  a  valid  discharge  under  the  6  Geo.  4}, 
to  which  there  is  no  objection,  because  you  can  reckon 
one  commission,  and  one  commission  only,  and  cannot 
reckon  the  preceding  commission.  But  if  you  can  reckon 
the  preceding  commission,  why  then  the  127th  section, 
which  has  taken  away  from  the  bankrupt  all  right  to  future 
property,  makes  his  certificate  a  bar  as  to  any  suit  to  be 
instituted  against  him ;  because  it  would  be  most  unreason- 
able that  you  should  leave  him  liable  to  be  sued  where  his 
person  is  previously  exonerated,  and  where  he  could  have 
no  property  at  all  out  of  which  he  could  satisfy  the  exe- 
cution. Therefore,  that  case  might  be  supported,  whe- 
ther the  6  Geo.  4  did  apply  to  by-gone  commissions,  or  not. 
But  after  it  was  argued  on  the  6  Geo.  4,  and  after  time 
taken  to  consider,  the  Court  expressed  their  opinion,  say- 
ing it  was  not  necessary  to  decide  it;  but  that  their  opinion 
was,  that  it  was  a  case  within  the  127th  section,  and,  conse- 
quently, that  the  127th  section  must  apply  to  discharges 
under  commissions  previously  to  the  6  Geo.  4.     We  are. 
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therefore,  of  opinion,  upon  tlie  wording  of  this  act  of  Par-  JSxeh.  of  PUat, 
liament,  upon  the  spirit  and  language  of  it,  upon  the  con-  %  ^  • 
trast  which  it  bears  with  the  language  of  the  5  Geo.  2,  and  Elstoii 
upon  a  consideration  of  what  the  previous  law  upon  the  Braddic&. 
subject  was,  and  upon  those  two  authorities,  that  this  case 
.  IS  within  the  6  Geo.  4,  and  that  you  are  at  liberty  to  refer 
to  by-gone  discharges  either  by  certificate,  composition, 
or  insolvency.  It  was  certainly  pressed  by  Mr*  FoUeii  in 
his  argument,  that  this  would  take  away  from  the  assignees 
under  the  Insolvent  Debtors'  Act  the  chance  which  they 
might  have  as  to  future  effects,  because  there  was  a  pro- 
vision in  the  Insolvent  Debtors'  Act  that  there  should  be 
a  judgment  given  to  the  assignees  under  which  the  as- 
signees might  seize  the  future  property  of  the  insolvent. 
There  is  no  doubt  but  that  it  will  have  that  operation;  but 
we  think  that  that  was  so  minute  an  interest  in  the  as- 
signees, that  it  does  not  stand  in  the  way  of  making  that 
general  provision  which  appears  to  us  to  have  been  made ; 
and  that  the  circumstance  of  taking  away  the  competition 
which  otherwise  would  have  existed  between  the  creditors 
of  the  bankrupt  and  the  assignees  under  the  Insolvent 
Debtors'  Act  does  not  militate  against  that  construction 
which  we  think  ought  to  be  put  on  the  words  of  the 
6  Geo.  4. 

Rule  discharged. 


Tabram  v.  Freeman. 

A  RULE  had  been  obtained  by  Kelly ^  calling  upon  the   An  attorney, 
plaintiff  to  shew   cause  why  the  judgment  entered  up   soWentwuin-' 
Against  the  defendant  on  a  cognovit^  and  the  execution    h*55*i? '/"wowi* 

as  a  security 
for  the  debt, 
4ind  who  was  employed  by  the  insolvent  to  prepare  his  schedule,  and  acted  %9  his  attorney  in  pro- 
curing his  discharge,  agreed  with  the  insolvent  to  omit  the  debt  out  of  the  schedule,  and  that  the 
cognovii  should  be  suspended  until  after  the  discharge,  and  then  revived.  The  insolvent  obtained 
his  discharge,  and  the  attorney  two  years  afterwards  entered  up  judgment  on  the  ec^Hort'/,  and 
istned  execution.     The  Court  on  motion  set  aside  the  Judgment  and  execution. 
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£xeh,  o/Pieoi,   issued  thereon,  should  not  be  set  aside  with  costs.     Itap* 
1834. 

peared  from  the  affidavits  that  the  defendant  being  in- 
debted to  the  phuntifT,  and  being  about  to  take  the  benefit 
of  the  Insolvent  Debtors*  Act,  employed  the  plaintiff,  an 
attorney  of  the  Insolvent  Court,  to  procure  and  conduct 
his  discharge;  but  by  a  memorandum  of  agreement  made 
between  them,  it  was  stipulated  that  the  plaintiff's  debt 
should  not  be  inserted  in  the  schedule,  and  that  a  cog' 
novii,  which  had  been  given  to  secure  it,  should  be  sus- 
pended until  after  the  defendant's  discharge,  and  then  re- 
vived. About  two  years  afterwards  the  plaintiff  entered 
up  judgment  on  the  cognovit,  and  issued  execution*  The 
present  rule  was  moved  for  to  set  aside  that  judgment 
and  execution,  on  the  ground  that  the  agreement  was  a 
fraud  upon  the  Insolvent  Debtors*  Court,  upon  the  credi- 
tors of  the  insolvent,  and  upon  the  policy  of  the  law. 

Follett  shewed  cause. — In  this  case  there  was  no  proof  of 
actual  fraud,  which  was  held  to  be  necessary  in  Howard  v. 
Bartolozzi  (a).  As  to  the  objection  that  the  agreement  b 
a  fraud  upon  the  Court,  as  no  creditor  was  bound  to  come 
in,  no  fraud  would  be  commiited  by  the  omission  of  any 
particular  debt.  It  was  no  fraud  upon  the  creditors  at 
large,  because  they  would  obtain  a  greater  present  share 
of  the  insolvent's  effects  than  if  another  creditor  had 
been  added  to  the  number.  Nor  is  it  against  the  policy  of 
the  law.  In  Howard  v.  Bartolozzi^  where  an  attorney,  who 
was  employed  by  a  party  about  to  take  the  benefit  of  the 
Insolvent  Act,  to  prepare  a  list  of  debts  which  were  after* 
wards  to  be  inserted  in  the  schedule,  omitted  a  debt  due 
from  the  insolvent  to  himself,  and  sued  for  that  debt  after 
the  party's  discharge ;  it  was  held  by  Denman,  C.  J.,  and 
Parke,  J.,  that  this  was  not  such  a  fraud  upon  the  general 
policy  of  the  Insolvent  Act  as  would  bar  the  action.    In 

(a)  4  B.  &  Ad.  555;  1  Nev.  &  Man.  69. 
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Baker  v.Sydee{a)f    it  was  held  that  the  Insolvent  Act,  EmcH,  of  Pieaty 
53  Geo.  3,  c.  102,    discharged  the  insolvent  from    the  ^ 

demands  of  such  creditors  only  as  were  named  in  his  Tabram 
schedule,  notice,  &c.,  and  that  his  discharge  did  not  inter-  Frbeman. 
rapt  the  course  of  an  action  brought  against  him  by  a 
plaintiff*  whose  claim  he  had  not  inserted  in  his  notice  and 
schedule.  That  shews,  that  where  a  claim  is  not  insert- 
ed in  the  notice  and  schedule  of  creditors,  the  insolvent  is 
not  discharged  from  the  claim  so  omitted,  and  that  an  ac- 
tion is  still  maintainable  against  the  insolvent. 

KeUy^  contrH. — By  this  agreement,  the  moment  the  in- 
solvent was  discharged  the  debt  was  to  be  revived.  Such 
to  agreement  is  a  fraud  upon  the  Court,  the  creditors,  and 
the  law.  It  is  an  agreement  between  the  plaintiff* and  the 
insolvent,  that  the  insolvent  shall  swear  falsely  to  his  sche- 
dule and  impose  upon  the  Court.  By  the  40th  section  of 
the  Insolvent  Debtors'  Act,  c.  57,  the  debtor  is  to  deliver 
in  upon  oath  a  titie  and  correct  account  of  all  his  debts. 
He  therefore  swears  falsely,  if  he  knowingly  omits  any  in 
his  schedule.  This  section  was  not  brought  to  the  notice 
of  the  Court  in  Howard  y.  Bartolozzu  The  creditors  are 
also  defrauded.  It  is  provided  by  the  50th  section,  that 
the  assignee  may  obtain  a  judgment  and  issue  execution 
against  the  insolvent's  after-acquired  eff*ects.  If  any  single 
creditor  is  to  be  allowed,  by  agreement  with  the  debtor,  to 
withhold  his  debt,  and  immediately  after  the  discharge  to 
sue  for  it  and  obtain  judgment^  he  may  gain  a  priority  of 
execution,  and  seize  the  whole  of  the  after-acquired  ef- 
fects, to  the  prejudice  of  the  other  creditors.  Therefore, 
it  is  a  clear  fraud  upon  the  policy  of  the  law,  which  con- 
templated the  effectual  and  complete  discharge  of  the  per- 
son of  the  debtor,  and  the  application  of  all  his  effects 

(a)  7  Taunt.  179. 
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Exeh.ofPUat,   present  and  future  to  the  fair  and  proportionate  satisfae-r 

tion  of  his  debts. 

Bayley,  B. — I  think  that  this  judgment  ought  not 
to  be  permitted   to  stand.      The  plaintiff,  by  agreeing 
that  a  schedule,  omitting  his  own  debt,  should  be  deli- 
vered  in  under  the  statute,  agrees  that  the  defendant 
shall    deceive  the  Court    by  a  wilfully  false  statement 
upon  oath,  contrary  to  sections  40  and  71  of  the  Insol- 
vent Debtors'  Act.     This  alone  would  avoid  the  agree- 
ment; but  the  creditors  are  also  imposed  upon.     They 
have  a  right  to  believe  that  the  debtor  is  set  free,  and  that 
by  his  future  exertions  he  may  procure  the  means  of  sup* 
porting  himselfand  of  satisfying  their  just  claims.  How  can 
he  do  this  if  his  person  and  his  property  are  liable  to  an 
execution  whenever,  after  his  discharge,  the  plaintiff  finds 
it  advantageous  to  come  upon  him?    The  true  scope  and 
object  of  the  statute  appears  to  have  been  but  partially 
considered  in  the  case  of  Howard  v.  BartoloxzL    The 
intent  of  the  statute  was,  that  msolvents  should  lay  be- 
fore their  creditors  and  the  Court  a  fair  and  true  state- 
ment of  their  affairs;  that,  where  they  have  been  guilty  of 
no  misconduct,  their  persons  should  be  discharged,  and 
their  property   divided  among  their  creditors;    and  that, 
when  discharged,  they  should  be  unincumbered  with  prior 
obligations,  and  free  to  seek  their  livelihood,  subject  to  the 
right  of  the  creditors  to  their  future  surplus  property: 
all  these  objects  might  be  defeated  if  agreements  like  the 
present  could  be  supported  in  law.     Neither  does  it  ap- 
pear that  it  was  explained  to  the  insolvent  what  would  be 
the  effect  of  leaving  the  debt  out  of  the  schedule,  or  that 
he  knew  the  consequence  of  it.  Without  going  further  into 
the  consideration  of  the  Insolvent  Act,  I  think  the  judg- 
ment ought  not  to  be  permitted  to  stand,  as  it  will  still  leave 
an  action  open  to  Tabram,  if  his  right  to  maintain  an  action 
is  not  taken  away.     The  rule  for  setting  aside  the  judg- 
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ment  and  execution  must  be  made  absolute^  with  costs ;  SxeJu  of  Plea*, 

and  if  the  plaintiff  be  advised  to  try  the  question  in  an  ^     ^'   ^ 

action,  and  have  the  opinion  of  a  Court  of  error,  he  can  tabram 
do  so. 


Vaughan,  B. — The  63rd  section  provides  for  the  case 
of  a  debt  being  incorrectly  stated  without  fraud,  and  ena- 
bles the  creditor  to  have  the  benefit  of  the  provisions  of 
the  act  notwithstanding  such  mistake ;  but  no  provision  is 
made  for  the  case  of  the  total  exclusion  of  a  debt  If  such 
an  agreement  as  the  present  were  allowed,  the  rights  of 
the  creditors  under  the  act  would  be  varied  by  it. 

BoLLAND,  B. — The  future  creditors  would  be  defraud- 
ed if  a  former  creditor  of  the  insolvent  to  a  large  amount 
were  allowed  to  lie  by,  and  afterwards  come  in  and  sweep 
away  all  the  goods  which  the  new  creditors  had  entrusted 
to  him,  on  the  faith  of  his  having  been  cleared  from  all  his 
debts. 

GuRNEY,  B. — The  40th  section  requires  that  every 
person  applying  under  that  act  shall  deliver  a  schedule, 
containing  a  full  and  true  description  of  all  debts  due  or 
growing  due  from  such  prisoner  at  the  time  of  filing  his 
petition,  and  of  all  and  every  person  and  persons  to  whom 
such  prisoner  shall  be  indebted,  or  who  to  his  or  her 
knowledge  shall  claim  to  be  his  or  her  creditors,  together 
with  the  nature  and  amount  of  such  debts  and  claims  respec- 
tively. The  plaintiff  was  the  attorney  employed  by  the 
insolvent,  and  must  be  held  responsible  for  the  prepara- 
tion of  the  schedule.  How  can  he,  who  prepared  the 
schedule  falsely,  take  advantage  of  it..  It  is  an  act  of  op- 
pression on  the  debtor,  and  a  fraud  on  the  law,  on  the 
ACt,  and  on  the  creditors. 

Rule  absolute  for  setting  aside  the  judgment 
and  execution,  with  costs. 

VOL.  II.  H  H 


0. 

Freeman. 
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Ejtch.  of  Pkaa, 
18d4. 

^     *v     -^  Reid  r.  Coleman. 

Where  there  is  -^  ^^  plaintiff^  who  was  tenant  to  the  defendant,  held 
an  agreement     under  an  acreement,  on  which  the  action  was  brought,  of 

between  the  " 

plaintiff  and  de-  which  there  was  Only  one  copy,  which  was  in  the  posses- 
which  there  ia  sion  of  the  defendant.  The  plaintiff  had  applied  to  the 
Al^my^hi  defendant  for  a  copy  of  the  agreement,  but  the  defenduit 
has  the  agree-     refused,  unless  the  plaintiff  would  admit  the  signatures  to 

ment  in  his  poi-  ,.iii..  <»i  •  j 

session  ought,  the  agreement  to  be  m  the  handwriting  of  the  parties,  and 
to,  to  g^ve  the  ^^at  a  sum  of  91/.  had  been  tendered,  and  unless  he  would 
other  party  a      consent  to  a  reference  to  any  one  of  six  barristers  to  be 

copy,  and  be  *' 

has  no  right  to  named  by  the  defendant.  A  rule  having  been  obtained 
a  condition  for  to  shcw  cause  why  the  defendant  should  not  deliver  a 
so  doing.  ^^py  ^f  ^j^g  agreement  at  the  expense  of  the  plaintiff,  and 

produce  the  original  at  the  Stamp  Office  to  be  stamped—^ 

Alexander  shewed  cause. — Here  the  defendant  has  of- 
fered, by  letter,  to  give  a  copy,  if  the  plaintiff  would  adr 
mit  a  tender  and  agree  to  a  reference.  The  defendant 
has  no  objection  to  give  a  copy  of  the  agreement.  The 
only  question  now  is,  as  to  the  costs  of  the  application. 
The  notice  only  requires  a  copy ;  it  says  nothing  about 
stamping  the  agreement,  which  is  part  of  this  application. 
[  Vaughan,  B. — Why  was  not  this  application  made  to  a 
Judge  at  chambers  ?  Bayley^  B. — On  what  ground  does 
the  plaintiff  ask  for  costs?] 

KnowlcSf  in  support  of  the  rule. — Here  there  were  re- 
peated applications  for  a  copy  of  the  agreement,  which 
was  refused,  unless  the  plaintiff  would  consent  to  thes^ 
unreasonable  terms.  The  plaintiff  gave  the  defendant  no^' 
tice,  that  unless  he  would  give  a  copy  he  would  apply  to 
the  Court,  and  therefore  the  defendant  ought  to  pay  the 
costs. 

Baylly,  B. — The  defendant  had  no  right  to  insist  on 
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those  terms.     If  you  bad  gone  before  a  Judge  at  cbativ-  Exeh.^PUiu, 
bers  the  motion  would  have  been  granted  as  a  matter  of 
course.     The  costs  must  be  costs  in  the  cause. 

Vaughan,  B. — The  objection  to  giYing  costs  is,  that  it 

would  be  a  great  encouragement  to  parties  to  come  to  the 

Court  for  costs.     It  is  every  day's  occurrence  to  settle 

these  matters  at  chambers.    The  costs  of  the  application 

ought  to  be  costs  in  the  cause. 

Rule  absolute. 


Doe  e/.  Martin  r.  Packer. 

J.N  this  case  a  former  ejectment  had  been  brought  by  Where,  in  s 
the  now  defendant,  as  lessor  of  the  plaintiff,  against  the  rdwUration^n 
present  lessor  of  the  plaintiff,  in  which,  at  the  last  Summer  ^]^}^^^}  wm 

^      ,  ^  .  delivered  on  the 

Assizes  for  Berkshire^  judgment  passed  by  default;  and  30th  of  ^epiem- 
the  Judge  having  granted  immediate  execution,  a  writ  of  sth  day  ofthe* 
possession  was  executed  on  the  ^th  of  July,     An  action  ensuing /TtTary 

*  *^  Term  a  motion 

for  mesne  profits  was  afterwards  brought,  to  which  the  was  made  to 
general  issue  was  pleaded.     The  declaration  in  the  present  [„  I  Mcond  "^ 
ejectment  was  served  on  the  uOth  of  September,  and  the  *JV!!^*"of  a^ 
cause  proceeded  to  issue,  and  notice  of  trial  was  given  in  former  eject- 
Uecemoer  for  the  next  Berkshire  Assizes.     On  the  5th  —neid,  that  the 
day  of  this  term  Tyrwhiit,  on  behalf  of  the  present  de-  ^",3^7^-"''' 
fendant,  obtained  a  rule  to  shew  cause  why  the  proceed-  though  a  term 

''  *  had  elapsed 

ings  should  not  be  stayed  until  the  costs  of  the  former  since  the  com- 

.  ,  .  ,         A       •      .      I  •   1  menceroent 

ejectment  were  paid.     Against  which —  of  the  action, 

and  notice  of 
trial  had  been 

Alexander  shewed  cause. — This  motion  was  made  too  given, 
late,  the  cause  having  gone  to  issue,  and  notice  of  trial 
having  been  given.  It  was  incumbent  on  the  defendant 
to  have  applied  in  an  early  stage  of  the  cause,  and  not  to 
have  allowed  the  lessor  of  the  plaintiff  to  incur  so  much  ex- 
pense before  he  made  the  application;  the  effect  of  granting 
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Etch,  of  PUat,  this  application  may  be  to  prevent  the  lessor  of  the  plain- 

tiffi  who  it  is  sworn  is  a  poor  man^  from  going  on  with  the 
action.  It  is  submitted  that  the  Court  ought  not  to  inter- 
fere in  a  case  like  the  present,  where  the  merits  were  not 
tried  in  the  former  action  (a). 

Tyrwhittf  in  support  of  the  rule. — The  motion  is  not 
too  late.  This  being  a  country  cause,  giving  notice  of 
trial  so  early  was  quite  unnecessary,  and  could  not  expe- 
dite the  proceedings. 

Bayley,  B. — I  think  the  motion  was  not  made  too  late; 
the  object  of  giving  notice  of  trial  so  very  early  could  only 
have  been  to  prevent  this  application.  Where  a  party  to 
an  ejectment  fails,  he  is  not  at  liberty  to  commence 
another  ejectment  without  paying  the  costs  of  the  first, 
unless  under  very  special  circumstances.  It  does  not  ap- 
pear that  the  lessor  is  unable  to  pay  the  costs,  but  he  merely 
says  he  apprehends  he  shall  lose  his  future  costs  if  he 
succeeds ;  that  might  be  prevented  by  paying  the  costs 
into  Court;  but  they  might  probably  be  found  to  be  sub- 
ject to  a  lien,  and  could  not  be  set  ofi. 

GuRNEY,  B. — If  the  poverty  of  the  plaintiff  was  a  suf- 
ficient answer,  it  would  introduce  into  every  case  a  ques- 
tion whether  the  party  is  able  to  pay  or  not. 

Rule  absolute. 

(fl)   Vide  3  Bos.  &  Pull.  23,  note  (a  . 
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Earch,  of  Fleas, 
1834. 

Chilton  r.  Ellis.  ^*— n^— ' 

\^HIL  TON  moved  for  an  attachment  for  not  paying  The  demand  on 
money  pursuant  to  an  awards  and  for  non-payment  of  the  ]|^**l[itJh Jen"** 
costs  pursuant  to  the  Master's  allocatur ^  and  stated  that  ^<»'  non-pay- 

,  ^  ment  of  money 

the  order  of  reference  had  not  been  made  a  rule  of  Court  pursuant  to  an 
until  after  the  demand  made.  cosu  pursuant 

to  the  Master's 
ailocatur,  must 

Per  Bayley,  B. — That  is  not  sufficient     To  bring'the  ^  made  after 

,  ,         11*1  .the  order  of 

party  into  contempt  you  must  shew  that  he  disobeyed  a  reference  has 
rule  of  Court.  The  demand,  therefore,  must  be  made  rde^ofctur*. 
after  there  is  a  rule  of  Court  in  existence. 

Rule  refused. 


Edmunds  v.  Downes. 

joLSSUMPSIThy  the  payee  against  the  maker  of  a  pro-  where  a  letter 
missory  note  dated  the  15th  January,  1817,  for  100/.  with  I^Stntlf 
lawful  interest.     The  defendant  pleaded  the  general  issue,   *  <^«^^»  ^^^^^ 

■  ^  was  produced 

and  the  Statute  of  Limitations.  for  the  purpose 

At  the  trial,  before  Gurnet/ ,  B.,  at  the  last  Spring  As-  ^^  o^f^f  *j,g 

sizes  for  the  county  of  Salop^  the  note,  when  produced  in  ^^J|JJJ®  dicMl"*" 

evidence,  bore  the  following  indorsement  in  the   hand-  contain  any  date: 

writing  of  the  defendant,  and  signed  by  the  plaintiff: —  time  when  the 

letter  was  writ- 
* '  March,  6,  1 826.  ten  might  be 

Pd.  Mr.  J.  Edmunds  4  years'  int.  for  this  note.   '"vfdeLt!*^^'''*'* 
"  £19.  J.  Edmunds:'  I"  •"  *c^'«" 

on  a  promissory 

For  the  purpose  of  proving  an  acknowledgment  to  take  ^^^f  P«ya*>J« 

^       ^  .  7  wit**  interest, 

the  case  out  of  the  statute,  the  action  not  having  been  com-  the  words  in  the 

menced  until  January,  1833,  the  brother  of  the  plaintiff  was  iedging^h"e  debt 

called,  and  he  proved  that  he  was  at  a  christening  at  his  «r*haii te^^t 

brother's  house  in  October,  1827,  and  that  the  defendant  happy  to  pay 

you  tK>thintere8t 
and  principal 
as  soon  as  conyenient :" — Held,  that  this  was  a  conditional  promise,  and  that  the  plaintiff  was 
bound  to  give  some  evidence  to  shew  that  the  defendant  was  able  to  pay,  or  that  it  was  conyenient 
Car  him  to  do  so. 

VOL.  II.  1 1  EX. 
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BtetL^PUoi,  was  not  there — that  he  took  a  letter  from  the  plaintiff  to 

*^      ^  '  ^    the  defendant  the  first  Wednesday  after  the  christening, 

Edmonds      and  brought  back  in  answer  a  letter  from  the  defendaot, 

DowNBB.      which  the  witness  said  his  brother  opened  in  his  presencey 

and  he  stated  that  the  letter  which  was  then  produced  was 

the  letter  in  question.    The  letter  was  as  follows  :^» 

"  Mr.  Edmunds, — I  conceive  by  the  spirit  in  which  you 
write  to  me,  that  you  have  been  receiving  a  letter  from  my 
lord  Bother'em.  I  this  day  sent  a  note  to  you  by  your 
brother  to  explain  my  reason  for  not  doing  myself  the 
honour  of  being  at  your  house  last  week;  it  certainly  was 
on  account  of  his  lordship  being  there. 

**  I  shall  be  most  happy  to  pay  you  both  interest  and 
principal  as  soon  as  convenient.  I  believe  the  whole  or 
at  least  the  greater  part  of  what  I  received  from  your 
father  has  been  returned  amongst  the  family,  and  it  is 
high  time  his  executors  had  brought  the  business  to  a 
conclusion.  Such  lawyers  as  they  employ  will  perhaps  eat 
up  the  principal  and  interests  Surely  the  day  is  not  fiu 
distant  when  a  final  settling  may  be  expected*  You  sate 
all  pretty  punctual  in  asking  me  for  interest,  but  never 
say  a  word  about  allowing  interest  for  the  remainder  of 
the  money  due  from  the  spare-money  of  your  late  father. 
/  shall  pay  no  more  inieresi  iiU  we  have  a  fair  sealing. 
Really,  the  conduct  of  you  altogether  makes  me  wish  I 
had  never  seen  any  of  the  family;  it  would  have  been 
many  thousands  in  my  way  if  I  never  had.  What  is  worse 
than  ingratitude  ?  Should  you  ever  have  occasion  to 
write  to  me  again  (which  by  the  by  I  should  think  you  had 
better  decline)  you  may  direct  to  me  in  a  very  different 
way  from  what  you  do.  Esquire  would  suit  a  great  man 
like  yourself  much  better  than  an  humble  individual  like 
me,  who  has  not  paid  interest,  which  you  say  was  due  on 
the  6th  of  March  last. 

"  Still  your  well  wisher, 

''  Thomas  Downes^  but  no  Elsq. 

'*  Wednesday  evening." 


4(S2  CASES  IN  THE  EXCHEQUER, 

Exch.€fPUatt  new  terms,  that   the  date  of  the    acknowledgment  or 

^  '  ^     promise  must  be  expressed  in  the   writing.    Parol  evi* 

Edmdndi      dence  as  to  the  post-mark  on  letters  has  often  been  received 

mm 

Dow  NEB.  to  shew  the  time  when  letters  were  sent,  but  that  is  not 
stronger  evidence  than  calling  the  person  who  carried  the 
letter,  and  who  speaks  to  the  time  of  so  doing.  If  it 
is  said  that  the  instrument  for  all  purposes  most  be  com- 
plete, then  the  case  of  Lechmere  v.  Fletcher  (a)  is  an 
authority  for  the  plaintiff.  It  was  there  held,  that  the 
amount  need  not  be  specified  in  the  written  promise, 
but  that  it  might  be  supplied  by  parol  evidence.  [Baykg^ 
B. — Parol  evidence  may  be  given  of  a  part  payment 
The  date  in  the  instrument  may  be  wrong.  The  facts 
of  the  writing  and  of  the  delivery  of  the  letter  are  to  be 
proved  by  parol  evidence,  and  why  not  tlie  time  of  deli- 
very?] Another  objection  is,  that  the  promise  was  condi- 
tional, and  Tanner  v.  Smart  was  relied  on.  But  if  the 
words  in  Tanner  v.  Smart  are  looked  at,  it  will  be  seen 
that  there  was,  in  that  case,  an  actual  assertion  of  present 
inability  to  pay.  {Bayley^  B. — **  As  soon  as  my  situation 
will  allow,"  **  as  soon  as  it  is  in  my  power/'  or,  **  as  soon  as 
I  am  able/' — all  these  expressions  have  been  held  to  be 
conditional  promises,  and  this  comes  very  near  those 
cases.]  The  words,  *'  as  soon  as  convenientf*  rather  imply 
present  ability.  In  Tanner  v.  Smart,  Lord  Tenterden 
says,  '*  Upon  a  general  acknowledgment,  where  nothing 
is  said  to  prevent  it,  a  general  promise  to  pay  may  and 
ought  to  be  implied;  but  where  the  party  guards  his 
acknowledgment,  and  accompanies  it  with  an  express  de- 
claration to  prevent  any  such  implication,  why  shall  not 
the  rule,  expressum  facit  cessare  taciturn,  apply  ?"  Look- 
ing at  this  letter,  there  can  be  no  doubt  that  it  amounts 
to  a  general  acknowledgment  of  a  subsisting  debt ;  then 
are  the  words,  **  as  soon  as  convenient,"  sufficient  to  pre- 
vent the  implication  of  a  general  promise  to  pay?  It  is 
submitted  that  they  clearly  are  not. 

{a)  IC.  &  M.623. 
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Jertns  and  Whaieley,  conird,  were  stopped  by  the  Court.  ^«?*- »/  '*'««f 

1834. 

Bayley,  B. — I  think  the  words,  "  as  soon  as  conve-      Edmundi 
nient,"  mean  that  it  is  not  convenient  at  present,  and  as       Downbs. 
there  is  no  evidence  that  it  ever  afterwards  was  convenient 
to  the  defendant,  or  that  he  was  of  ability  to  pay,  there 
ought  to  be  a  new  trial. 

We  entertain  no  doubt  that  the  date  of  the  letter  may 
be  supplied  by  parol  evidence.  The  case  of  Lechmere  v. 
Fletcher  determines  that  all  the  requisites  that  the  sta- 
tute requires  need  not  be  stated  on  the  face  of  the  in- 
strument. In  Dickinson  v.  Hatfield  {a),  the  plaintiff,  for 
the  purpose  of  taking  the  case  out  of  the  Statute  of  Limi- 
tations, produced  a  letter  from  the  defendant,  in  which  he 
promised  to  pay  **  the  balance  **  due  from  him  to  the  plain- 
tiff, but  did  not  specify  any  particular  amount.  Lord  Ten* 
terden  said,  **  It  seems  to  me  on  the  best  consideration  I 
can  give  to  the  statute  9  Geo*  4,  c.  14,  that  the  letter 
produced  was  evidence  of  a  new  or  continuing  contract  at 
the  time  of  its  date,  and  will  entitle  the  plaintiff  to  a  ver- 
dict. The  act  does  not  require  the  amount  of  the  debt  to 
be  specified.  Before  it  passed,  a  verbal  promise  to  pay 
the  balance  would  have  entitled  the  plaintiff  to  recover ;  a 
similar  promise  in  writing  will  have  the  same  effect  since.*' 
If  then  the  amount  of  the  debt  which  is  very  important 
and  essential  can  be  supplied  by  parol  evidence,  it  would 
be  strange  if  the  date  could  not  also  be  supplied  in  like 
manner. 

Upon  the  question  whether  the  promise  was  condi- 
tional or  not,  there  are  two  or  three  cases  much  resem- 
bling the  present.  In  one  the  promise  was  to  pay  ''  as 
soon  as  my  situation  will  allow,'*  in  another  (6)  the  de- 
fendant said,  "  he  should  be  happy  to  pay  the  plaintiff  if 
he  could;  that  money  was  due  to  him  from  •/.  G.,  and 

(a)  2  M.  &  M.  141 ;  5  Car.  &  Payne,  46,  S.  C. 
(6)  Ayton  v.  Bolly  4  Bingh.  105. 
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9. 
DoWNEf. 


£»di.  tfpum,  that  if  the  plaintiff  could  get  it,  he  might  pay  himself." 
In  those  cases  it  was  held  that  the  promise  was  condi- 
tional, and  that  some  evidence  of  ability  to  pay  most  be 
given;  and  I  think  in  the  present  case  some  evidence 
was  requisite  to  shew  that  the  defendant  was  able  to  pay, 
or  that  it  was  convenient  for  him  to  do  so.  Perhaps, 
also,  it  will  be  necessary  for  the  plaintiff  further  to  shew 
some  settluig  between  the  parties,  as  the  defendant  in  the 
letter  refuses  to  pay  any  more  interest  until  there  has 
been  **  a  fair  settling  ;*'  but  thst  will  be  for  consideration 
at  the  next  trial. 


The  rest  of  the  Court  concurred. 

Rule  absolute  for  a  new  trial;  and  that  the  debt 
and  costs  levied  under  the  execution  ahould 
be  brought  into  Court  to  abide  the  event. 


Ryalls  r.  Emerson. 

J/HE  plaintiff,  who  was  an  attorney,  brought  an  action 
to  recover  the  amount  of  his  bill  of  costs.  The  defen- 
dant took  out  a  summons  before  Mr.  Baron  Vaughan  for 
staying  the  proceedings  and  taxing  the  bill,  and  obtained 
the  order  of  the  learned  Baron;  but  it  was  drawn  up  with- 
out the  usual  undertaking  to  pay  what  was  found  due  by 
the  Master,  and  the  order  did  not  direct  the  defendant  to 
pay  what  was  found  due;  but  it  was  merely  ordered,  that, 
on  payment  of  what  was  found  due  by  the  Master,  proceed- 

sion  waS|  how- 
ever, entered 

in  the  Judge's  took.  The  Master  proceeded  in  the  taxation,  and  made  his  alloeatur  for  Sd.  in 
favour  of  the  defendant.  The  plaintiff  applied  on  affidavits,  and  obuined  another  Baron's  order 
for  the  Master  to  review  his  taxation.  On  the  review,  the  Master  made  his  aUoeatur  for  18t  ia 
the  plaintiff's  favour.  The  plaintiff  made  the  second  order  a  rule  of  Court,  made  a  demand,  &c. 
tliereon,  and  moved  for  an  attachment  Neither  the  first  order  nor  the  submission  in  the  Judge^s 
book  was  made  a  rule  of  Court.  Tke  -Court  beU,  that  the  attacbmeoC  was  irregular  and  let  it 
aside. 

The  plaintiff  afterwards  made  the  flmt>rft«r  and  the  aabsufliioM  in  the  Judge's  book  a  rule  of 
Court,  served  the  two  rules,  the  aUoeatur,  &c.,  and  made  a  fresh  demand,  and  then  obtained  an 
attachment: — Heldf  that  the  second  attachment  was  regular. 


The  plaintiff, 
an  attorney, 
brought  an  ac- 
tion for  his  bill 
of  costs.     The 
defendant  ob- 
tained an  order 
Co  tax  the  bill, 
which  order  did 
not  contain  a 
submission  or 
undertaking  to 
pay  the  amount 
Uxed.     The 
usual  submis- 
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iQgs  should  be  stayed.   The  defendant  signed  the  usual  un-  &r«A.  ^^(cof, 
dertaking  in  the  book  kept  for  that  purpose  in  the  Judge's  f 

chambers.  On  the  reference^  matters  of  account  were  Ryalls 
gone  into  by  consent,  and  the  Master  made  an  aUocaiur  ghkrsoh. 
in  favour  of  the  defendant,  finding  6e/.  to  be  due  to  him* 
Ad  application  was  subsequently  made  on  affidavits  to  Mr 
Baron  Bollandt  who,  after  hearing  the  parties,  made  an 
order  that  the  Master  should  review  his  taxation.  This 
was  accordingly  done,  and,  on  the  reviewed  taxation,  the 
Master  found  18/.  to  be  due  from  the  defendant  to  the 
plaintiff,  and  made  his  allocatur  for  that  sum.  Heaton 
moved  to  set  aside  the  order  to  review  and  the  allocatur 
thereon,  upon  grounds  impugning  the  propriety  of  the 
Master's  finding,  and  on  affidavits  of  fresh  facts ;  but  the 
Court  refused  to  grant  a  rule,  whereupon  the  plaintiff 
immediately  moved  for  an  attachment  for  not  paying 
the  costs  pursuant  to  the  Master's  allocatur.  At  the  in- 
stance, however,  of  the  defendant,  and  on  the  suggestion 
of  the  Court,  it  was  agreed,  that  the  attachment  should 
lie  in  the  office  for  a  few  days  to  give  the  defendant  an  op<- 
portunity  of  paying  the  amount.  The  attachment  was 
moved  for  on  affidavits,  shewing  that  a  due  demand 
bad  been  made  of  the  costs,  and  that  the  allocatur  and 
Mr.  Baron  BollancFs  order,  which  had  been  made  a  rule 
of  Court,  had  been  served  on  the  defendant  The  origi- 
nal order,  made  by  Mr.  Baron  Vaughan,  had  not  been 
made  a  rule  of  Court. 

Heaton  obtained  a  rule  to  set  aside  the  attachment,  on 
die  ground  that  Mr.  Baron  Vaughan's  order  contained 
no  undertaking  by  or  direction  to  the  defendant  to  pay, 
and  that  the  only  stipulation  in  the  order  was,  that  the 
proceedings  were  to  go  on  if  the  defendant  did  npt  pay,  and 
now  he  was  willing  that  they  should  go  on,  and  he  was  ready 
to  plead.  As  there  was  no  order  to  pay,  and  no  engage- 
ment to  pay,  there  could  benocontempt.  Healsosubmitt^d^ 
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Exeh.  tf  PUat,  piration,  and  during  that  time  of  course  no  aUas  could  be 
^  issued;  nor  could  any  alicu  be  issued  at  the  exact  mo* 
NicHOLBON  ment  of  the  expiration  of  the  first  writ,  as  the  plaintiff 
Rows.  might  not  be  able  to  get  it  returned  so  as  to  issue  a  new 
writ  at  the  instant  of  the  expiration  of  the  first.  It  must 
in  most  cases  be  issued  some  time  at  least  after  the  first 
writ  has  ceased  to  be  operative ;  and  the  statute  has  pre- 
scribed no  time  within  which  it  is  necessary  to  issue  an 
alias  or  pluries  writ,  in  ordinary  cases  not  falling  within  the 
proviso  contained  in  the  10th  section  of  the  act  of  Parlia- 
ment. That  section  enacts,  that  **  no  writ  issued  by  autho- 
rity of  this  act  shall  be  in  force  for  more  than  four  calen- 
dar months  from  the  day  of  the  date  thereof,  including  the 
day  of  such  date,  but  every  such  writ  of  summons  and  eapku 
may  be  continued  by  alias  and  pluries,  as  the  case  may 
require,  if  any  defendant  therein  named  may  not  have  been 
arrested  thereon,  or  served  therewith;  provided  always, 
that  no  first  writ  shall  be  available  to  prevent  the  operation 
of  any  statute  whereby  the  time  for  the  commencement  of 
the  action  may  be  limited,  unless  the  defendant  shall  be 
arrested  thereon,  or  served  therewith,  or  proceedings  to 
or  toward  outlawry  shall  be  had  thereupon,  or  unless  such 
writ,  and  every  writ  (if  any)  issued  in  continuation  of  a  pre- 
ceding writ,  shall  be  returned  non  est  inventus^  and  entered 
of  record  within  one  calendar  month  next  after  the  expi- 
ration thereof,  including  the  day  of  such  expiration;  and 
unless  every  writ  issued  in  continuation  of  a  preceding 
writ  shall  be  issued  within  one  such  calendar  month  after 
the  expiration  of  the  preceding  writ,  and  shall  contain  a 
memorandum  indorsed  thereon  or  subscribed  thereto, 
specifying  the  day  of  the  date  of  the  first  writ.**  This 
proviso  is  clearly  confined  to  cases  where  a  writ  is  sued 
out  for  the  purpose  of  preventing  the  operation  of  some 
statute  of  limitations.  It  will  be  contended  that  the 
proviso  applies  to  all  cases;  but,  on  looking  at  the  words 
of  the  section,  it  is  quite  clear  that  the  first  branch  of  the 
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oection  only  is  applicable  to  ordinary  cases,  and  that  the  iB«dk.  0/  PUm^ 

proviso  is  applicable  only  to  cases  where  the  writ  is  to  ^  *  ^ 

avoid  the  Statute  of  Limitations.     In  the  latter  case  the  Nicholson 

proviso  gives  a  month,  and  that  clearly  shews,  that,  in  Rowe. 
ceases  under  the  former  part  of  the  section,  there  can  be 
no  restriction  as  to  time. 


Mansel,  contrd. — ^The  ali(M  does  not  appear  to  have 
any  connection  with  the  first  writ,  nor  to  be  a  proper  con* 
tinuation  of  the  capias.  Formerly  it  was  necessary  that 
the  alias  or  pluries  capias^  or  latitat^  should  be  tested  on 
the  return-day  of  the  preceding  writ.  There  ought  at 
least  to  be  some  continuation  on  record  of  the  first  writ, 
or  something  to  shew  the  connection  between  the  two 
writs.  The  10th  section,  after  enacting  that  no  writ  shall 
be  in  force  for  more  than  four  months,  and  that  writs  may 
be  continued  by  alias  and  pluries,  proceeds  to  enact,  that 
**  every  writ  issued  in  continuation  of  a  preceding  writ 
shall  be  issued  within  one  calendar  month  after  the  expira^ 
tion  of  the  preceding  writ,  and  shall  contain  a  memoran*- 
dum  indorsed  thereon  or  subscribed  thereto,  specifying 
the  day  of  the  date  of  the  first  writ."  There  is  nothing 
to  shew  that  this  provision  is  intended  to  apply  only  to 
cases  where  it  is  sought  to  prevent  the  operation  of  the 
Statute  of  Limitations,  any  more  than  to  the  ordinary  and 
general  cases  mentioned  in  the  beginning  of  the  10th  sec- 
tion. In  the  present  case,  the  alias  was  not  issued  until 
several  days  had  elapsed  after  the  expiration  of  a  month 
from  the  time  when  the  first  writ  ceased  to  be  in  force  by 
the  provisions  of  the  statute.  There  was  an  interval, 
therefore,  which  is  not  filled  up  by  any  continuance  which 
ought  to  be  entered  of  record.  The  second  writ  there- 
fore is  not  in  point  of  law  a  continuance  of  the  first;  the 
first  is  no  longer  in  force,  the  second  never  had  a  legal 
operation,  and  therefore  all  the  proceedings  are  irregu- 
lar, and  this  rule  ought  to  be  made  absolute. 


4?S  CASES  IN  THB  EXCHBQUEK, 

Cm*,  tf  PhM,      Baylet,  B. — ^There  is  no  obligatioD  upon  the  pbuntiff 

to  enter  on  record  the  return  of  the  first  writ  before  he 
issues  the  second :  he  may  enter  it  of  record,  and  enter 
continuances  to  connect  the  alicu  and  pluries  writs  with 
the  original  writ  at  any  time.  That  was  the  rule  before 
the  Uniformity  of  Process  Act,  and  there  is  nothing  in  the 
10th  section  of  that  act  to  make  it  incumbent  on  a  plaintiff 
f  n  all  cases  to  sue  out  an  alibis  or  pluries  at  or  within  a  li- 
mited time  after  the  expiration  of  the  preceding  writ.  It 
is  quite  clear  that  it  was  never  the  intention  of  the  act  that 
the  alias  should  be  tested  on  the  day  on  which  the  ori* 
ginal  writ  expired ;  the  sheriff  has  the  whole  of  the  four 
months  to  the  last  moment  of  the  last  day  to  execute  the 
writ,  and  the  plaintiff  might  not  be  able  to  get  a  preceding 
writ  up  from  the  country  in  time,  especially  in  cases  where 
be  may  not  be  able  to  procure  it  to  be  returned  without  a 
rule  for  that  purpose,  and  the  alias  writ  must  be  tested 
on  the  day  when  it  issues.  In  some  cases  therefore  it  is 
clear,  that  there  must  be  an  interval  between  the  return 
of  the  preceding  and  the  issuing  of  the  subsequent  writ; 
and  if  so,  we  are  to  look  whether  there  is  any  thing  in  the 
10th  section  to  limit  that  interval.  The  10th  section  en* 
acts,  *'  that  no  writ  issued  by  authority  of  this  act  shall  be 
in  force  for  more  than  four  calendar  months  from  the  day 
of  the  date  thereof,  including  the  day  of  such  date,  but 
every  writ  of  summons  and  capias  may  be  continued  by 
aUas  and  pluries,  as  the  case  may  require,  if  any  defendant 
therein  named  may  not  have  been  arrested  thereon  or 
served  therewith;''  and  then  comes  the  proviso  on  which 
the  present  question  depends.  If  that  proviso  is  general, 
it  is  applicable  to  the  present  case;  if  it  is  restricted  to 
cases  where  the  operation  of  some  statute  of  limitations  is 
sought  to  be  prevented,  it  does  not  affect  the  present  case* 
Now,  looking  at  the  words  at  the  commencement  of  the  pro- 
viso, I  am  of  opinion  that  we  cannot  give  it  a  general  con- 
struction, but  that  the  qualifications  introduced  into  it  are 
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restricted  to  cases  where  the  first  writ  is  to  be  made  use  of  -B***-  ^  ^^««»» 

1834. 
to  sare  a  statute  of  limitations.      The  consequence  is,  ^  '  ^ 

that  this  rule  must  be  discharged.  Nicholson 

«. 

Rows. 

Vaughan,  B. — The  plaintiff's  proceedings  are  quite 
regular  according  to  the  general  provisions  of  the  Uni« 
formity  of  Process  Act.  It  is  clear,  that  the  proviso  in 
question  applies  only  to  cases  where  it  is  sought  to  pre- 
vent the  operation  of  some  statute  of  limitations. 

The  rest  of  the  Cpurt  concurred. 

Rule  discharged,  with  costs. 


Williams  v.  Williams. 

A  RULE  had  been  obtained  by  R.  V.  Richards  for  when  a  «•. 
setting  aside  the  execution  of  a  writ  of  inquiry,  and  the  ^^i^i^dt 


execution  which  had  issued  against  the  defendant  in  this  ceedingt  on  dM 

ground  01  irre* 

Case,  on  the  ground  of  no  notice  of  executing  the  writ  of  guianty,  as  for 
inquiry  having  been  given.     Cause  was  now  shewn  by  See  of  "he^exc- 

cution  of  a  writ 
of  inquiry,  it  it 

Tomlinson,  who  took  an  objection  to  the  mode  in  which  not  necessary  to 
the  defendant  swore  to  merits,  the  affidavit  merely  stating 
that  he  had  merits,  and  that  he  had  a  good  defence  to  the 
action,  instead  of  being  in  the  usual  form — that  he  had  a 
good  defence  on  the  merits. 

Per  Bayley,  B. — If  you  were  irregular  in  your  pro- 
ceedings there  was  no  occasion  for  any  affidavit  of  merits. 
Here,  the  execution  of  a  writ  of  inquiry  without  giving  no- 
tice is  clearly  irregular,  and  the  verdict  cannot  stand. 
The  rule  must  be  made  absolute. 

Rule  absolute. 
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^      y     '^  Dickenson  r.  Reynolds. 

Where  the  de-     t^HILTON  Dioved  to  sct  aside  the  delivery  of  the  issue 

clintiion  wm 

detirered  as  of  111  this  case.  The  declaration  was  delivered  on  the  Skid 
Term,  and  the  o{  December  last,  as  of  Michaelmas  Term;  the  plea  was 
plea  was  deU-     delivered  on  the  11th  of  January,  the  first  day  of  this 

▼ered  on  the  .  rwi 

iithof/sMMry,  term,  and  the  issue  was  made  up  as  of  Michaelmas  Term 
dayofj^Uory  l^^st,  whereas  it  ought  to  have  been  made  up  as  of  this 
i^^lft^-  *®™'  ^^^  therefore  was  irregular.  He  cited  lidcTs  Sup- 
wards  made  op    plement,  151,  to  shew,  that,  when  the  issue  is  of  the  same 

and  delivered  aa  .iiii..  v  ■••11 

oiMiehoikmat  term  With  the  declaration,  it  ought  to  begin  with  the  term 

refuMdtonmnt  ^  which,  or  in  the  vacation  of  which,  the  declaration  was 

*  M^'S"i**^"*  delivered,  and  then  proceed  with  a  transcript  or  copy  of 

it  not  appearing  the  declaration  and  subsequent  proceedings  in  the  present 

had  not  been  tense ;  or  if  the  issue  be  made  up  of  a  subsequent  term,  after 

ti^idtt^  onSbe  nic*^*'o>*i'^g  ^hc  t®"**  in  or  of  which  the  issue  is  joined,  it 
Court  on  the       ought  to  State  in  the  past  tense,  that  the  plaintiff,  on  the 

nrit  day  01  term* 

or  that  any  da^  day  on  which  the  declaration  was  delivered,  complained 
sujSdtothT  ^^  ^^^  defendant,  &c.,  setting  forth  the  declaration  and 
th^ftSL  pleadings.     IBayley,  B.— Is'  the  plea  in  titled  of  the  Ist 

day  of  Hilary  Term,  or  the  1 1  th  of  January?]     The  1 1th 

of  January. 

Bayley,  B. — That,  it  seems  to  ine,  shews  that  the  issue 
is  properly  made  up  as  of  Michaelmas  Term.  It  does 
not  appear  but  that  the  plea  may  have  been  delivered  on 
the  11th  of  January,  before  the  Court  actually  sat,  and 
the  term  commenced.  Besides,  if  you  cannot  shew  that 
you  sustain  any  damage,  we  ought  not  to  interfere  to  set 
aside  the  proceedings.  You  must  shew  that  you  are  pre- 
judiced to  entitle  yourself  to  the  interference  of  the  Court 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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Exch.  of  Pleas, 

1834. 
S  LATTER  V.  Scott. 

JLmUMPHRE  Ymoyed  for  a  rule  to  shew  cause  why  the  Bail  above  not 

bail-bond  given  in  this  cause  should  not  be  delivered  up  }„  in  time,  pro- 

to  be  cancelled,  and  an  exoneretur  entered  on  the  bail-  ^«f^*"8«  y®'® 

'  taken  on  the 

piece,  on  the  ground  that  the  principal  and  the  bail  to  the  bail-bond, 

i*«»i_ii  t       1  T»«ii  which  were  on 

sherin  had  become  bankrupts.     Bail  above  were  not  put  the  7th  Dec. 

in  in  time,  and  proceedings  were  taken  upon  the  bail-bond,  ^i^g  terms  tha°" 

which,  on  the  7th  December.  1832,  were  stayed  on  the  ^^f  bail-bond 

*'  should  stand  as 

terms  that  the  bail-bond  should  stand  as  a  security.     At  a  security.    At 

the  Summer  Assizes,  1883,  a  verdict  was  recovered  against  Assizes,  183S, 

the  defendant,  Scott,  (the  principal).     Subsequently  to  the  JJfn?d*L"yfrdirt 

bail-bond  being  ordered  lo  stand  as  a  security,  Scott ,  the  against  the  prin- 

._  cipal.    After  the 

principal,  and  the  bail,  became  bankrupts,  and  the  certifi-  bail-bond  was 

cate  of  the  bail  was  obtained  in  July,  1833.  as  a  security," 

the  principal 

Wightman   shewed    cause.  —  The  bankruptcy   of  the  rupt,"and after- 
principal  is  no  firround  for  the  motion,  as  the  bail-bond  was  ^•'*J*  '***  '^ 

r  r  G  '  ^  ^  algo  became 

ordered  to  stand  as  a  security,  and  the  Court  will  not  in-  bankrupt,  and 

p  -  1-  .         ^1  'beir  certificates 

terfere  upon  motion  to  stay  the  proceedings  against  the  were  allowed  in 

bail  on  the  ground  of  their  own  bankruptcy.     The  action  ^fi^jf  Ifj*  ^" 

upon  the  bail-bond  is  an  independent  proceeding,  and  the  having  the  baii- 

^  ,  .  ^  ^  .  .  bond  deliyered 

Court  will  no  more  interfere  to  stay  the  proceedings   in  up  to  be  can- 
such  an  action  on  the  ground  of  the  bankruptcy  of  the  de-  ^"ering"aJ7«- 
fendant  than    they  will  in  any  other;  besides,  the  rule  oneretur  on 

''  1.  1  1  the  bail-piece; — 

prays  that  the  bail-bond   should  be  delivered  up  to  be  //e^,  that,  as  the 

cancelled,  and  at  all  events  the  plaintifFbas  a  right  to  keep  the  yaJkiity 

it,  and  prove  upon  it  under  the  commission.  catM*o7the"baii 

were  not  shewn 

Bayley,  B.— The  bankruptcy  of  the  principal  would  [^^ii  we^^' 

be  no  ground  for  this  motion:  but  the  Court  may,  under  entiUed  tobe 

1,11  ii-i-  relieved,  and. 

the  statute  of  j^me  (a),  relieve  the  bail  when  they  think  it  though  the 

reasonable  to  do  so.     It  seems  to  us  reasonable  (as  no  fi^ia  to  keep 

the  bail-bond 
for  the  purpose  of  proving  or  claiming  under  the  commission,  the  proceedings  thereon  were  ordered 
to  be  suyed. 

(a)  4  Ann.  c  16,  8. 20. 

VOL.  ir.  K  K  ^^- 
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Exch.  of  PUat,  ground  is  stated,  upon  affidavit,  for  disputing  the  bank- 
ruptcy, that  the  bail  should  be  relieved,  as  the  bond 
might  have  been  proved  or  a  claim  made ;  and  though  the 
rule  calls  upon  the  plaintiff  to  shew  cause  why  the  bail- 
bond  should  not  be  delivered  up  to  be  cancelled,  we  may 
mould  it  as  we  think  right,  and  the  rule  will  therefore  be, 
that  the  proceedings  on  the  bond  be  stayed. 

Wighiman  pressed  for  costs,  on  the  ground  that  the 
plaintiff  was  obliged  to  appear  for  the  purpose  of  op- 
posing that  part  of  the  rule  which  prayed  to  have  the 
bond  delivered  up,  and  he  urged  that  the  rule  was  not 
granted  as  prayed;  but  the  Court  refused  to  give  costs, 
saying,  if  the  plaintiff  intended  to  dispute  that  part  of 
the  rule  only,  he  might,  upon  being  served  with  the 
rule,  have  informed  the  bail,  that,  though  he  objected 
to  the  rule  as  prayed,  he  would  agree  to  a  stay  of  pro- 
ceedings. 

Rule  absolute,  to  stay  the  proceedings 
on  the  bail-bond. 


Semble,  that  a 
judgment  on  a 
verdict,  on 
a  writ  of  trial, 
for  20/.  and  lOs, 
interest  would 
be  bad. 


Burleigh  r.  Kingdom. 

X  HIS  was  a  writ  of  trial  before  ihe  sheriff  under  the 
3  &  4  Will.  4,  c.  42.  The  jury  found  a  verdict  for  the 
plaintiff  for  201.  lOs.  The  sum  of  10^.  was  allowed  by 
them  for  interest. 

Petersdorff  n\o\ed  for  a  rule  to  set  aside  the  verdict,  on 
the  ground  that  the  sheriff  and  jury  had  no  jurisdiction 
when  the  cause  of  action  was  more  than  20/.,  as  appeared 
to  be  the  case  from  the  finding  of  the  jury.  A  rule  was 
granted  to  him  conditionally,  on  the  plaintiff  refusing  to 
refund  the  10*.,  the  whole  having  been  levied. 
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Buti  shewed  cause,  and  contended,  that,  under  the  pro-  ^^^'^J^^^> 
yisions  of  the  same  statute  (a),  the  interest  ought  to  be     v..^^,..^ 

allowed.  Burleigh 

V. 


Bayley,  B. — Unless  the  plaintiff  remits  the  10^.,  he 
might  be  under  considerable  difficulty  if  a  writ  of  error 
were  brought. 

Rule  discharged  without  costs,  on  the  plain- 
tiff agreeing  to  refund  the  10*. 

(a)  Section  28. 


KlNGDOIC 


Summers  v.  Moseley. 
Debt  for  penalties  on  the  32  Geo.  2,  c.  28,  against  ApartycaUing 

for  a  document 

the  sheriff  of  the  county  of  Salop.  The  first  count  was  under  a  tub- 
tor  conveying  and  carrying  the  plaintiff  to  a  certain  tavern,  ^^  cimnot 
ale  house,  and  public  victualling  house,  called  the  New  ^  required  to 

,  ,  »  '  lin^g  the  pe,. 

Inn,  &c.,  in  Bridgenorth,    The  second  count  was  for  car-  son  producing 
rying  and  beginning  to  carry  the  plaintiff  to  a  certain  gaol  g^om  or  ex- 
within  the  bailiwick  of  the  said  defendant,  as  such  sheriff  f°*'"^^' !?  ". 

'  to  make  him  a 

as  aforesaid,  to  wit,   the  ffaol  of  our  Lord  the  Kins,  of  witness  in  the 

.  .  cause,  for  the 

and  for  the  said  county  of  Salop  ^  situate  and  being  at  purpose  of  cross- 
Shrewsbury,  in  the  county  aforesaid,  within  twenty-four  "e  adverse*  ^ 
hours  from  the  time  of  the  arrest.    The  third,  fourth,  and  P*^y  («)• 

Carrying  a 

six  counts  were  similar  to  the  first,  and  were  for  carrying  person  arrested 
the  plaintiff  to  the  White  Hart  at  Much  Wenlock,  to  the  cess  tTscverai 
Mermaid  in  Shrewsbury,  and  afterwards  to  the  Mason's  J^S^g'^J!"**'* 
^rms  in  Shrewsbury.    The  fifth  count  was  for  carrying  taking  him  to  a 

pubhc-bouse  in 

the  plaintiff  to  a  private  house  of  a  certain  officer  of  the  the  town  where 
defendant  as  such  sheriff  as  aforesaid. — Plea,  nil  debet.        wM^tuafe,^a°^ 

which  public- 
hooae  he  was  kept  until  he  procured  bail,  is  not  a  beginning  to  carry  to  gaol  within  the  meaning 
of  the  32  Geo.  2,  c.  28,  if  he  be  not  ultimately  taken  to  gaol. 

A  pubKc-house  is  not  a  gaol  or  prison  within  the  meaning  of  the  first  section  of  the  act. 

(a)  See  Rush  v.  Smith,  1  C,  M.,  &  R.  94. 

K    K    2 
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^''\m^*       At  the  trial,  before  Gumey,  B.,  at  the  Simmer 
^..^^, — /     1833,  for  the  county  of  Salop,  the  following  appeared  to 
Summers      be  the  facts  of  the  case.    A  writ  of  capias  had  been  sued 
MosELRY.       out  of  this  Court  against  the  plaintiff  at  the  suit  of  one 
William  Goodall,  which  was  delivered  to  the  defendant  as 
sheriff  of  the  county  of  Salop.     On  the  morning  of  the 
22nd  of  May,  an  officer  of  the  name  of  Kinsey  arrested 
the  plaintiff,  under  a  warrant  upon  this  writ,  at  Bridgenorth. 
Kinsey  met  the  plaintiff  in  the  street,  and  communicated  to 
^    him  that  he  had  the  warrant  against  him,  and  inquired  whe- 
ther he  would  pay  or  give  bail.    The  plaintiff  wished  to  give 
bail,  and  proposed  going  to  his  brother's,  where  he  lived ; 
but  Kinsey  proposed  that  they  should  go  to  the  New  Inn, 
which  the  plaintiff  at  first  objected  to,  as  having  a  quarrel 
with  the  landlord ;  but,  on  Kinsey  saying  they  need  not 
see  the  landlord,  they  went  to  the  New  Inn,  where  the 
plaintiff  was  left  all  day  with  a  follower  of  Kinsey* s.     On 
Kinsey  coming  to  the  plaintiff  at  the  New  Inn  in  the  even- 
ings some  bail  were  proposed  and  refused  (a) ;  and  in  con- 
sequence of  bail  not  being  procured,  jfiTfW^y  proposed  to  go 
to  Shrewsbury,  with  a  view  of  getting  bail  or  settling  the 
debt  through  one  Ambrose  Jones.     They  set  out  on  the 
same  night  tov  Shrewsbury,  in  Kinsey  s  gig,  and  slept  at  the 
White  Hart  at  Wenlock.   The  next  day  they  proceeded  in 
the  same  manner  to  the  Mermaid  Inn,  at  Shrewsbury.  Jones 
not  being  there,  they  went  to  his  house,  and  they  afterwards 
returned  to  the  Mermaid.    After  some  time,  a  bail-bond 
was  given,  and  the  plaintiff  was  liberated.     To  connect 
the  sheriff  with  the  act  of  the  officer,  the  plaintiff  called 
the  under-sheriff,  who  produced  the  writ  with  an  indorse- 
ment of  execution  by  Kinsey,  and  proved  him  to  be  an 
acting  officer  of  the  sheriff.     The  under-sheriff  admitted 
that  he  had  lately  seen  the  warrant  at  the  sheriff's  office, 
and  that  he  had  directed  it  to  be  returned  to  Kinsey; 
and  he  further  stated,  that  it  was  the  practice  in  the  office 

(a)  See  Evans  v.  Moseley,  post,  490. 
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to  enter  in  a  book,  which  he  had  not  with  him  in  Court,  the  ^«*-  «/  ^fe«f 

1834. 
name  of  the  officers  to  whom  the  warrants  were  directed.  A  ^  '  ^ 

messenger  was  sent  for  the  book,  and  before  his  return  the  Summers 
plaintiff  called  upon  Kinsey  the  officer  to  produce  the  war-  Moselet. 
rant,  upon  a  subpcsna  duces  tecum,  with  which  he  had  been 
served.  The  plaintiff  required  him  to  do  this  without  being 
sworn.  He  objected  to  do  so,  unless  he  was  sworn;  and  the 
defendant's  counsel  argued  that  the  defendant  had  a  right 
to  have  the  officer  sworn  as  a  witness  before  he  could  be 
called  to  produce  the  warrant,  in  order  that  he  might 
have  the  benefit  of  cross-examining  him.  The  learned 
Judge  directed  the  officer  to  produce  the  warrant  without 
being  sworn,  giving  the  defendant  leave  to  move  to  enter 
a  nonsuit,  if  he  were  wrong  in  so  doing.  The  warrant 
was  produced,  without  the  officer  being  sworn  or  exa- 
mined ;  and  the  warrant,  on  being  produced,  was  identi- 
fied by  the  under-sheriff  as  the  warrant  which  had  been 
returned  to  the  officer  from  the  sheriff's  office.  The 
counsel  for  the  defendant  also  insisted  that  the  second 
count  for  carrying  to  prison,  &c.  &c.  was  not  proved,  no 
carrying  to  any  prison  being  shewn,  and  beginning  to 
carry  not  being  actionable,  unless  the  party  were  actually 
carried  to  prison.  On  this  point  also  the  learned  Judge 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  or  to 
reduce  the  verdict  which  passed  for  the  plaintiff  on  the 
two  first  counts  for  two  penalties  for  50/.  each,  to  a  ver- 
dict for  one  penalty  on  the  first  count  only. 

Talfourd,  Serjt.,  in  Michaelmas  Term,  1833,  obtained 
a  rule  accordingly,  Bayley  and  VaughaUy  Barons,  intimat- 
ing that  the  circumstances  of  the  case,  even  without  the 
production  of  the  warrant,  might  perhaps  turn  out  to  have 
sufficiently  connected  the  plaintiff  with  the  acts  of  the 
officer  (a). 

(a)  See  Scott  v.  Marshall,  2  C.      which  were  referred  to  by  the 
&  J.  238,  and  the  cases  there  cited,      Court  on  the  present  occasion. 
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E*eh.of  Pka$,  Ludlow,  Seijt.y  and  Whaieley  shewed  cause. — It  is, 
->  perhaps,  unnecessary  in  the  present  case  to  contend  that 
Summers  a  person  served  with  a  subpoena  duces  tecum  is  bound  to 
HosELEY.  produce  the  document  without  being  sworn,  as  in  this 
case  there  are  circumstances  quite  sufficient  to  connect 
the  defendant  with  the  proceedings  of  his  bailiff,  indepen- 
dently of  the  production  of  the  warrant.  [Bayley,  B. — 
Will  not  the  question  as  to  the  production  of  the  war- 
rant be  superseded  by  the  evidence  that  Kinsey's  name 
appeared  in  his  own  hand-writing  on  the  back  of  the 
writ,  which  was  produced  by  the  under-sheriff  from  the 
office  (a)?]  It  is  submitted  that  the  production  of  the 
warrant  was  not  necessary  under  the  circumstances.  It 
has  been,  however,  long  established,  as  far  as  Nisi  Prius 
decisions  go,  that  a  person  served  with  a  subpoena  duces 
tecum  may  be  required  to  produce  the  document  with- 
out being  sworn  or  examined.  Any  other  regulation 
would  be  productive  of  the  greatest  mischief,  as  it  would 
continually  impose  on  the  party  the  necessity  of  calling 
an  adverse  witness ;  and  a  document  may  even  be  given 
by  one  party,  as  happened  in  this  case,  to  a  most  hostile 
individual,  for  the  very  purpose  of  compelling  the  oppo- 
site party  to  call  him  as  their  witness.  [Bayley^  B. — This 
is  not  even  the  ordinary  case  of  a  bailiff  who  has  kept  the 
warrant  for  his  own  protection  ;  but  it  is  the  case  of  an 
officer  who  has  returned  the  warrant  to  the  sheriff's  office, 
and  into  whose  hands  the  warrant  has  been  put  by  the 
sheriff,  for  the  very  purpose  of  forcing  him  as  a  witness 
upon  the  adverse  party.]  It  was  a  part  of  the  machinery 
of  the  defendant's  case.  The  general  proposition  may, 
however,  now  be  considered  as  clear,  the  decisions  at  the 


(a)  The  writ  produced  was  in-     the  22d  May,  18^,  by  arrefttio^ 
dorsed  as  foUows : —  the  defendant. 

"This  writ  was  executed  by  me  (Signed)    *'  Wm,  Kinsey,* 
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sittinfiTs   and   on   all   the   circuits   havinfir   been  uniform,  ^'ch.  of  Pieat^ 

.  .  .  18,'M- 

Davis  V.  Dale  {a) ,  Bradley  v.  Ricardo  (b),  Rex  v.  Murlis  (c), 

Newland  v.  Reeves  (rf).  In  Amey  v.  Long  (e),  it  was  held 
that  the  writ  of  subpoena  duces  tecum  is  of  compulsory  obli- 
gation on  a  witness  to  produce  papers  thereby  demanded. 
That  was  the  case  of  a  sheriff's  officer  who  was  in  the 
exact  situation  otKinsey  in  this  case;  and  the  principle  of 
that  decision  was  (f),  that  it  is  essential  to  the  **  very  exist- 
ence and  constitution  of  a  Court  of  common  law  that  there 
should  be  such  a  power  of  compelling  the  production  of 
written  testimony."  This  power  would  lose  much  of  its 
efficacy  if  the  position  contended  for  on  the  other  side  be 
correct.  Even  if  the  witness  had  been  sworn  it  is  very 
doubtful  whether  he  could  have  been  cross-examined,  ex- 
cept as  to  the  possession  of  the  document  which  he  was 
subpoenaed  to  produce.     It  may  be  said  on  the  authority 


(a)  4  C.  &P.  335;  1   M  &  M. 
614. 

(b)  On  the  second  trial  of  the 
cause.    5.C.  not  S.P.  8  Bing.  57. 

.  (c)  By  Gaselee,  J.,  after  con- 
sulting mih  LUUedale,J.;  cited 
in  Davis  V.  Dale. 

(d)  Coram  Parke,  J. — This  was 
an  action  for  maliciously  suing 
out  a  commission  of  bankrupt. 
CrosSf  Seijt-,  for  the  plaintiff,  called 
upon  the  solicitor  for  the  commis- 
sion to  produce  the  commission 
and  proceedings  according  to  a 
subpana  duces  tecum  with  which  he 
had  been  served.  It  was  insisted 
by  Pollock,  for  the  defendant,  that 
the  solicitor  must  be  sworn  and 
examined.  Davis  v.  Dale,  and 
the  other  authorities,  having  been 
cited,  the  learned  Judge  said  that 
he  had  always  been  of  opinion  that 
the  writ  of  subpana  duces  kcum 


contained  two  distinct  clauses, 
either  of  which  was  compulsory ; 
and  that  a  party  might  insist  on 
the  person  served  producing  the 
document  under  the  one  branch 
of  the  writ,  without  calling  upon 
him  to  give  evidence  as  a  witness 
under  the  other ;  that  he  was  glad 
his  opinion  was  confirmed  by  the 
cases  cited,  as  the  contrary  prac- 
tice was  highly  mischievous  ;  and 
he  ruled  that  the  person  must 
produce  the  document,  without 
being  sworn  or  examined.  This 
was  done  accordingly.  The  cause 
terminated  by  a  juror  being  with- 
drawn. See  Perry  v.  Gibson,  1  Ad« 
&  Ellis,  48 ;  3  Nev.  &  Man.  462. 

(e)  9  East,  473. 

(f)  Per  Lord  EUenborough,  in 
delivering  the  judgment  of  the 
Court  in  Amei^  v.  Long,  lb.  484. 
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^«*-  *'//''"»  of  Morgan  v.  Brydges  (o)  and  Rex  v.  Brooke  (6)  that  there 
^  *  -  is  a  right  to  cross-examine  in  such  a  case;  but  Reed 
Summers  y^  James  (c)  is  to'  the  contrary :  and  in  The  King  v.  Nether- 
HosELEY.  thong  (</),  Lord  EUenborough  seems  to  limit  such  a  cross- 
examination  to  the  question  of  the  custody  and  possession 
of  the  document.  In  Simpson  ▼.  Smithy  coram  Holroyd^  J., 
Nottingham  Summer  Assizes,  1 832,  (cited  in  1  PhilL  on 
Evidence,  6th  ed.  ^60,  note  3,  and  in  1  Starkie  on  Eti- 
dence,  2nd  ed.  161),  where  a  magistrate  was  called  merely 
to  produce  an  information  in  his  possession,  it  was  held, 
that,  though  he  was  sworn,  the  adverse  party  could  not 
cross-examine  him,  no  question  having  been  put  to  him  by 
the  party  calling  him.  A  witness  who  has  possession  of  a 
document  may  know  nothing  about  the  cause,  and  it  is  ab- 
surd to  compel  tlie  party  wanting  only  the  document  to  ex- 
amine the  party  producing  it  about  a  matter  as  to  which  he 
may  be  perfectly  ignorant.  The  writ  comprises  two  things 
— it  orders  the  attendance  of  the  witness  to  testify  the 
truth  as  to  the  matters  he  knows,  and  to  bring  with  him  a 
document.  It  does  not  follow  that,  because  he  is  called  on 
to  do  the  latter,  he  is  to  be  supposed  to  be  called  on  to 
give  evidence  under  the  compulsion  of  the  former  branch 
of  the  writ.  It  frequently  happens  that  a  person  so  in  at- 
tendance with  a  document  is  called  by  the  counsel,  but 
that  is  a  matter  of  convenience  merely ;  and  the  strict  form 
would  be  that  the  officer  of  the  court  should  call  upon  the 
person  served  with  the  subpoena  duces  tecum.  In  the  pre- 
sent case,  however,  the  indorsement  upon  the  writ  which 
was  produced  from  the  sheriff's  office  was  evidence  to  go 
to  the  jury,  that  Kinsey  was  acting  under  the  authority  of 
the  defendant.  The  case  on  that  point  is  clearly  within 
the  principle  laid  down  in  the  recent  case  of  Scott  v.  Mar- 
shall (e),  in  this  Court.    [Bayley,  B. — The  indorsement  of 

(fl)  2  Starkie,  N.  P.  C.  314.  (J )  2  M.  &  S.  33?. 

(6)  Id.  472.  (e)  2  C.  &  J.  238. 

(c)  1  Stark.  N.  P.  G  133. 
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Radford  ^  Co.  in  that  case  is  not  so  strong  as  the  indorse-  •S*cA.  of  PUas, 
ment  on  the  writ  in  this  case.]     Secondly,  the  plaintiff  is  ^  '  -» 

entitled  to  retain  his  verdict  upon  the  second  count  for  Summers 
carrying  to  prison.  Detohirsi  v.  Pearson  (a)  shews  that  Moseley. 
the  beginning  to  carry  to  gaol  wkhin  twenty-four  hours 
from  the  arrest  is  an  offence  within  this  act  of  Parliament. 
[Bayley^  B. — There  he  was  ultimately  carried  to  prison, 
and,  when  put  upon  the  coach  to  be  carried  there,  it  might 
well  be  said  that  he  was  being  carried  there,  as  heafterwards 
was  carried  there.  Where  the  act  is  ultimately  accom- 
plished, there  may  be  a  relation  back  to  the  time  of  the  com- 
mencement ;  but  it  is  very  difficult  to  make  out  how  he  can 
be  said  to  have  been  carried  to  the  gaol  when  he  never  was 
there  at  ail.]  It  is  not  necessary  that  he  should  have  been 
carried  to  the  common  gaol  of  the  county.  The  words  of 
the  statute  are  ''  gaol  or  prison,"  and  a  carrying  to  any 
place  of  confinement  or  to  any  prison  where  he  is  restrained 
is  sufficient.  [Gurneyy  B. — You  must  make  out  that  the 
Mermaid  at  Shrewsbury  was  a  prison.]  The  carrying 
towards  the  gaol,  and  the  restraining  at  the  different  pub- 
lic-houses was  an  offence  within  the  meaning  of  this  act, 
which  is  a  highly  remedial  act,  and  should  receive  a  libe- 
ral construction. 

Tal/ourd,  Serjt.,  and  Godson,  contrd. — The  averment 
in  the  declaration  disposes  of  the  second  count.  It  alleges 
the  carrying  to  a  certain  gaol,  &c.,  to  wit,  the  gaol  of  our 
lord  the  King  of  and  for  the  county  of  Salop,  situate  at 
Shrewsbury y  &c.  That  allegation  is  material,  and  cannot, 
as  has  been  argued  on  the  other  side,  be  proved  by  an 
imprisonment  in  a  public-house,  even  if  a  carrying  to  a 
public  or  private  house  could  ever  fall  within  the  meaning 
of  carrying  to  gaol  under  this  statute,  which,  it  is  submit- 
ted, never  could  have  been  the  intention  of  the  legislature. 

(fl)  1  C.  &  M.  365. 
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Exeh.  of  Pleat,  [BayUy^  B. — I  believe  none  of  us  have  any  doubt  on  that 
^  '  ->  part  of  the  case.  We  all  agree  that  none  of  the  public- 
SuMMRRt  houses  can  be  considered  as  either  a  *^  gaol  or  prison/ 
MosBLET.  within  the  meaning  of  this  act  of  Parliament  You  may 
confine  your  argument  to  the  other  pointsi  as  the  plaintiff 
cannot  retain  his  verdict  on  the  count  for  carrying  to  gaoL] 
The  point  that  has  been  made  as  to  there  having  been 
sufficient  evidence  without  the  production  of  the  warrant 
cannot  now  avail  the  plaintiff,  because  the  warrant  was  al- 
lowed to  be  produced  without  the  defendant  having  the 
liberty  of  cross-examining  the  witness  who  produced  it, 
which  made  a  considerable  difference  in  the  mode  of  con- 
ducting the  cause — after  the  warrant  was  produced,  it 
would  have  been  idle  to  go  to  the  jury  as  to  the  connection 
between  the  defendant  and  Kinsey;  and,  accordingly,  the 
defendant's  counsel  refrained  from  so  doing.  It  is  impos- 
sible to  say  what  might  have  been  the  result  on  that  point 
if  the  warrant  had  not  been  received  as  it  was.  If,  as  the 
defendant  contends,  the  warrant  was  improperly  received 
in  evidence,  without  the  defendant  being  allowed  to  cross* 
examine  Kinsey^  the  verdict  is  founded  on  improper 
materials  and  cannot  be  sustained.  The  main  question, 
therefore,  arises  whether  or  no  a  witness  who  produces  a 
document  under  a  subpoena  duces  tecum  must  not  be 
sworn  as  the  witness  of  the  party  producing  him,  and  be 
subject  to  the  cross-examination  of  the  adverse  party. 
The  question  is  of  great  importance,  and  is  still  open 
notwithstanding  the  cases  which  have  been  referred  to, 
which  are  merely  Nisi  Prius  decisions,  and  all  of  which 
proceed  on  the  authority  of  the  single  case  decided  in 
\S22  by  Mr.  Justice  Holroyd^  which  does  not  appear 
to  iiave  come  before  the  Court  in  Banc.  It  does  not  ap- 
pear that  there  is  any  power  in  the  Courts  to  compel  a 
party  to  produce  a  document,  except  by  compelling  him 
to  appear  as  a  witness.  The  clause  of  duces  tecum  has 
been  engrafted  on  the  suhpcona  compelling  the  party  to 
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appear.     There  is  no  mention  or  precedent  of  the  duces  B*eh.  of  PUa*, 
tecum  clause  before  the  Restoration,  and  even  in  very  mo-  ^  '  ^ 

dern  times  the  power  of  the  Judge  under  this  clause  has  Summers 
been  doubted,  and  it  is  said  not  to  be  compulsory  on  an  moseley. 
individual  who  has  an  interest  in  a  document  as  his  autho- 
rity for  doing  a  particular  act.  That  was  decided  by  Lord 
Kenyan  in  Miles  v.  Dawson  (a).  [Bay ley,  B. — There  are 
many  cases  in  which  a  witness  would  not  be  compelled  to 
produce  documents,  as  where  they  might  subject  him  to 
indictment  or  to  a  prosecution  for  penalties,  or  where  they 
are  his  title  deeds,  or  wherethe  production  might  injure 
his  clients  or  parties  for  whom  he  is  a  trustee.  In  such 
cases  it  is  a  matter  for  the  Judge  to  exercise  his  discretion 
as  to  whether  the  production  ought  to  be  insisted  on  or 
not.]  It  does  not  appear,  that,  before  the  stat.  5  Eliz.  c. 
9,  any  mode  existed  of  compelling  the  attendance  of  wit- 
nesses. The  l^th  section  of  that  statute  gave  an  action 
against  any  person  upon  whom  any  process  out  of  any 
Court  of  record  (6)  should  be  served,  to  testify  or  depose 
concerning  any  cause  or  matter  depending  in  any  of  the 
said  Courts,  &c.  [Bayley,  B. — There  are  no  precedents, 
at  least  I  could  find  none,  of  any  writs  of  subpoena  prior  to 
the  5th  Eliz.  I  suspect  that  the  form  in  the  modern  sulh- 
poena  was  invented  to  meet  the  words  in  that  statute.  The 
language  of  the  statute  was  probably  adopted  in  the  writ 
with  a  view  to  the  10/.  penalty.]  There  is  no  authority  for 
saying,  that,  under  the  writ  of  subpoena,  a  man  can  be  com- 
pelled to  produce  a  document  of  his  own.  In  the  King  v. 
Netherthongy  which  has  been  cited  on  the  other  side.  Lord 
Ellenborough  held,  that,  from  the  necessity  of  the  case,  an 
overseer  might  produce  a  certificate  from  the  parish  church 


(a)  1  Esp.  405.  In  the  preceding  section  the  words 

(6)  In  the  printed  statute  tlie  are,  this  realm  of  England  or 

words  are,  in  any  of  the  Courts  of  Wales.  The  words  "  England  oc'* 

record  within  this  realm  of  Wales*  seem  to  be  dropped  by  accident. 
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Eteh,  of  PUoit  in  favour  of  his  own  parish.     He  would  have  been  inconi- 

1834*  . 

petent  as  a  witness  to  depose  generally  in  a  causei  but  being 

a  depository  of  the  parish  muniments^  he  was  from  necessity 
allowed  to  produce  the  document.  But  even  in  that  ease, 
he  was  held  to  be  a  witness  liable  to  be  examined  and  to 
be  cross-examined.  On  the  general  principle  urged  on  the 
other  side,  a  plaintiff  or  defendant  might  be  compelled 
by  a  subpcena  duces  tecum  to  produce  the  documents  they 
might  have  in  their  hands.  IBaj/ley,  B. — No;  the  course 
would  be  to  serve  them  with  a  notice  to  produce,  which 
would  let  in  secondary  evidence  of  the  contents  of  the 
document  on  their  not  producing  it.  If  a  party  is  proceed- 
ing for  the  statutory  remedy  he  should  adopt  the  words  of 
the  statute,  as  is  done  in  the  modem  writ  of  nU^pcBMa; 
but  was  there  not  a  common  law  right,  before  the  statute 
of  Elix.f  to  a  writ  compelling  a  third  party  to  produce 
a  document?  Has  not  the  king  for  the  benefit  of  the  sub- 
ject a  power  to  require  a  third  party  to  do  that  which  is 
essentially  requisite  for  the  purposes  of  justice.  The 
course  of  justice  would  be  most  defective  if  there  were 
not  such  a  power  inherent  in  the  crown  as  the  source  of 
justice.]  It  is  submitted,  that  the  constitutional  mode  in 
which  this  object  is  attained  is  by  calling  the  party  as  a 
witness^  and  if  that  be  so,  he  must  stand  in  the  situation 
of  a  witness,  and  be  liable  to  the  cross-examination  of  the 
adverse  party,  the  right  to  which  it  should  be  remembered 
is  as  important  a  right  on  the  one  side  as  that  of  having 
the  document  produced  is  on  the  other.  It  is  only  in  the 
character  of  a  witness  that  a  third  party  can  be  brought 
into  Court.  There  is  no  power  in  the  crown  to  compel  the 
attendance  of  an  indifferent  person  in  any  court  of  justice 
except  in  the  character  of  a  witness,  and  in  the  well-known 
and  ordinary  course  of  a  subpcena  ad  testificandum.  It 
follows,  that,  if  the  party  appear  in  that  character  or  under 
that  writ,  he  must  be  sworn  as  a  witness,  and  liable  to 
the  cross-examination  of  the  adverse  party.     There  is  no 
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such  general  power  inherent  in  the  Courts  for  the  pur-  Exch.  of  Piea$ 
poses  of  justice  as  has  been  contended  for.     It  may  be  ^ 

quite  as  important  for  the  Judges  sitting  in  Banc  to  Summers 
have  a  document  produced  before  them;  but  could  a  mohelet. 
Court  sitting  in  Banc  issue  a  subpoena  commanding  a  third 
person  to  produce  a  document  before  them?  No  such 
writ  was  ever  dreamt  of,  yet  all  the  arguments  used 
would  equally  apply  to  such  a  case.  Again,  would  a 
subpcena  duces  tecum  be  good  without  the  ad  testifican- 
dum clause?  It  is  submitted  that  it  would  not,  and  the 
duces  tecum  part  of  the  writ  is  only  compulsory  as  ancil- 
lary to  the  ad  testificandum  part  of  the  writ.  A  habeas 
corpus  may  be  issued  ad  testificandum^  but  who  ever 
beard  of  a  habeas  corpus  to  produce  a  document?  The 
mischief  of  forcing  a  party  to  call  and  swear  witnesses 
has  long  been  felt,  and  it  is  a  strong  argument  in  favour 
of  the  defendant,  that,  until  1822,  no  learned  Judge  ever 
attempted  to  remedy  that  mischief  in  the  way  now  pro- 
posed. It  was  not  because  the  mischief  had  not  been 
complained  of.  In  1818,  in  the  case  o( Morgany,  Bridges,  ^ 
the  hardship  was  pressed  upon  the  consideration  of  Lord 
C.  J.  Abbott,  the  parties  being  in  exactly  the  same  relation 
as  in  this  case,  and  yet  that  very  learned  Judge  allowed  the 
defendant  to  cross-examine  the  witness.  The  same  Judge 
also  decided  the  same  point  in  Rex  v.  Brooke  in  the  next 
year.  All  the  Nisi  Prius  decisions  are  founded  upon  the 
case  of  Simpson  v.  Smith,  which  was  opposed  by  the  uni- 
form antecedent  practice,  the  hardship  of  which  was  not 
unfelt,  but  had  been  constantly  complained  of. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B.— This  was  an  action  against  the  defendant  as 
sheriff  of  Shropshire  for  penalties  under  the  32  Geo.  2,  c. 


9, 
MotBLBY. 


488  CASES  IN  THE  EXCHS<^UEIl» 

Mxch.  of  PUoM,  ^f  but  only  one  of  the  points  raised  on  the  argument  now 
^  ^^'  ^  remains  for  our  judgment.  That  question,  which  was 
Summers  very  important  as  a  rule  of  evidence,  was,  whether  a 
bailiff  haying  been  called  by  the  plaintiff  to  produce  the 
warrant  from  the  sheriff  under  which  he  had  acted,  bad  a 
right  to  insist  upon  being  sworn  in  the  ordinary  form  as  a 
witness,  so  as  to  give  the  defendant  an  opportunity  (^ 
cross-examuiing  him,  or  whether  the  plaintiff  in  the  cause 
had  a  right  to  insist  upon  the  production  of  the  warrant 
without  the  bailiff  being  sworn.  Several  cases  were  dted 
upon  the  argument  as  having  been  decided  in  confonnity 
with  the  rule  as  contended  for  on  behalf  of  the  plaintiff, 
but  they  were  all  cases  at  Nisi  Prius^  and  as  the  question 
is  one  of  great  importance  and  frequent  occurrence,  and 
it  is  highly  desirable  that  the  rule  of  evidence  should  be 
fixed,  we  were  desirous  of  having  an  opportunity  of  com* 
municating  on  the  subject  with  the  Judges  of  the  other 
courts  before  we  delivered  our  judgment.  We  have  ac- 
cordingly had  a  communication  with  the  other  Judges, 
and  the  result  is,  that  we  are  of  opinion  that  the  cases 
ruled  at  Nisi  Prius,  and  relied  upon  on  behalf  of  the 
plaintiff,  were  rightly  ruled,  and  that  the  officer  is  compel- 
lable to  produce  the  document  in  hb  possession  without 
being  sworn,  the  party  calling  upon  him  to  produce  it  not 
having  occasion  to  ask  him  any  question.  In  the  present 
case,  there  were  particular  circumstances  that  might  have 
superseded  the  necessity  of  laying  down  this  general  rule 
of  evidence  ;  but  as  it  is  very  important,  we  have  thought  it 
better  to  deliver  our  judgment  on  that  question. 

The  origin  of  the  subpcena  duces  tecum  does  not  distinctly 
appear.  It  has  been  said  on  the  part  of  the  defendant  that 
it  was  not  introduced  or  known  in  practice  till  the  reign  of 
Charles  the  Second,  and  it  may  be  that  in  its  present  form 
the  subpcena  duces  tecum  was  not  known  or  made  use  of  until 
that  period;  but  no  doubt  can  be  entertained  that  there  must 
have  been  some  process  similar  to  the  subpcena  duces  ie- 
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cum  to  compel  the  production  of  documents,  not  only  be-  ^^ck,  of  PUas, 
fore  that  time,  but  even  before  the  statute  of  the  5th  of  ^  '    ^ 

Elizabeth,  Prior  to  that  statute,  there  must  have  been  a  Summers 
power  in  the  crown  (for  it  would  have  been  utterly  impos-  Moselet. 
sible  to  carry  on  the  administration  of  justice  without  such 
power)  to  require  the  attendance  in  Courts  of  justice  of 
persons  capable  of  giving  evidence,  and  the  production  of 
documents  material  to  the  cause,  though  in  the  possession 
of  a  stranger.  The  process  for  that  purpose  might  not  be 
called  a  subpoena  duces  tecum,  but  I  may  call  it  a  subpoena 
to  produce;  the  party  called  upon  in  pursuance  of  such  a 
process  not  as  a  witness,  but  simply  to  produce,  would  do 
so  or  not,  and  if  he  did  not,  I  can  entertain  no  doubt  that 
it  would  have  been  open  to  the  party  for  whom  he  was 
called  to  make  an  application  to  the  Court  in  the  ensuing 
term  to  punish  him  for  his  contempt  in  not  producing  the 
document  in  obedience  to  such  subpoena.  Whether  he 
could  require  to  be  sworn  not  ad  testificandum,  but  true 
answer  to  make  to  such  questions  as  the  Court  should  de- 
mand of  him  touching  the  possession  or  custody  of  the 
document,  is  not  now  the  question.  Perhaps  he  might ;  but 
we  are  clearly  of  opinion  that  he  has  no  rightto  require  that  a 
party  bringing  him  into  Court  for  the  mere  purpose  of  pro- 
ducing a  document  should  have  him  sworn  in  such  a  way 
as  to  make  him  a  witness  in  the  cause,  when  it  may  often 
happen  that  he  is  a  mere  depository,  and  knows  nothing 
of  the  documents  of  which  he  has  the  custody.  We  are 
therefore  of  opinion  that  the  officer  was  rightly  called  up- 
on in  this  case  to  produce  the  warrant,  and  that  the  rule 
should  be  discharged. 

Rule  discharged  as  to  entering  a  nonsuit, 
absolute  as  to  confining  the  verdict  to  one 
penalty  on  the  first  count. 
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Eieh,  of  Pleas, 
1834. 

^""*v— ^  Evans  v.  Moseley. 

Refusing  to  ac-  J^EBT  for  penalties  under  the  23  Hen.  6,  c.  9, 
condUioned  ac-'  against  the  defendant,  as  sheriff  of  the  county  of  Salop, 
cording  to  the      fo,.  ^ot  accepting  bail.     The  declaration  stated,  that  one 

exigency  of  a  ^  ^       ** 

writ  of  capiat  William  Goodall,  to  wit,  on  &c.«  sued  and  prosecuted  out 

formityofPro-  of  the  Court  of  our  lord  the  King  of  his  Exchequer  at 

jects  a  plidnriff  Westminster,  against  one  William  Summers,  a  certain  writ 

to  the  penalties  of  our  Said  lord  the  King  o(  capias,  directed  to  the  sheriff 

6,  c.  9.  of  Salop,  by  which  said  writ  our  said  lord  the  King  com- 

for  such  reftaai  inanded  the  said  sheriff^  that  he  should  omit  not  by  reason 

the  declaration  of  any  liberty  in  his  bailiwick,  but  that  he  should  enter  the 

averred  a  tender  ^  •' 

of  bail  and  same,  and  take  the  said  William  Summers,  if  he  should  be 

the  party  found   in  his  the  said  sheriff's  bailiwick,  and  him  safely 

ti'ghtVys^^^^^^  keep  until  he  should  have  given  the  said  sheriff  bail,  or 

the  execution  of  made  deposit  with  him  according  to  law,  in  an  action  on 

live  of  tke  day  promises,  at  the  suit  of  the  said  William  Goodall,  or  until 

UorSat^e'sp'e-  ^^^  s^^^  fTtlliam  Summers  should  by  lawful  means  be 

ciai  bail  to  be  discharged  from  the  said  sheriff's  custody,  which   said 

putin,&c.  The  °  .  .i/        »^,  ^ 

bond  produced  writ  was  duly  marked  and  indorsed  for  bail  for  2iL  2s.  Id., 
to  cauae  special  according  to  the  form  of  the  statute  in  that  case  made 
bail  to  be  put  in  ^^j^j  provided,  and  which  said  writ  so  indorsed,  afterwards, 
-days  from  the  to  wit,  on  the  Same  day  and  year  aforesaid,  to  wit,  at  &c., 
the  bond  being  WHS  delivered  to  the  said  defendant,  who  then  and  from 
day^of^the  M-  thence,  until  and  after  the  committing  of  the  offence  here- 
^^l'~J!f^^'  ^^    inafter  mentioned,  was  sheriff  of  the  said  county  of  Salop, 

to  be  executed  in  due  form  of  law,  by  virtue  of  which  said 
writ,  the  said  defendant,  so  being  such  sheriff  as  aforesaid, 
afterwards,  to  wit  Sec,  and  within  his  bailiwick,  as  such 
sheriff,  to  wit,  at  Bridgenorth  aforesaid,  in  &c.,  took 
and  arrested  the  said  William  Summers  by  his  body,  and 
then  and  there  detained  him  in  custody  as  such  sheriff,  at 
the  suit  of  the  said  William  Goodall,  for  the  cause  afore- 
said, and  the  said  plaintiff,  who  sues  as  aforesaid,  further 
says,   that  the  said  William  Summers  being  so  arrested, 


variance. 
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and  remaining  and  continuing  in  the  custody  of  the  said  Exch,  rfPUat, 
defendant,  so  being  such  sheriff  as  aforesaid,  solely  for  the 
cause  aforesaid,  by  virtue  of   the  said  writ,  he  the  said 
William  Summers  afterwards   &c.,  at  &c.  tendered  and 
offered  to  the  said  defendant,  so  being  such  sheriff  as  afore- 
said, reasonable  sureties  of  sufficient  persons,  to  wit,  one 
&C.,  and  one  &c.,  two  good  and  lawful  men  of  the  said 
county  of  Salop,  they  the  said  &c.  &c.  being  then  and 
there  responsible  and  sufficient  persons,  and  having,  and 
each  of  them  having,  sufficient  within  the  county  of  Salop 
aforesaid,  in  which  said  county  of  Salop  the  said  fPtlliam 
Summers  was  so  arrested,  and  so  in  custody  as  aforesaid, 
and  who  then  and  there  were  willing  and  offered  to  be- 
come bail  and  sureties  for  the  said  William  Summers,  that, 
within  eight  days  after  the  execution  of  the  said  writ,  in- 
clusive of  the  day  of  such  execution,  he  should  cause 
special  hail  to  be  put  in  for  him,  in  the  said  Court  of  Ex- 
chequer,  to  the  said  action,  according  to  the  exigency  of 
the  said  writ ;  yet  the  said  defendant,  not  regarding  his 
duty  &c.,  nor  the  statute  &c.  &c.,  did  not  take  the  said 
bail  or  sureties,  but  then  and  there  wrongfully  &c.  re- 
fused so  to  do,  and  wrongfully  &c.  kept  and  detained  the 
said  William  Summers  in  his  the  said  defendant's  custody 
as  aforesaid,  under  colour  and  pretence  of  the  said  writ, 
and  on  no  other  account  whatsoever,  for  a  long  space  of 
time,  to  wit,  for  the  space  of  twenty-four  hours  after  the 
said  William  Summers  had  so  tendered  bail  and  sureties 
to  him  as  aforesaid,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  whereby  the  said  defen- 
dant for  his  said  offence  forfeited   the  sum  of  40/.,   and 
thereby,  and  by  force  of  the  said  statute   in  such  case 
made  and  provided,  an  action  hath  accrued  to  the  said 
plaintiff,  who  sues  &c.,  to  have  of  and  from  the  said  de- 
fendant* for  &c.,  the  said  sum  of  40/.  above  demanded,  yet 
&c.  &c.    Plea— A^f7  debet. 

This  was  a  qui  tarn  action  against  the  defendant  as 

VOL.  II.  L  L  EX. 
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ExcJu  of  PUat,  sheriff  of  the  county  of  Salop  for  not  accepting  a  bail- 
bond.  At  the  trial,  before  Gumey,  h.,  at  the  Summer 
Assizes,  1833,  for  the  county  of  Salop*  it  appeared  that 
the  defendant  in  the  original  action  was  arrested  on  the 
22nd  of  May^  and  that  the  bail-bond,  for  the  refusal  to 
accept  which  this  action  was  brouj^ht,  was  tendered  on 
the  same  day  (a).  The  bail-bond,  when  produced  in  evi- 
dence, appeared  to  be  conditioned  to  cause  special  bail  to 
be  put  in  within  eight  daysyroiTi  the  date  thereof.  It  was 
objected  on  the  part  of  the  defendant,  first,  that  the  bond 
proved  did  not  support  the  allegation  in  the  declaration, 
which  was  of  an  offer  to  become  bail  and  sureties  for  the 
said  W.  Summers  (the  party  arrested),  that  within  eight 
days  after  the  execution  of  the  said  writ,  inclusive  of  the 
day  of  such  execution,  he  should  cause  special  bail  to  be 
put  in  for  him  in  the  said  Court  of  Exchequer  to  the  said 
action,  according  to  the  exigency  of  the  said  writ;  and 
secondly,  that  the  offering  a  bond  with  sureties  for  putting 
in  bail,  &c.  did  not  render  the  sheriff  liable  within  the  act 
of  Hen.  6,  by  which  the  sheriff  is  bound  to  take  reason- 
able sureties  of  the  persons  arrested,  '*  to  keep  their  days 
in  such  place  as  the  said  writs,  bills,  or  warrants  shall  re- 
quire." 

A  verdict  passed  for  the  plaintiff  under  the  direction 
of  the  learned  Baron,  who  reserved  the  above  points,  and 
gave  the  plaintiff  leave  to  move  to  enter  a  nonsuit. 

A  rule  having  been  obtained  accordingly  by  Talfourd, 
Serjt.,  in  Michaelmas  Term  last,  cause  was  now  shewn 
by- 

Ludlow,  Serjt.,  and  Whateley,  for  the  plaintiff. — The 

(a)  For  the   circumstances  of  Moseley,  with  regard  to  the  sher- 

the  arrest  &c.  see  the  preceding  iff's  officer  being  compellable  to 

case  of  Summers  v.  Moselei/.    The  produce  his  warrant  without  be- 

same  point  was  also  made  in  the  ing  swomas  a  witness, 
present    case  as    in   Summers  v. 
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provisions  of  the  Uniformity  of  Process  Act  have  neces-  Exch.  of  Pleat, 

sarily  occasioned  an  alteration  both  in  the  form  of  the  '   '  ^ 

bail-bond,  and  in  the  allegations  of  a  declaration  in  an  ac-        Evans 

tion  of  this  kind  when  it  becomes  necessary  to  describe       moselet. 

the  bail-bond.     Both,  however,  are  in  accordance  with  the 

provisions  of  that  act.     It  is  quite  absurd  to  suppose  that 

the  intention  of  the  legislature  in  passing  the  recent  act  was 

to  deprive  parties  of  the  benefit  of  the  23  Hen.  6,  c.  9.   The 

effect  of  the  Uniformity  of  Process  Act  is  to  make  the  act  of 

//ifii. 6  applicable  to  the  new  forms ;  unless  the  Uniformity  of 

Process  Act  is  to  be  held  to  do  away  with  the  effect  of  the 

act  of  Hen.  6,  and  to  be  a  repeal  of  it,  the  first  objection 

must  fail.   The  variance,  if  any,  would  be  quite  immaterial. 

Atkinson  v.  Saunderson  (a).     But  there  was  no  variance, 

the  day  of  the  date  of  the  bond  and  of  the  execution  of 

the  writ  being  the  same.     (They  were  then  stopped  by 

the  Court). 

Tal/ourdy  Serjt.,  and  Godson,  conirh, — The  bond  in  this 
case  clearly  was  not  a  bond  within  the  statute  Hen,  6.  It  is 
void  as  a  bond,  given  for  ease  and  favour,  contrary  to  the 
provisions  of  that  statute.  In  Rogers  v.  Bunn,  it  was  said 
by  Mr.  Justice  Buller,  that  "  the  statute  of  the  23  Hen,  6 
requires  the  bond  to  be  given  to  the  sheriff  as  such  for 
the  appearance  of  the  party,  and  for  no  other  purpose ; 
and  it  is  admitted,  that,  if  there  be  any  other  condition  ex- 
pressed in  the  bond,  it  is  void.**  It  has  always  been  held 
most  strictly,  that  a  bond  not  taken  for  the  purpose  ex- 
pressed in  the  statute  is  void.  Now,  the  putting  in  spe- 
cial bail  within  the  time  mentioned  is  quite  a  different 
condition  from  that  of  keeping  the  day  under  the  old 
statute.  The  penalty  of  the  9  Hen.  6,  therefore,  is  not  ap- 
plicable to  cases  of  proceedings  under  the  Uniformity  of 
Process  Act.     But,  secondly,  there  was  a  clear  variance 

(a)  Tidd's  Prac.  8th  edit.  223.; 
L  l2 
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Exch.  of  PUoi,  no  evidence  of  his  wife's  title  except  from  the  Court  rolls. 
18^. 
^  '  ^     The  defendant,  from  1810,  let  the  copyholds  from  time 

Clarance  to  time,  without  reference  to  any  title  in  his  daughter,  and 
Marbhalu  without  appearing  to  be  acting  for  her,  and  he  received 
the  rents  from  the  time  of  his  wife's  death  to  the  com- 
mencement of  the  action,  without  paying  it  over  or 
accounting  for  it  to  his  daughter.  From  1810  to  1815, 
when  the  defendant's  daughter  married  the  plaintiff, 
she  had  lived  with  her  father.  It  did  not  appear  in 
evidence  who  received  the  rents  from  1804  to  1810. 
On  this  evidence  it  was  objected,  on  behalf  of  the  de- 
fendant, that  money  had  and  received  would  not  lie  in  a 
case  which  involved  a  question  of  title ;  that  there  was  no 
privity  or  contract  between  the  plaintiff  and  defendant, 
from  which  it  would  appear  that  the  money  was  received 
by  the  defendant  to  the  plaintiff's  use,  and  that  even  if 
the  action  were  maintainable  by  reason  of  the  wife*s  title, 
that  she  ought  to  have  been  joined  as  a  plaintiff.  The 
learned  Baron  reserved  the  points,  and  gave  the  defen- 
dant leave  to  move  to  enter  a  nonsuit,  and  a  verdict  passed 
for  the  plaintiff  for  the  six  years'  rent,  to  which  he  was 
confined  by  his  particulars  of  demand.  Coleridge,  Serjt, 
in  Michaelmas  Term  last  obtained  a  rule  to  enter  a  non- 
suit, in  pursuance  of  the  leave  reserved  at  the  trial,  against 
which — 

Erie  shewed  cause. — First,  the  action  for  money  had 
and  received  is  maintainable  wherever  money  has  come 
to  the  hands  of  the  defendant  which  he  has  no  right 
to  retain,  and  which  ought  to  be  paid  to  the  plaintiff, 
although  no  contract  between  the  parties  is  shewn.  Arris 
V.  Stukely  (rt).  In  this  case  the  rents  received  by  the 
defendant  ought  to  have  been  paid  to  the  plaintiff,  and 
he  had  no  title  to  retain  the  money.  The  defendant's 
possession   was   not  an    adverse    possesi»ion   against  the 

(fl)  2  Mod.  260. 
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daughter^  but  for  her,  and  the  defendant  only  received  the  ^'<''*-  ®/  P^^** 
rents  which  accrued  after  her  admission  to  the  copyhold  ^  '  ^ 

on  her  behalf  and  in  the  character  of  agent.  The  de-  Clarance 
fendant  came  originally  into  the  receipt  of  the  rents  in  Marshall. 
right  of  his  wife^  on  her  admission  to  the  copyhold  in 
1804.  After  his  wife's  death  in  1810,  the  daughter  was 
admitted  as  sole  heiress  at  law^  and  after  such  admission 
the  defendant,  who  was  her  father,  must  be  presumed  to 
have  received  the  rents,  as  her  guardian  and  agent.  The 
law  will  presume  that  his  receipt  of  the  rents  was  right- 
ful, and  according  to  law,  in  the  absence  of  any  thing  to 
shew  the  contrary,  and  the  presumption  is  that  he  con- 
tinued in  possession  by  receipt  of  the  rents,  as  the  father 
and  guardian  of  his  daugiiter,  for  the  purpose  of  pro- 
tecting and  preserving  her  inheritance,  and  for  that  pur- 
pose his  possession,  in  point  of  law,  enured  as  the  pos- 
session of  the  daughter.  It  is  laid  down  in  Plowderis 
Commentaries,  306,  that,  ^*  if  a  father  dies  seised  of  land, 
and  the  youngest  son  enters,  the  eldest  son  shall  not  have 
an  assize  of  mort  d* ancestor,  nor  a  writ  of  right,  nor 
any  other  action  against  him ;  for  the  law  presumes  that 
he  who  is  so  near  to  him  in  blood  is  also  as  near  to  him  in 
love,  and  therefore  it  cannot  be  supposed  that  he  entered 
as  an  enemy,  but  as  a  friend  to  preserve  the  inheritance  in 
his  absence.  And  for  this  reason  also  the  descent  of  the 
younger  brother,  or  of  any  of  his  issues,  shall  not  take 
away  the  entry  of  the  eldest  or  his  issues ;  for  the  common 
law  will  not  believe  that  any  of  them  claimed  any  freehold 
or  inheritance,  but  held  it  rather  as  bailiiTor  friend  of  the 
eldest,  and,  therefore,  the  descent  shall  not  take  away  his 
entry.'*  And  many  other  instances  of  the  like  nature  are 
there  put  to  shew  that  this  presumption  prevails  where 
the  possession  is  that  of  a  near  relation  in  blood  to  the 
party  entitled  to  the  inheritance  or  possession.  Co.  Lit. 
24f2.  a.  is  to  the  like  effect.  And  in  Rolfs  Abr.  tit.  Dis- 
seisin (C.)  pL  13,  it  is  said,  "If  guardian  by  nurture  makes 
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^^iXf^^'  a  lease  by  indenture  to  one  being  in  under  the  title  of  tbe 
V — y.-^  infant^  rendering  rent  to  himself,  which  is  paid  accordingly, 
Clarance  yg^  ^^j  jg  jjQ^  i^py  digseigin  to  the  infant. — P.  8,  Ja.  B.  R., 
Marshall,  per  Tanfield.''  And  in  BuUer^s  Nisi  Prius,  IQ8,  there 
is  the  following  passage : — *'  So,  if  the  defendant  were  to 
prove  that  the  sister  of  the  plaintiff  had  enjoyed  the  estate 
above  twenty  years,  and  that  he  entered  as  heir,  the 
Court  would  not  regard  it,  because  her  possession  would 
be  construed  to  be  by  curtesy,  and  not  to  make  a  disheri- 
son, but  by  licence  to  preserve  the  possession  of  the  bro- 
ther,*' The  law  will  not,  therefore,  presume  that  the 
father  was  in  possession  under  an  adverse  claim;  but, 
on  the  contrary,  that  he  was  in  receipt  of  the  rents 
as  her  guardian,  and  on  her  behalf.  [Baj^ley,  B. — In 
the  case  of  Doe  d.  Bamett  v.  Keen{a)f  it  was  held 
that  the  entry  of  the  mother  of  the  youngest  of  two 
infant  daughters  by  different  venters  constituted  a  suf- 
ficient seisin  in  the  eldest  infant  daughter  to  carry 
the  descent  of  her  moiety  on  her  death  to  her  heirs.] 
The  length  of  time  during  which  the  possession  has 
continued  cannot  make  it  adverse,  as  the  origin  of  it 
being  shewn,  it  will  be  presumed,  in  the  absence  of  any 
evidence  to  the  contrary,  to  continue  upon  the  same  foot- 
ing. Doe  dem.  Fenwick  v.  Reed  (6).  In  Hasser  v. 
WalUs  (c),  where  the  plaintiff,  a  woman,  had  married  the 
defendant,  who  however  it  was  afterwards  discovered  had 
a  former  wife  living,  and  he  granted  a  lease  of  the  lands 
of  the  wife,  reserving  rent,  and  accordingly  received  tbe 
rents  from  the  tenants ;  it  was  held  that  she  was  entitled 
to  maintain  an  action  of  indebiiattts  assumpsit  for  money 
received  to  her  use. 

The  second  objection  is,   that,  even  assuming  this  to  be 
the  proper  form  of  action,  the  wife  ought  to  have  been 

(a)  7  T.  R.  386.  {h)  5  B.  &  Aid.  232. 

(f )  I  Salk.  28. 
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joined  as  a  co-plaintiff.     But  the  plaintiff  was  entitled  to  £'<^*-  of  pietu, 

maintain  the  action  alone^  inasmuch  as  the  whole  of  the     «-     ^  '   ^ 

rents  sought  to  be  recovered  accrued  and  were  received      Clarancb 

siqce  his  marriage.    There  are  many  cases  cited  in  CtyinyiCs     Marshall. 

Digest  y  tit.**  Baron  and  Feme  (X)/*  in  which  it  has  been  held 

that  in  actions  for  a  profit  incurred^  during  the  coverture, 

to  the  husband  in  right  of  his  wife,  the  husband  may  either 

sue  alone  or  join  with  his  wife.     But  this  action  is  not 

brought  in  respect  of  the  occupation  of  the  land,  but  is 

grounded  on  the  defendant's  duty  as  agent  to  account  to 

the  plaintiff  for  the  profits  of  the  estate  received  by  him, 

in  right  of  the  plaintiff  and  his  wife.     The  plaintiff  is 

entitled  to  recover  such  profits  in  an  action  brought  in 

bis  own  name,  as  for  a  chattel  belonging  to  his  wife. 

Coleridge^  Serjt.,  contrh, — An  action  for  money  had 
and  received  was  not  maintainable  in  this  case.  A  title 
to  land  cannot  be  tried  in  that  form  of  action — Marshall  v. 
Hopkins  (a)  i  and  if  it  could,  the  wife,  in  whom  the  sup- 
posed title  was,  ought  to  have  been  joined  as  a  co-plaintiff. 
Neither  the  plaintiff  nor  his  wife  ever  had  the  possession  of 
the  premises.  The  answer  which  has  been  attempted  to 
be  given  to  the  first  objection  is,  that  the  defendant  could 
not  have  any  title  to  the  possession,  except  that  under 
which  his  daughter  claimed  as  heiress  at  law ;  and  under 
her  admission,  and  that  assuming  that  she  had  a  good 
title,  the  possession  of  the  defendant  could  not  in  law 
be  presumed  to  be  adverse  to  her,  so  as  to  work  a  dis- 
seisin ;  and  Plowdens  Commentaries^  Coke  upon  Little^ 
ion,  and  Rolfs  Abridgment,  were  cited  to  shew  that  the 
entry  and  possession  of  a  younger  brother  was  by  the 
common  law  considered  to  be  in  favour  of  and  for  the 
eldest  brother,  on  account  of  the  privity  of  blood  existing 
between  them  (b) ;  and  therefore,  that  the  receipt  of  the 

(a)  15  East,  309.  (6)  See  3  &  4  Will.  4,  c.  42,  s.  13. 
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Exch.  of  PUas,  rents  by  the  defendant  for  so  long  a  period  of  time  did  not 
^  '  ^     amount  to  an  adverse  possession.     To  support  this  argii- 
Clarance      ment^  the  plaintiff  would  have  to  assume  facts  which  were 
Marshall,     not  proved  at  the  trial.     All  that  was  in  evidence  wai, 
that  the  mother  had   been  admitted   in  1804,  and  the 
daughter  in  1810;    and  for  all  that  appeared  the  father 
might  always  have  been  in  possession — he  had  neve  rre- 
cognised  the  title  of  his  daughter,  or  paidan  y  of  the  rents 
to  her.     To  the  world,  therefore,  he  always  appeared  as 
the  owner.     The  infancy  of  Mrs.  Clarance  in   1810  was 
also  assumed,  for  the  purpose  of  raising  the  inference 
that  the  defendant  entered  as  her  guardian,  but  no  evi- 
dence was  given  of  that  fact.     [Bayley^  B.     I  think  that 
there  was  no  evidence  that  the  father  knew  of  the  admis- 
sions, or  was  privy  to  them  in  any  respect.]   There  was  no 
such  evidence,  nor  was  there  any  evidence  of  the  father 
having  recognised  the  daughter's  title.     In  the  authorities 
cited  as  to  a  younger  brother's  entry  not  being  adverse  to 
the  elder  brother,  it  is  supposed  that  there  is  but  one  title 
under  which  the  power  of  entry  is  supposed  to  be  made, 
for  the  purpose  of  preserving  the  elder  brothers  title.    In 
this  case,  it  does  not  at  all  appear  under  what  title  the 
father  received  the  rents.     He  might  have  done  so  under 
a  supposition  that  he  was  entitled  after  the  death  of  his 
wife  as  tenant  by  the   curtesy.     It  was   held    in  Jayne 
V.  Price  (a),  that  a  long  uninterrupted  possession  of  land 
by  a  daughter  and  those  claiming  under  her,  whilst  the 
heir  at  law  lived  in  the  neighbourhood,  was  strong  evi- 
dence to  rebut  the  seisin  in  fee  of  the  ancestor,  who  had 
had  a   long  antecedent  possession,  and  under  whom  if 
seised  in  fee  the  heir  would  have  been  entitled.    The  whole 
case  of  the  plaintiff  depended  on  the  title  of  his  wife ;  with- 
out evidence  of  this  title  he  could  not  stir  a  step.     The  mo- 
ment he  proved  title  by  means  of  the  documents  which 

(a)  5  Taunt.  326. 


HILARY  TERM,  4  WILL.  IV.  501 

were  put  in,  he  made  the  question  one  of  title,  and  if  so,  -EjtcA.  of  Pleas, 
Marshall  v.  Hopkins  (a)  is  an  express  authority  to  shew  k^^^^^^^J^^ 
that  money  had  and  received  is  not  the  proper  remedy.  Clarancb 
There  ought  at  least  to  have  been  some  evidence  of  pri-  Marshall. 
vity.  Here,  both  father  and  daughter  may  claim  under 
the  mother  though  by  a  different  title.  [Vaughan,  B. — In 
Doe  V.  Brightwen  (6),  the  possession  of  the  husband  was 
held  not  inconsistent  with  that  of  the  heir,  because  the 
husband  might  have  been  tenant  by  the  curtesy.  Here 
the  defendant  might  possibly  have  intended  to  shew  that 
he  was  tenant  by  the  curtesy  in  answer  to  the  plaintiff's 
primd  facie  case,  under  the  admissions  to  the  copyhold.  If 
so,  the  question  would  be  one  of  title.  In  1  Bacons  Abr, 
Assumpsit  (A.),  260,  6th  edit.,  there  is  the  following  pas- 
sage : — "  But  qucere  whether,  when  the  defendant  claims 
title,  an  action  of  assumpsit  for  the  rents  received  will  lie 
against  him  ?  Wilson,  J.,  in  such  an  action  nonsuited  the 
plaintiff*;  and  was  of  opinion  that  the  mode  of  proceeding 
was  eitherby  ejectment,  or,  in  casethatcould  not  be  brought, 
by  an  action  against  the  tenant  for  the  rent  wrongfully  paid 
by  him  to  the  person  not  entitled  to  it.  Cunningham  et  Ux. 
V.  Zawr^w/*,  Clerk."  In  Jrooe//ii//'*  Landlord  and  Tenant, 
page  352,  there  is  a  passage  to  the  same  effect.  Bayley^  B. 
— So  in  Lindon  v.  Hooper  (c),  it  was  held  that  an  action 
for  money  had  and  received  did  not  lie  to  recover  back  mo- 
ney paid  for  the  release  of  cattle  distrained  damage  feasant, 
though  the  distress  was  wrongful,  on  the  ground  that  spe- 
cific remedies  were  provided  by  law  for  such  a  wrongful 
act.  It  is  clear  that  the  present  is  not  the  proper  form  of 
action  in  which  to  try  a  question  of  title  to  land.  The 
moment  any  thing  like  an  adverse  possession  is  shewn, 
there  is  an  end  to  the  action.  But  the  question  is,  whether 
there  were  evidence  of  the  father  being  the  agent  of  the 


(a)  15Eafit,;i()9.  (6)  10  East,  688. 

(c)  1  Cowpcr,  414. 
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Exch.  of  Pkat,  daughter  and  of  her  husband.  If  the  receipt  of  the  rents 
^^..^^..L^  by  the  defendant  were  in  the  capacity  of  agent  the  actioD 
Clarance      would  be  maintainable.     We  will  consider  the  case.] 


9. 

Marshall. 


Cur.  adv.  tmli. 
The  judgment  of  the  Court  was  now  delivered  by — 

Bayley,  B. — There  was  a  case  of  Clarance  v.  Mar- 
shally  which  was  argued  before  us  in  the  course  of  this 
term.     It  was  an  action  for  money  had  and  received,  and 
the  circumstances  on  which  the  plaintiff  sought  to  found 
his  right  to  recover  were  shortly  these : — The  plaintiff's 
wife  was  admitted  to  some  copyhold  premises  in  the  year 
1810,  whilst  she  was  living  with  the  defendant,  who  washer 
father.     This  admittance  took  place  soon  after  the  decease 
of  her  mother,  who  had  been  admitted  to  the  same  premises 
in  ]  804.    The  defendant's  daughter  was  afterwards,  in  the 
year  1815,  married  to  the  plain  tiff  in  this  action.  The  rents 
and  profits  of  the  copyhold  in  question  were  received  by  the 
defendant  from  the  time  of  Mrs.  Clarance^s  admittance  to 
the  time  of  bringing  the  present  action,  and  they  probably 
had  been  so  received  by  him  during  his  wife's  lifetime. 
It  was  insisted  on  behalf  of  the  plaintiff,  that  the  father 
must  have  been  considered  as  receiving  the  rents  subse- 
quently to  the  admission  of  his  daughter  on  her  behalf, 
and  therefore  that  such  receipt  of  rent  did  not  constitute 
an  adverse  possession  as  against  the  daughter,  but  that  he 
was  the  agent  to  receive  the  rents  for  her  until  her  mar- 
riage, and  for  the  plaintiff  her  husband  after  that  event. 
On  this   view  of  the  case  the  plaintiff  has  brought  the 
present  action  for  money  had  and  received.     Now,  that  is 
a  species  of  action  in  which  if  you  establish  agency  clearly, 
why  then  you  may  treat  the  rents  received  by  your  agent 
as  so  much  money  received  for  your  use ;  but  you  must 
make  out  most  clearly  that  an  agency  subsisted  in  point 
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of  fact  before  you  can  maintain  an  action  for  money  had  Exeh.  of  Pleas, 
and  received,  which  is  not  an  action  in  which  rents  re-  vJ!^ 
ceived  under  an  adverse  holding  or  possession  are  reco-  Clarance 
verable  by  the  rightful  owner.  The  plaintiff,  therefore,  Marshall. 
was  bound  to  give  some  evidence  to  shew  that  the  relation 
of  principal  and  agent  existed.  In  the  present  case  there 
was  no  proof  that  the  defendant  received  the  rents  as 
agent  for  his  daughter,  or  in  any  other  capacity  than  that 
of  owner.  The  land  was  let  by  him  in  his  own  name,  and 
there  was  nothing  to  shew  that  he  ever  admitted  that  he 
was  acting  merely  as  the  father  of  the  plaintiff's  wife,  or 
that  his  daughter  was  the  principal,  and  he  merely  her 
agent  No  proof  of  title  in  any  party  to  these  rents  and 
profits  was  given  in  evidence,  except  through  the  medium 
of  the  Court  rolls.  On  those  the  title  appeared  to  have 
been  in  the  wife  and  daughter  by  their  respective  admit- 
tances ;  but  it  did  not  appear  whether  the  defendant  was 
privy  to  the  entries  in  the  Court  rolls,  or  knew  of  the  ad- 
mittances. It  does  not  appear  that  he  attended  at  the 
admittance  either  of  his  wife  or  his  daughter;  and,  though 
you  must  clothe  yourself  with  the  legal  title  by  admittance, 
generally  there  is  no  great  difficulty  in  a  party  obtaining 
admittance  to  a  copyhold.  In  the  absence  of  proof,  how- 
ever, that  the  defendant  had  received  the  rents  in  question 
in  right  of  his  wife  or  daughter,  or  his  daughter's  husband^ 
or  as  their  agent,  we  are  of  opinion  that  the  present  verdict 
cannot  stand  ;  but,  under  these  circumstances,  we  think  it 
right  that  the  plaintiff  should  have  an  opportunity  of  giving 
evidence  if  he  can  of  such  agency ;  and  therefore,  if  he 
wish,  he  may  have  a  new  trial  upon  payment  of  costs. 

Rule  accordingly. 
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Richard  Miles,  Assignee  of  Richard  Faux,  a  Bankrupt, 

r.  John  Goeton  and  Others. 
X  HIS  was  an  action  of  trover,  for  the  recovery  of  a 
certain  quantity  of  hops,  sold  by  the  defendants  to  the 
said  Richard  Faux,  before  he  became  bankrupt.  The 
cause  came  un  to  be  tried  before  Mr.  Baron  Gumry,  at 
the  Middletex  Sittings,  in  Batter  Term,  183.S,  when  a 
verdict  was  found  for  the  plaintiff  for  3Sf.  It,  Gd.,  sub- 
ject to  the  opinion  of  the  Court  on  the  following  case: — 
On  the  16th  of  April,  1831,  the  said  Richard  Faux,  who 
then  resided  at  Birmingham,  contracted  with  the  defen- 
dants, who  are  hop  merchants,  resident  in  London,  for  the 
purchase  of,  and  they  sold  to  him,  twelve  pockets  o(  Kent 
hops,  and  ten  pockets  of  Suttex  hops,  and  on  the  24th 
of  the  same  month  he  received  at  Birmingham,  from  the 
defendants,  an  invoice  of  the  said  hops,  of  which  the 
following  is  a  copy: — 

"  London,  April,  23,  1831. 
"  Mr.  Richard  Faux, 

"  Bought  of  Gorton,  Johnson  ^  Co.,  Hop  Merchants, 
Aldermary  Church  Yard, 

WatUug  Street. 

nit  the  vendor  for  (he  residue  of  the  goodi  which  had 


12  Porkeli  of  Hops,  Spring,  Kevl. 
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The  said  Richard  Faux,  at  the  same  time,  received  ^^*^\Sf^J*^^** 

lo«54. 

from  the  defendants  a  letter,  of  which  the  following  is  a 
copy: — 

"  Sir, — Above  we  hand  you  an  invoice  of  your  obliging 
order  to  Mr.  Hurst.  The  qiiahty  of  each  lot  is  a  sample, 
and,  we  are  sure,  will  please  you.  We  should  think  the 
sudden  dissolution  of  Parliament  will  create  a  decided 
improvement  in  the  hop  market.  Your  further  commands 
will  oblige,  &c. 

Gorton,  Johnson^  ^  Co. 


It  appeared  in  evidence  on  the  trial,  and  was  so  found 
by  the  jury,  that  a  certain  bill  of  exchange,  bearing  date 
the  day  of  May,   1831,  for   201)/.,  drawn   by  the 

defendants,  payable  to  their  own  order  on  the  said 
Richard  Faux,  and  accepted  by  him  at  three  months 
after  date,  was  given  at  the  solicitation  of  the  defendants, 
in  payment  of  the  hops  contained  in  the  said  invoice  of 
the  24th  of  April,  This  bill  was  indorsed  by  the  defen- 
dants, and  discounted  by  them  at  the  bank  of  Lubbock  % 
Co.y  on  the  loth  oi  June,  IStil  ;  but  it  was  not  paid  when 
due,  the  said  Richard  Faux  having  been  in  the  meantime 
declared  a  bankrupt.  All  the  hops,  except  the  samples 
delivered,  remained  in  the  warehouse  of  the  said  defen- 
dants until  as  hereinafter  mentioned.  On  the  25th  of  May 
the  said  Richard  Faux  sold  to  one  W,  Whitehouse  the 
ten  pockets  of  Sussex  hops,  which  formed  one  of  the  lots 
and  part  of  the  hops  contained  in  the  said  invoice.  A  few 
days  after  this  sale  the  said  Richard  Faux  wrote  to  the 
defendants,  requesting  them  to  transfer  the  ten  pockets  to 
Mr.  Whitehouse  and  send  him  samples  of  each  pocket, 
to  which  the  said  Richard  Faux  received  from  the  de- 
fendants a  letter  in  answer,  the  following  of  which  is  a 
copy: — 
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Exek.  of  Pieat,       "  Dear  Sir,— Herewith  you  will  receive  samples  of  hops, 

which  we  have  transferred  agreeably  to  your  order.  We 
also  send  you  a  sample  of  one  of  Collins*  lot,  the  value  of 
which  is  nominally  about  80^.;  they  are  very  much  crusted. 
Our  market  is  dull,  and  indeed  scarcely  any  business  do- 
ing; the  reports  are  unfavourable,  but  the  fine  weather 
must  operate  against  prices. — ^Yours,  &c. 

''  London,  June4t,  1831.  Gorton,  Johnson,  4r  Co,'' 

On  the  said  4th  of  June,  the  hops  so  purchased  by  the 
said  William  Whitehouse  were  transferred  by  the  defen- 
dants by  the  said  order  of  the  said  Richard  Faux  to  the 
said  William  Whitehouse,  and,  on  the  Snd  ot  July  follow- 
ing, they  were  forwarded  to  him  at  Birmingham  by  the 
defendants,  and  he  paid  to  the  defendants  on  demand 
4«.  Se/.  for  warehouse  room  for  the  same  for  one  month. 
The  said  Richard  Faux  having  complained  to  the  defen- 
dants of  the  quality  of  these  hops  sold  to  William  White* 
house  on  the  S9th  day  of  June,  1831,  received  from  the 
defendants  a  letter  with  reference  thereto;  and  the  follow- 
ing is  an  extract  from  that  letter: — 

"  When  the  hop  market  is  heavy,  every  purchaser  is  a 
complainant^  and  so  it  appears  the  buyer  of  your  Aforris^s 
is;  the  lot  is  a  very  even  one,  as  much  so  as  you  will  find 
in  general.  We  sent  you  samples  cf  each  pocket,  and  we 
are  sure  \  ou  would  have  complained  if  the  average  was 
not  correct.  We  are  persuaded  your  buyer  has  no  cause 
to  object  to  fulfil  his  contract,  if  you  sold  the  lot  by  your 
samples.  We  advise  you  not  to  listen  for  one  moment  to 
such  an  objection,  which  is  only  made  because  the  market 
is  dull. 

**  The  reports  are  bad,  and  it  is  said  the  vermin  increase; 
but  still  we  advise  you  not  to  buy,  but  sell.  Dutyl35,000  to 
1 '10,000.  We  are  in  favour  of  a  crop,  but  in  course  there 
are  many  chances  against  it. — Yours,  &c. 

"  London,  June  28,  1831.  Gorton  ^  Co."* 
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On  the  6th  of  July  the  said  Richard  Faux  became  E*^  of  Pleats 


bankrupt.  The  twelve  pockets  of  hops  which  formed  the 
other  lot,  and  for  the  recovery  of  which  the  present  action 
was  brought,  were  in  the  warehouse  of  the  defendants  at 
the  time  of  the  bankruptcy  of  the  said  Richard  Faux^ 
and  have  so  continued  ever  since.  The  plaintiff  was  the 
assignee  of  the  estate  and  effects  of  the  said  Richard 
Faux.  A  demand  by  the  plaintiff"  on  the  defendants  of 
the  hops,  and  an  offer  by  him  to  them  to  pay  the  ware-* 
house  rent  for  the  same,  was  proved,  as  also  a  refusal  by 
the  defendants  to  deUver  them  up,  on  the  ground  of  their 
being  their  property. 

FoUeti,  for  the  plaintiffl — In  this  case  two  lots  were 
8old  under  one  entire  indivisible  contract,  and  the  con- 
tract as  shewn  by  the  invoice  was,  that  the  whole  should 
remain  on  the  premises  of  the  vendor  under  one  rent. 
[Bay ley,  B. — Can  the  circumstance  of  the  vendor  charg- 
ing warehouse  rent  affect  his  right  over  the  parcel  of 
the  goods  which  remained  in  his  possession  and  under 
his  control?]  A  bill  was  accepted  for  the  whole^  and 
that  bill  was  negotiated  by  the  vendors;  and  whilst  that 
bill  was  outstanding  the  vendee  sold  part,  which  was  trans- 
ferred and  delivered  to  the  sub-vendee.  [Bayley,  B. — 
On  that  part  then  the  vendor's  lien  was  gone,  but  does  the 
delivery  of  part  destroy  the  hen  which  the  vendor  origin- 
ally had  upon  the  whole  for  the  price?]  It  is  not  put  so 
much  on  the  ground  of  a  part  delivery,  as  upon  the  ground 
that  the  vendee  treated  the  goods  as  his  own  ;  the  con- 
duct of  these  parties  shews  that  the  goods  were  so  dealt 
with  on  all  sides.  The  vendor  delivered  the  whole  con- 
structively to  the  vendee,  by  charging  him  warehouse 
rent  In  the  original  invoice,  when  that  charge  was  made 
to  the  vendee,  it  was  the  same  as  if  the  goods  had  been 
transferred  into  another  warehouse.  When  goods  which 
have  been  bought  are  removed  into  another  warehouse,  that 
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E*eh,  of  PkoM,  warchouse  is  considered  in  point  of  law  as  the  warehouse  of 
1834.  . 

tiie  vendee ;  and  the  question  here  is,  whether  what  was 

done  in  the  present  instance  is  not  equivalent  to  such  a  re- 

movaly  so  as  to  make  the  warehouse  or  room  in  which  he  was 

charged  with  rent  the  warehouse  of  the  vendee.  [  Vaughan^ 

B.,  referred  to  Bloxam  v.  Sanders  (a),  as  shewing  that 

the  charge  of  warehouse  rent  doec  not  destroy  the  vendor's 

lien  for  the  price.]     The  case  is  rather  governed  by  HuT' 

ry  V.  Mangles  (6).     In  that  case  warehouse    rent  had 

been  paid  as  it  was  here,  and  Lord  Ellenborough  said 

that  '*  the  acceptance  of  warehouse  rent  was  a  complete 

transfer  of  the  goods  to  the  purcliaser.     If  I  pay  for  a 

part  of  a  warehouse,  so  much  of  it  is  mine/'      [Baj/- 

ley^  B. — There  was   in  that  case  an  actual  payment  of 

rent;  but,  what  was  of  more  importance,  the  rights  of  a 

third  party  intervened,  and  it  was  the  third  party  who  paid 

the  rent  as  for  his  goods,  and  who  paid  that  rent  at  a 

time  when  the  right  of  lien  was  at  all  events  suspended. 

Here,  the  goods  in  question  were  not  sold  to  a  third  party, 

and  the  mention  of  warehouse  rent  in  the  invoice  seems 

only  to  amount  to  a  stipulation  that  the  vendee  should  not 

take  away  the  goods  without  payment  of  the  rent,  as  well 

as  of  the  price.]     Hurry  v.  Mangles  proceeded  on  the 

ground  that  the  receipt  of  warehouse  rent  amounted  to 

an  executed  delivery.    It  can  make  no  difference  whether 

the  rent  was  paid  or  only  charged.    Lord  EllenborovgKs 

opinion  was  founded  on  the  principle,  that  the  warehouse 

was  the  warehouse  of  the  vendee  during  the  time  whilst 

the  rent  was  accruing,  not  at  the  time  when  it  was  paid. 

The  fact  of  the  payment  is  immaterial;  the  question  is, 

whether  the  charge  does  not  shew  that  the  parties  treated 

the  goods  as  delivered.   The  fact  of  the  right  of  lien 

being  suspended  when  the  right  passed  to  a  third  party, 

and  the  delivery  of  the  goods   took  place,  occurred  in 

this  case  as  well  as  in  Hurry  v.  Mangles^  for  here  an  ac- 

(a)  4  B.  &  C.  941.  (6)  I  Camp.  452. 
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ceptance  of  the  vendee  was  taken  for  the  price,  and  it  is  Etch,  of  PUat, 
still  outstanding.  [^Bai/ley,  B. — The  circumstance  of  the 
acceptance  being  outstanding  may  perhaps  prevent  the  ven- 
dee from  having  a  right  to  dispose  of  the  goods  until  the  bill 
is  paid ;  but  has  the  assignee  a  right  to  recover  without  hav- 
ing paid?  I  cannot  help  thinking  that  there  was  no  delivery 
of  the  whole  to  the  vendee.  In  Sluby  v.  Heyward{a)^ 
where  a  part  delivery  was  held  to  prevent  the  vendor*s  right 
of  stoppage  in  transitu,  it  appeared  '^  that  there  was  no  in- 
tention,  either  previous  to  or  at  the  time  of  the  delivery, 
to  separate  part  of  the  cargo  from  the  rest  (6)."  Vaughan, 
B. — In  Bloxam  v.  Sanders  (c),  there  had  been  a  part 
delivery,  but  the  vendor's  lien  was  held  still  to  exist  as  to 
the  residue.J  It  is  not  contended  that  a  party  loses  a 
lien  which  he  has  upon  the  whole  merely  by  delivering  a 
part.  A  part  delivery  only  operates  as  a  constructive 
delivery  of  the  whole  when  so  intended  (e/).  It  is  submitted 
that  the  delivery  in  the  present  case  was  intended  as  a 
delivery  of  the  whole.  The  contract  was  to  sell  twenty- 
two  pockets,  which  were  to  remain  in  the  vendor's  ware- 
house at  one  rent.  The  vendee  sells  part  without  consult- 
ing the  vendor,  but  treating  the  goods  as  his  own.  He 
delivers  the  part  sold  to  the  party  to  whom  he  sells.  The 
whole  would  then  have  been  delivered  by  the  vendor 
to  the  vendee.  Tlie  vendee  gives  an  order  for  delivery  of 
part,  and  that  part  was  delivered.  All  would  then  have  been 
delivered  if  the  vendee  had  given  an  order  for  it,  and  the  re- 
sidue remained  in  the  warehouse  of  the  vendor  as  his  agent. 
In  Harman  v.  Anderson  (e),  the  transfer  of  the  goods  into 
the  name  of  the  vendee  was  held  a  constructive  delivery. 
[Bayleffi  B. — There  the  goods  were  in  the  warehouse  of  a 
third  person.     Vaughan^  B. — There  was  a  regular  attorn- 


(a)  2  H.  Bl.  504.  (rf)  Bixon  v.  TaUs,  '5  B.  &  Ad. 

(6)  Id.l609.  313 ;  2  Nev.  &  M.  1 77. 

(c)  4  B.&  C.  941.  (e)  2  Camp.  243. 
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£geh.  ofPUat,  inent  to  the  title  of  the  vendees;  the  orders  were  lodged 

1834* 

with  the  warehousemen,  who  transferred  the  goods  ac- 
cordingly in  their  books,  and  they  afterwards  debited  the 
vendees  with  the  rent.]  It  can  surely  make  no  difference 
whether  the  receipt  of  rent  and  the  other  acta  shewing 
a  delivery  are  done  by  a  third  person,  or  whether  the  ven- 
dor unites  in  himself  the  characters  of  vendor  and  ware- 
houseman ;  the  acts  done  by  him  as  a  warehouseman  must 
have  the  same  effect  on  hb  rights  as  vendor,  as  if  those 
acts  were  done  by  a  third  person,  being  warehouseman 
and  not  the  vendor.  [Bay let/,  B. — The  goods  remain  in 
the  possession  and  control  of  the  vendor.  Where  the 
goods  are  in  the  hands  of  a  third  person,  such  third  per- 
son becomes  by  the  delivery  order  the  agent  of  the  vendee 
instead  of  the  vendor,  and  it  may  then  well  be  said  that  the 
warehouse  is  the  warehouse  of  the  vendee,  as  between 
him  and  the  vendor.  I  do  not  think  that  the  payment  of 
warehouse  rent  to  the  vendor  has  the  effect  of  a  conatruo- 
tive  deUvery  of  the  whole  in  a  case  where  the  goods  remain 
in  the  possession  of  the  vendor.  I  should  have  concurred 
in  the  opinion  of  Lord  Ellenboroughy  in  the  case  of 
Hurry  v.  Mangles,  that,  where  the  right  of  the  vendor 
to  hold  the  goods  was  suspended,  and  the  rights  of  a 
third  party  had  intervened,  and  that  third  party  had  paid 
rent  to  the  vendor  as  for  his  own  goods,  the  vendor 
could  not  afterwards  say  that  he  had  not  been  holding 
them  for  such  third  person,  the  sub-vendee.]  It  is  sub- 
mitted, that,  if  the  lien  be  once  gone,  it  is  gone  for  ever. 
JiBayley,  B. — ^That  may  perhaps  be  so  in  some  cases 
where  the  possession  of  the  goods  has  been  parted  with, 
but  it  does  not^pply  to  the  case  where  the  goods  remain 
in  the  possession  and  under  the  control  of  the  vendor, 
in  which  case  the  lien  may  be  suspended  by  circumstances, 
and  may  afterwards  revive.]  The  present  case  differs 
from  all  the  preceding  cases,  from  the  circumstance  of  a 
bill  of  exchange  having  been  accepted  for  the  whole  price, 
and  remaining  outstanding  in  the  hands  of  a  third  party. 
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Burmey  v.  Poyntz  (a),  Kearslake  v.  Morgan  (Jb).  (New  v.  Egeh,  of  Phat, 
Acoin,  was  also  cited  (c)).  In  no  preceding  case  has  there 
been  the  fact  of  the  vendor  allowing  the  vendee  to  exer- 
cise so  complete  a  control  over  the  goods  as  in  the  pre- 
sent. Here  the  vendee  sells  and  causes  a  part  to  be  deliver- 
ed,  without  the  vendor  permitting  the  sale,  or  doing  any 
thing  except  in  obedience  to  the  order  of  the  vendee.  It 
18  submitted  that  the  circumstances  shew  that  the  deli- 
▼ery  of  a  part  was  intended  to  operate  as  a  delivery  of 
the  whole. 

Lloyd  for  the  defendants  was  stopped  by  the  Court. 

Bayley,  B. — I  think  that  the  plaintiff  in  this  case  is  not 
entitled  to  recover.  It  is  an  action  by  the  assignee  of  a 
bankrupti  who  claims  a  right  to  the  possession  of  some 
bops  which  had  been  sold  to  the  bankrupt  without  paying 
the  price  for  them,  the  question  being,  whether  the  assig- 
nee, who  stands  in  precisely  the  same  situation  as  the 
bankrupt,  can  take  the  property  out  of  the  possession  of 
the  unpaid  vendors.  The  general  rule  of  law  is,  that 
where  there  is  a  sale  of  goods,  and  nothing  is  specified  as 
to  delivery  or  payment,  although  every  thing  may  have 
been  done  so  as  to  devest  the  property  out  of  the  vendor, 
and  so  as  to  throw  upon  the  vendee  all  risk  attendant  upon 
the  goods,  still  there  results  to  the  vendor  out  of  the  ori- 
ginal contract  a  right  to  retain  the  goods  until  payment  of 
the  price.  In  the  present  case,  from  the  time  of  the  sale 
of  the  hops  in  question  until  May,  when  the  bill  of  ex- 
change was  given,  there  is  no  doubt  that  the  bankrupt 
would  not  have  been  entitled  to  demand  the  possession  of 
the  goods  without  payment  or  satisfaction  to  the  vendors 
for  the  price.     In  May  a  bill  of  exchange  was  given  for 


Cfl)  4  B.  &  Ad.  668 ;  1  Ncv.  &  M.  229,  S.C.     (6)  5  T.  R.  513. 
(c)  1  Dans.  &  L.  Merc  Cases,  193. 
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^^\SLf^"*  the  price  of  the  whole,  and  it  seems  to  me  that  the  condB- 

tion  of  the  parties  was  varied  thereby  to  a  certain  extent, 
and  to  a  certain  extent  only.  Whilst  the  bill  was  running, 
at  all  events  until  something  occurred  to  shew  the  vendee 
to  be  in  a  complete  state  of  insolvency,  the  vendee  had  a 
right  to  exercise  a  control  over  the  whole ;  and  if  he  had 
sold  the  whole,  I  think  that  he  might  have  insisted  that  the 
whole  should  be  delivered  to  the  purchaser.  When  in 
the  present  instance,  therefore,  the  vendee  procured  a  de- 
livery of  a  part  to  his  sub-vendee,  he  only  did  what  he  had 
a  right  to  insist  upon  doing,  he  having  given  a  security  for 
the  whole.  That  delivery  of  a  part  corresponds  with  the 
delivery  of  the  whole  in  Hurry  v.  Mangles,  where  the 
payment  of  warehouse  rent  to  the  vendor  for  the  whole 
by  the  sub-vendee  was  held  to  be  a  delivery  of  the  whole 
at  the  time  when  the  security  was  running,  which  entitled 
the  vendee  to  take  possession  of  the  whole.  In  Hurry  v. 
Mangles,  the  vendee  directed  a  delivery  of  the  whole  to 
the  sub-vendee ;  in  the  present  case  he  directed  a  delivery 
of  a  part.  Ten  pockets  were  accordingly  delivered  ;  but 
they  were  delivered  on  the  right  which  the  bankrupt  then 
had  to  insist  upon  their  delivery.  They  were  not,  however, 
delivered  so  as  to  make  the  delivery  of  the  part  a  delivery 
of  the  whole,  but  the  delivery  was  a  delivery  pro  ianto, 
and,  as  it  seems  to  me,  left  the  rights  of  the  parties  as  to 
the  residue  in  precisely  the  same  situation  in  which  they 
were  before.  Afterwards  the  vendee  became  bankrupt, 
and  the  bill  is  subsequently  dishonoured.  When  the  bill 
is  dishonoured,  there  is  no  longer  payment,  or  any  thing 
which  can  be  considered  as  equivalent  to  payment;  and  it 
seems  to  me  that  the  assignee  of  the  bankrupt  cannot, 
after  what  has  taken  place,  insist  on  delivery  without  actual 
payment.  It  is  said  that  the  bill  is  still  outstanding. 
That  is  true  ;  and  it  may,  perhaps,  operate  to  prevent  the 
seller  from  having  a  complete  right  to  the  goods,  so  as  to 
be  able  to  give  a  valid  title  by  reselling  them  to  a  third 
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party ;  but  the  only  question  in  the  present  case  is,  whether  Exeh.  of  Pitat, 
he  had  not  a  right  to  hold  them  until  the  price  is  paid. 
But  it  is  said  that  warehouse  rent  was  charged  upon  these 
goods — I  am  of  opinion  that  this  fact  makes  no  difference 
in  the  present  case,  and  I  should  have  thought  so  if  the 
warehouse  rent  had  been  actually  paid.      In  Hurry  v. 
Mangles  the  circumstances  were  widely  different.     There 
the  rights  of  a  third  party  had  intervened.     He  had 
bought  and  paid  for  the  goods,  and  then  paid  warehouse 
rent  to  the  vendors;   under  these  circumstances  it  was 
rightly  held  that  there  was  a  delivery  to  the  sub-vendee  on 
the  part  of  the  vendors,  who,  after  such  receipt  of  rent 
from  the  sub-vendee,  must  clearly  be  considered  as  holding 
the  goods  as  his  agents.     Here,  in  point  of  fact,  the  ware- 
house rent  was  not  actually  paid,  but  only  charged,  and 
such  charge  amounted  to  a  notification  by  the  seller  to  the 
purchaser  that  he  was  not  to  have  the  goods,  not  only  un- 
til the  payment  of  the  price,  but  of  the  rent.    In  this  case, 
therefore,  the  vendor  had  originally  aright  to  hold  both 
for  the  price  and  the  rent;  and  I  think  that  the  effect  is 
not  to  make,  as  has  been  argued,  the  warehouse  of  the 
vendor  the  warehouse  of  the  vendee,  but  to  make  it  a  part 
of  the  contract  between  the  parties  that  the  goods  are  not 
to  be  delivered  until  not  only  the  price  but  the  rent  is 
paid.     Now  the  goods  which  are  the  subject  of  the  pre- 
sent action  always  remained  in  the  control  of  the  original 
vendor,  who  never  abandoned  his  right  of  lien.     His  con- 
trol and  lien  remained  entire  over  the  ^vhole,  until  the 
delivery  of  the  part.     It  was,  however,  divisible,  and  when 
part  was  taken  away,  it  seems  to  me  that  the  lien  remained 
on  the  goods  which  never  were  delivered,  and  never  were 
out  of  the  control  and  possession  of  the  vendor.     I  am  of 
opinion,  therefore,  that  the  plaintiff,  who  is  the  represen- 
tative of  the  vendee  and  identified  with  him  as  to  his  rights, 
was  not  entitled  to  these  goods  without  paying  the  price. 
Our  judgment,  therefore,  must  be  for  the  defendant. 
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Bjteh.  9f  PUtu9      Yaughan.  B. — To  maintain  this  action  the  riffht  of 

1834. 

property  and  the  right  of  possession  must  concur.    Now 

here  it  is  clear  that  the  property  is  vested  in  the  purchaser, 
as,  if  it  had  been  burnt  or  otherwise  injured  or  destroyed,  it 
must  have  been  considered  as  belonging  to  him.  As  to  the 
right  of  possession — a  bill  of  exchange  was  taken  in  the  first 
instance  as  pajrment,  and,  therefore,  the  case  was  not  a  case 
of  an  unpaid  vendor.  Whilst  things  remained  in  that  state 
the  vendee  had  a  right  to  exercise  a  control  over  the  goods 
which  he  had  purchased,  and  he  did  exercise  such  control 
over  the  part  which  he  sold  to  a  sub-vendee.  Afterwards, 
however,  the  situation  of  the  parties  was  changed,  and  by  the 
insolvency  and  bankruptcy  of  the  buyer  and  the  dishonour 
of  the  bill,  the  case  became  the  ordinary  case  of  an  unpaid 
vendor,  who  has  a  right  to  hold  the  goods  until  the  priee 
is  paid.  It  is  said  that  the  warehouse  rent  makes  a  differ- 
ence in  the  case,  and  constitutes  a  delivery  of  the  whole. 
In  Winks  v.  //iff^^aff  (a),  however,  it  was  held  that  the  chai^ 
and  payment  of  warehouse  rent  did  not  affect  the  lien  of  the 
unpaid  vendor  on  the  one,  of  the  two  pipes  of  wine,  which 
had  not  been  delivered;  and  Mr.  Justice  Liiiledale  said, 
*'  The  charge  of  warehouse  rent  does  not,  I  think,  consti* 
tute  such  a  delivery  as  to  give  the  plaintiffs  a  right  to 
maintain  the  action."  In  the  present  case,  the  moment 
the  bill  was  dishonoured,  the  parties  were  remitted  to  their 
original  situation ;  and  the  goods  in  question  in  this  action 
never  having  been  out  of  the  possession  or  control  of  the 
original  vendor,  he  was  entitled  to  his  right  of  lien  for  the 
price. 

GuRNEV,  B.  (b) — I  am  of  the  same  opinion ;  it  is  clear 
that  nothing  has  occurred  to  affect  the  right  of  the  vendor 
as  against  the  vendee  or  his  assignee.  The  goods  in 
question  remained  in  the  possession  and  under  the  con- 

(a)  9  B.  &  C.  372 ;  S.  C.  Dans.  &  L.  Merc.  Cs.  312. 
(6)  Boliandf  B,,  was  at  Nisi  Prius. 
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trol  of  the  seller,  and  the  lien  for  the  price  which  he  Bxch,  of  Pleat, 

.         .  1834. 

clearly  had  on  the  dishonour  of  the  bill  entitles  him  to  hold 

them.    There  must  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


Sanderson  r.  Bourn. 

JdERE  moved  to  enter  an  appearance  for  the  defendant  Where  an  affl- 
pursuant  to  the  Uniformity  of  Process  Act,  2  &  3  Will.  4,  f^^ou^n^"*'* 
c.  39,  8. 3,  on  an  affidavit,  which  stated  that  the  defendant  en^'*"  *P-   ^ 

pearance  stated 

was  a  clerk  in  the  Victualling  Office ;  that  the  plaintiff  had  that  the  defen- 
been  unable  to  discover  the  defendant's  residence,  or  to  !„  the  Vietuai- 
find  any  property  belonging  to  him,  and  that  due  diligence  ^  i^ff  hUd 
had  been  used  to  execute  the  distringas^  but  without  sue-  not  beenahie  to 

discover  the 
cess.  defendant's  re- 

sidence, and 
that  due  dili- 

Per  Curiam. — The  affidavit  does  not  state  that  any  gen<«  ^^  *>«««> 

...  /    1  .      ""^^  '**  execute 

inquiries  have  been  made  at  the  Admiralty ^  (where  in  the  dittringat, 
all  probability  the  defendant  would  have  been  to  be  found),  ^hat  anyTnqS-* 
or  that  any  attempt  has  been  made  to  serve  the  writ  there;  "cs  *iad  been 

^  ^  '    made  at  the  if  <f- 

and,  therefore,  we  think  that  the  affidavit  does  not  make  miraity,  the 
out  to  the  satisfaction  of  the  Court  that  due  and  proper  due  and  proper 
means  have  been  taken  and  used  to  serve  the  distringas.    Se^/Saral* 

had  not  been 
used. 

Rule  refused. 
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Eieh.  of  Pleat,  Lord  Falmouth,  consented  to  an  order  of  Nisi  Prius  in 

the  following  terms : — 

"  Thomas  v.  Hewes  and  Others. 
"  It  is  ordered  by  and  with  the  consent  of  the  parties, 
their  counsel  and  attornies,  that  the  last  of  the  jurors 
impannelled  and  sworn  to  determine  this  cause  be  with- 
drawn. And  it  is  further  ordered  by  such  consept  as 
aforesaid,  that  the  farm  now  held  by  the  plaintiff  of  the 
Right  Hon.  Lord  Falmouth  shall  be  given  up  to  the  said 
Lord  Falmouth  immediately,  and  that  all  the  said  plain- 
tiff's interest  and  claim  therein  shall  henceforth  cease  and 
determine.  And  further,  that  all  proceedings  shall  be 
stayed  in  all  suits  and  actions  between  the  plaintiff  and 
the  defendants,  and  the  plaintiff  and  the  said  Lord  Fo^ 
mouth,  (who  by  his  attorney  here  in  Court  consents  to  be 
a  party  to  this  rule).  And  it  is  also  ordered  by  such  con- 
sent as  aforesaid,  that  mutual  releases  shall  be  executed 
by  the  said  parties,  the  expenses  of  such  releases  to  be 
borne  by  the  party  requiring  the  same.  And  it  is  also 
ordered  by  such  consent  as  aforesaid,  that  the  said  Lord 
Falmouth  shall  pay  the  taxed  costs  of  this  cause,  and 
the  further  sum  of  10/.  And  moreover,  it  is  ordered  that 
the  Court  of  Exchequer  may  be  moved  that  this  order 
may  be  made  a  rule  of  Court." 

On  the  6th  of  August  following,  the  London  attomies 
or  agents  of  Lord  Falmouth  wrote  to  the  London  agents 
of  the  plaintiff's  attorney  as  follows : — 

Earl  Falmouth  v.  Thomas. 
Same  v.  Same. 
"  Gentlemen, — I  hear  some  attempt  has  been  made  to 
settle  these  actions;  but  as  I  am  satisfied  Lord  Falmouth 
will  not  enter  into  any  compromise  with  Mr.  Thomas,  I 
now  give  you  notice  that  he  will  not  sanction  any  arrange- 
ment made  without  his  express  directions." 
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And  on  the  Srd  of  October  following,  they  again  wrote  ^«?*-  »/"  ^^"» 
to  the  plaintiff's  agents  as  follows: — 

Lord  Falmouth  v.  Thomas, 
*'  Gentlemen, — That  there  may  be  no  mistake  between 
us,  we  beg  to  inform  you,  as  we  have  before  done,  that 
Lord  Falmouth  disavows  any  agreement  which  may  have 
been  made  without  his  authority,  and  which  the  conduct 
of  the  defendant  has  justified.** 

On  the  5th  of  August,  the  defendant  Hewes,  as  land 
agent  of  Lord  Falmouth^  demanded  possession  of  the 
farm  agreeably  to  the  terms  of  the  order  of  Nisi  Prius; 
but  the  plaintiff  refused  to  give  up  the  possession  until  he 
had  been  paid  the  sum  of  10/.  and  received  a  release  from 
IdOrd  Falmouth.  However,  on  the  27th  o(  November,  with- 
out any  fresh  application  on  the  behalf  of  Lord  Falmouth, 
the  plaintiff  sent  the  key  of  the  barn,  being  the  only  key 
of  the  premises,  to  the  defendant  Hewes,  as  Lord  Fal' 
mouth's  land  agent,  who  received  it  without  making  any 
objection,  and  possession  was  thus  given  up.  On  the  6th 
of  November  the  order  of  Nisi  Prius  was  drawn  up  and 
served  on  the  defendant's  agents,  and  pursuant  to  a  notice 
of  taxation  given  to  Lord  Falmouth's  London  agents,  as 
agents  for  the  defendants,  a  clerk  from  their  ofEce  at- 
tended before  the  Master,  and  protested  on  behalf  of 
Lord  Falmouth  against  such  order  in  toto,  and  to  any  tax- 
ation thereunder ;  upon  which  the  Master  refused  to  pro- 
ceed in  the  taxation  until  the  order  of  Nisi  Prius  had 
been  made  a  rule  of  Court.  The  order  having  been  made 
a  rule  of  Court  on  the  25th  of  November  last,  and  a  new 
appointment  to  tax  having  been  served  on  the  defendant's 
agents,  their  clerk  again  attended  and  protested  on  behalf 
of  Lord  Falmouth  against  the  rule  and  any  proceeding 
thereunder;  but  the  Master  thought  himself  bound  by 
the  rule  to  tax  the  costs,  and  the  taxation  was  completed 
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Ejtch.  of  PUast  on  the  6th  of  January  last.    On  the  Sist  of  January  in 

the  present  term — 

Coleridge i  Serjt,  obtained  a  rule  to  shew  cause  why 
the  order  of  Nisi  Prius  made  in  this  cause,  and  the  rule 
of  Court  thereon,  should  not  be  set  aside,  on  the  terins 
of  Lord  Falmouth  paying  the  expenses  of  any  proceedings 
taken  by  the  plaintiff  since  the  4th  day  of  last  Miehaelmai 
Term.  This  rule  was  obtained  on  the  affidavit  of  Mr.  H.^ 
hordFalmouth^s  attorney  f  which  stated  that  he  attended  the 
trial  of  this  cause,  that  terms  were  proposed,  and  that  he 
consulted  with  the  defendant's  counsel,  both  of  whom  held 
general  retainers  from  hord  Falmouth,  and  that  the  counsel, 
himself,  and  the  defendant  Hewes,  assented  to  the  arrange- 
ment proposed.  That  he  had  no  authority  from  Lord 
Falmouth  to  negotiate  for  or  settle  the  action  brought  by 
him  against  the  plaintiff  or  any  other  matter  in  di£ference 
between  them,  or  to  undertake  for  or  to  consent  to  the 
payment  of  any  monies  by  the  said  Earl  to  the  plaintiff 
on  account  of  this  or  any  other  action,  or  that  he  should 
become  a  party  to  any  order  of  Nisi  Prius  in  this  cause  at 
the  last  Assizes  for  the  county  of  ComwalL  He  also  pro- 
duced the  affidavit  of  Lord  Falmouth,  which  stated  that 
he  did  not  at  any  time  give  any  instructions  whatever  to 
his  attorney  Mr.  H.,  or  any  other  person,  to  negotiate 
for  or  settle  this  action  on  the  terms  mentioned  in  the 
order  of  iVf^f  Prius,  or  any  terms  whatsoever ;  and  that  he 
did  not  instruct  any  counsel  on  his  behalf,  nor  did  he  di- 
rect or  authorize  his  said  attorney,  or  any  other  person, 
to  make  any  arrangement  whatsoever  for  a  settlement  of 
this  cause  in  any  manner,  and  that  he  had  not  in  any  man- 
ner recognised  or  acquiesced  in  the  arrangement  or  terms 
contained  in  the  order  of  Nisi  Prius;  but  that  he  ex- 
pressly repudiated  it  on  the  first  intimation  thereof. 

Crowder    shewed  cause. — It  is   distinctly  sworn    that 
Messrs.  H.  SfJ,  were  Lord  Falmouth^s  attornies  in  all  the 
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causes  mentioned  in  the  order,  and  the  consent  of  Mr.  H.  ^*^^  y  ^^*«» 
to  the  order  otNisi  Prius  is  therefore  binding  on  Lord  Fal- 
mouth, without  any  express  authority  from  him  for  that  pur- 
pose. It  is  true,  Mr.  H.  says  he  had  no  instructions  from 
Lord  Falmouth  to  enter  into  this  arrangement,  but  he  had 
a  general  authority  to  bind  Lord  Falmouth  in  all  causes 
in  which  he  was  employed  by  him.  It  is  a  question  be- 
tween Lord  F»  and  his  attornies  whether  they  were  his 
agents  pro  hdc  vice.  The  case  of  Filmer  v.  Delber  (a)  is 
a  much  stronger  case  than  the  present.  There,  after  an 
order  of  reference  had  been  made  with  the  consent  of 
counsel  and  attorney,  the  Court  refused  to  set  it  aside  on 
an  affidavit  made  by  the  party  expressly  denying  his  at- 
torney's authority  to  refer,  even  although  the  application 
was  made  before  any  step  was  taken  by  the  arbitrator, 
except  the  appointment  of  a  meeting.  In  Mole  v.  Smith{b), 
where  Mr.  Shadwell  appeared  to  consent  on  the  part  of 
his  client,  Lord  Eldon  said,  "  It  is  for  Mr.  Shadwell  to 
consider  whether  he  is  authorized  to  give  his  consent  for 
the  widow.  If  he  does,  I  must  act  upon  it,  and  she  will 
be  bound  by  it."  These  cases  are  decisive  of  this  ques- 
tion. The  only  distinction  here  is,  that  Lord  Falmouth 
18  not  the  party  whose  name  is  in  the  cause  list ;  but  his 
attorney  claimed  the  counsel  who  appeared  for  the  defen- 
dants under  his  lordship's  general  retainer,  and  he  was 
the  substantial  party  in  the  cause  for  all  purposes.  If  the 
consent  of  the  attorney  were  held  not  to  be  binding,  no 
arrangement  in  any  case  could  be  entered  into  with  safety 
without  the  parties  themselves  being  present;  and,  if  it 
were  held  that  there  could  be  no  reference  of  all  matters 
in  difference,  arrangements  highly  beneficial  to  the  parties 
would  be  prevented.  But  even  conceding  that  Lord  FaU 
mouth  was  at  liberty  to  repudiate  and  disavow  the  ar- 
rangement which  had  been  entered  into,  he  was  bound  to 

(«)  3  Taunt.  486.  (6)  1  Jacob  &  VV.  675. 

VOL.  II.  N  N  EX. 
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Eg€h,  of  FkMtt  do  SO  immediately,  and  by  his  personal  interference.    He 

did  not  however  take  any  steps  until  the  Slst  of  t/iamifary. 
It  is  true  there  was  a  letter  from  his  London  agents  on 
the  6th  of  August;  but  it  is  obvious  from  the  terms  of  the 
letter  that  there  had  been  no  communication  between 
them  and  Lord  Falmouth  on  the  subject.  The  next  com- 
munication was  not  till  the  3rd  of  October^  saying*  that 
Lord  Falmouth  disavowed  any  agreement;  but  even  that 
letter  did  not  contain  any  express  repudiation  from  Lord 
Falmouth.  He  might  have  applied  to  the  Associate  or  the 
Judge  to  stay  the  order  of  Nisi  PriuSf  or  he  might  have 
applied  to  the  Court  to  set  aside  the  order  of  Nisi  Priut 
before  it  was  made  a  rule  of  Court.  A  party  certainly  is 
not  at  liberty  at  so  distant  a  period  to  disavow  the  act  of 
his  attorney,  and  it  is  only  under  very  favourable  circum- 
stances that  the  Court  will  extend  their  relief  to  him.  Thus 
in  Bodington  v.  Harris  (a),  in  an  action  for  a  nuisancei 
which  the  defendant*s  attorney  agreed  to  abate  without 
the  consent  and  against  the  express  directions  of  the  de- 
fendant, the  Court,  upon  strong  affidavits  to  shew  that  the 
grievance  complained  of  was  no  nuisance,  set  aside  an  at- 
tachment issued  on  the  consent  rule,  and  granted  a  new 
trial.  In  Rex  v.  Addington  {b),  upon  a  motion  to  make  an 
order  of  Nisi  Prius  a  rule  of  Court*  it  was  alleged  that 
the  order  was  entered  into  without  the  consent  of  the 
party  or  his  counsel;  but  the  Court  said  ''if  an  attorney 
exceed  his  authority,  and  his  client  be  thereby  prejur 
diced,  theuattorney  is  liable  to  make  satisfaction  to  his 
client;  but  it  is  a  matter  of  course  to  make  an  order  of 
Nisi  Prius  a  rule  of  this  Court."  The  plaintiff  does  not 
contend  that  there  might  not  be  a  case  in  which  the  Court 
would  interfere.  In  Fuimival  v.  Bogle  (c),  the  solicitor 
was  not  in  Court,  but  his  clerk  only  was  present,  and  there 


(«)  I  Bing.  187.  {b)  Saycr,  269. 

(c)  4  Russell.  142. 
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liOrd  Eldou  says,  *'  It  was  the  duty  of  the  solicstor,  if  be  ^««^*  <>/  ^^••f* 
dissented  from  the  order,  to  have  given  immediate  notice  of 
his  objection  ;*'  and  he  appears  to  have  thought  that  three 
days  was  too  long  a  period  to  allow  to  elapse  without  ap- 
plication to  the  Court. 

Coleridge^  Serjt.,  contr&. — There  has  been  no  unne- 
cessary delay.  A  letter  is  written  to  the  plaintiff's 
agents  by  Lord  FahnouW$  town  agents  on  the  6th  of 
August^  giving  notice  that  they  were  satisfied  Lord  Fal^ 
mouth  would  not  sanction  any  arrangements  entered  into 
without  his  express  directions,  which  was  sufficient  to  put 
the  plaintiff  on  his  guard.  [Bat/ley^  B.— Lord  Falmouih*s 
agents  ought  to  have  applied  to  him  immediately,  and  sent 
the  plaintiff  his  answer.  Having  had  a  doubt  on  the  6th 
of  August^  whether  Lord  Falmouth  would  consent  to  the  ar- 
rangement, ought  not  the  defendant's  agents  to  have  written 
immediately  to  the  plaintiff,  and  said — Do  not  go  out  of  the 
fiurm,  and  do  not  cease  to  cultivate  it,  as  we  doubt  whether 
Lord  Falmouth  will  agree  to  the  arrangement  ?J  As  the 
plaintiff  refused  to  quit  the  farm  on  the  5th  of  August , 
Lord  Falmouth  might  have  concluded,  until  his  agent  was 
aerved  with  the  notice  of  taxation,  that  the  plaintiff  did 
not  mean  to  proceed  upon  the  order.  [Gumey,  B. — He 
refused  to  give  up  possession  on  the  ground  that  the  10/. 
was  not  paid,  and  the  release  was  not  given.]  It  was  the 
plaintiff's  duty  to  have  tendered  the  release.  The  order 
of  reference  not  having  been  drawn  up  and  made  a  rule 
of  Court,  the  first  intimation  that  Lord  Falmouth  had  that 
the  plaintiff  meant  to  abide  by  the  order  was  on  the  notiee 
to  tax.  The  first  protest  was  successful,  as  the  Master 
refused  to  proceed  with  the  taxation,  and  tiierefore  it  was 
unnecessary  to  take  any  step  until  that  order  was  made  a 
rule  of  Court,  and  another  appointment  was  made  to  tax, 

N  N  2 
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£fcA.  0/  PUat,  which  was  not  until  after  Michaelmas  Term.     [BavkWf 

1834  •^    'f 

'  ^     B. — If  there  should  be  an  application  for  a  disirifigas{a) 

Thomas  against  Lord  Falmouth,  it  might  perhaps  be  an  answer 
Hewei.  ^^^^  ^^  S^^^  "^  authority  to  his  attorney  to  bind  him.] 
It  has  never  been  understood  that  employing  an  attorney 
in  a  cause  gives  him  authority  to  refer  all  matters  in  dif- 
ference between  the  parties.  [Baylet/,  B. — ^It  is  con- 
stantly done.  Is  there  any  instance  of  a  Court  interfer- 
ing to  set  aside  an  order  of  Nisi  Prius  in  this  summary 
way  ?  Should  we  not  be  trying  in  this  application  what  a 
party  has  a  right  to  have  tried  before  a  jury.] 

BayleYi  B. — It  is  not  at  all  necessary  in  this  case  to 
lay  down  any  general  rule  as  to  the  authority  of  attomies 
or  counsel  to  bind  their  clients ;  but  the  case  before  us 
may  be  decided  upon  the  nature  of  the  application.  This 
was  an  action  brought  by  Thomas  v.  Hetoes  and  Others^ 
which  was  arranged  at  Nisi  Prius  after  great  consideration 
and  able  legal  advice.  I  do  not  proceed  on  the  ground 
of  the  counsel  having  been  parties  to  the  arrangement, 
as  they  might  have  had  no  right  to  bind  Lord  FcUmouih; 
but  the  circumstance  of  their  being  consulted  shews  that 
the  agreement  was  entered  into  after  due  consultation  and 
consideration.  The  parties  agree  upon  certain  terms,  and, 
according  to  the  order  of  Nisi  Prius,  Lord  Falmouth, 
''by  his  attorney,"  consents  to  become  a  party  to  the 
arrangement.  The  order  does  not  describe  Mr.  JS.  as 
the  attorney  for  Lord  Falmouth  in  the  suit,  but  gene- 
rally ;  and  the  present  application  is  made  to  set  aside  the 
order  of  Nisi  Prius,  on  the  ground  that  Lord  FtUmouth 
had  given  his  attorney  no  authority  whatever  to  enter 
into  this  arrangement,  and  therefore  that  he  is  not  bound 

(a)  In  the  nature  of  an  attachment,  no  attachment  Ijring  agumt 
a  peer. 
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by  what  his  attorney  did.  If  we  were  to  set  aside  this  E*ch,  of  PUa*, 
order«  we  should  decide  conclusively  on  this  question. 
We  should  determine  whether  an  attorney  has  a  general 
authority  to  bind  his  client  in  such  a  case,  and  whether 
Mr.  H.  in  this  instance  had  the  authority  of  Lord  Fal' 
mouth,  and  we  should  obstruct  the  course  of  the  con- 
stituted tribunal,  by  which  this  question  ought  to  be  tried, 
if  we  were  to  do  so-  I  know  of  no  authority  which  gives 
us  power  to  set  aside  the  agreement  of  the  parties  at  Nisi 
Prius.  The  statute  of  William  certainly  confers  none. 
I  do  not  know  of  any  instance  of  the  Court  interfering  in 
a  summary  way  to  set  aside  such  an  order ;  and  in  this 
instance,  if  we  were  to  do  so,  we  should  work  great  injus- 
tice, as  it  is  impossible  to  restore  the  plaintiff  to  the  situa- 
tion he  was  in  before.  The  order  has  been  made  a  rule 
of  Court,  and  on  that  ground  we  are  applied  to  for  our 
interference;  but  it  is  a  different  question  whether  we 
shall  enforce  the  order  by  process,  or  leave  the  party  to 
his  action.  If  a  distringas  is  applied  for  against  Lord 
Falmouth^  he  may  shew  that  he  has  given  no  authority  to 
his  attorney  to  enter  into  this  arrangement ;  and  if  so,  it 
is  probable  that  the  Court  would  decline  granting  a  dis^ 
iringas,  and  leave  the  plaintiff  to  his  remedy  by  action, 
by  which  means  it  would  then  be  a  question  for  a  jury  ta 
determine  whether  Mr.  //..had  Lord  Falmouth! s  autho- 
rity to  do  what  he  did  in  his  name,  and  as  he  thought 
for  his  benefit.  If  we  were  to  interfere  in  this  summary 
way,  we  should  be  preventing  the  parties  from  taking  the 
opinion  of  a  jury  on  the  facts,  and  of  a  Court  of  error 
on  the  law.  The  application  also  is  rather  of  the  latest, 
which  is  another  reason  for  our  declining  to  interfere  in 
this  summary  way.  On  the  short  ground  that  it  is  not 
right  for  us  to  interfere  in  a  summary  way,  I  think  this 
rule  must  be  discharged  with  costs. 

Yauguan,  B. — Upon  the  question  of  time,  I  concur 
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MM9h,  9f  PUtt  in  opinion  with  the  rest  of  the  Court.     If  I  had  been 
18d4b 

called  upon  to  determine  whether  Lord  FatmofUh  waa 

bound  by  the  act  of  his  attorney,  I  confess  I  should  have 
had  some  difficulty  in  coming  to  the  conclusion  that  ha 
was.  The  action  being  brought  against  the  defendant 
for  an  act  done  as  Lord  FalmoutK*  steward,  he  may  be 
considered  as  the  substantial  party  in  the  cause;  but,  ad« 
mitting  him  to  be  a  party  in  the  cause,  it  can  only  have 
the  effect  of  giving  his  attorney  an  authority  to  bind  hins 
in  respect  of  that  action.  It  cannot  be  aaid  that  that 
gives  the  attorney  authority  to  refer  a  matter  of  more 
extensive  importance  affecting  his  interest,  since  it  is  a 
general  rule  that  an  agent  can  only  bind  hia  principal 
when  he  acts  within  the  scope  of  his  authority,  and  that 
when  he  exceeds  his  authority  the  principal  is  not  bound. 
I  think  that  the  time  when  this  application  is  made  ia  very 
material.  The  arrangement  is  entered  into  on  the  Srd  of 
Augusty  a  letter  is  written  by  the  town  agents  on  the  6th 
of  Augustf  which  is  rather  equivocal,  not  stating  expreaafy 
any  instructions  from  Lord  Falmoutky  but  that  they  were 
satisfied  he  would  not  sanction  it;  then  comes  the  letter 
of  the  Srd  of  October ^  which  is  less  equivocal,  that  Lord 
Falmouth  disavowed  the  agreement.  Now  after  that  dis- 
avowal, we  should  certainly  have  expected  that  Lord 
Falmouth  would  have  made  an  early  application  to  relieve 
himself  from  that  arrangement;  but  instead  of  that  the 
whole  of  Michaelmas  Term  is  allowed  to  elapse,  and  no 
application  is  made  until  the  21st  of  January.  In  the 
meantime,  the  state  of  things  may  have  been  materially 
altered,  and  it  is  stated  in  the  plaintiff's  affidavits  that  it 
was  so.  I  feel  myself  very  strongly  pressed  with  that 
objection,  and,  without  deciding  upon  the  question  of 
authority,  I  think  this  rule  ought  to  be  discharged.  The 
parties  will  still  be  at  liberty  to  try  the  question  in  the 
proper  way. 
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BoLLAND,  B.— In  this  case  we  hare  been  applied  to  on  £*eh,  ^^^^ 
a  summary  application  to  set  aside  the  order  of  Nisi  Priui, 
and  to  conclude  the  parties;  but,  by  discharging  this  rule, 
we  leave  it  open  to  the  party  complaining  to  try  the  ques- 
tion, if  he  shall  think  fit  to  do  so  in  the  proper  mode.  I 
do  not  say  that  there  are  not  cases  in  which  the  Court 
would  interfere,  as  where  there  is  fraud,  or  great  miscon- 
duct on  the  part  of  the  attorney.  In  this  case  it  is  mani- 
fest that  an  injury  would  result  to  the  plaintiff  by  our 
interference  as  prayed  on  the  present  application. 

GuRNKY,  B. — ^This  is  an  application  made  by  a  party, 
who  by  his  attorney  consented  to  an  order  of  Nisi  Prius, 
on  an  affidavit,  made  by  the  very  party  consenting  to  the 
order,  that  he  acted  without  authority.  It  is  said,  that, 
in  this  action,  Lord  Falmouth  is  not  the  defendant,  but 
he  is  substantially  though  not  nominally  so.  It  cannot  be 
doubted  that  the  attorney  defended  the  action  on  his 
employment,  and  that  attorney  claims  certain  counsel  on 
the  general  retainer  of  Lord  Falmouth,  and  is  also  his 
attorney  on  the  writ  of  inquiry  and  the  suits  in  equity 
comprized  in  the  order.  After  by  his  attorney  consent- 
ing to  this  order  at  the  Summer  Assizes,  Lord  Falmouth 
comes  on  the  10th  day  of  this  term  to  ask  the  interference 
of  the  Court,  without  even  offering  to  put  the  plaintiff  in 
the  same  situation  in  which  he  was  previous  to  the  arrange- 
ment, I  never  heard  of  a  more  unjust  application.  If  he  had 
intended  that  the  order  of  Nisi  Prius  should  not  be  obeyed, 
distinct  notice  ought  to  have  been  given  that  \jOv  A  Falmouth 
would  not  consent;  and  then  active  measures  ought  to  have 
been  taken  as  early  as  possible  to  prevent  any  proceedngs 
being  adopted  in  compliance  with  the  order;  but  instead 
of  this,  no  step  is  taken  on  Lord  FalmoutKs  part  until 
there  is  an  appointment  to  tax  the  costs,  and  the  present 
application  is  not  made  until  long  after  that.  It  is  im- 
possible for  us  to  put  the  plaintiff  in  the  same  situation 


530 


CASES  IN  THE  EXCHEQUER, 


Mjceh.  of  Pieaty  as  he  was  when  the  arrangement  was  entered  into  at  the 

1834 

trial.     And  I  think  we  should  be  doing  great  injustice  if 


we  were  to  interfere. 


Rule  discharged,  with  costs  (a). 


(a)  When  the  rule  was  moved 
for,  Bayley,  B. ,  laid  down  the  ge- 
neral rule,  that,  where  an  agent 
makes  a  contract  in  the  name  of 
his  principal,  and  it  turns  out  that 
the  principal  is  not  liable  for  the 
want  of  authority  in  the  agent  to 
make  such  contract,  the  agent  is 
personally  liable  on  the  contract. 
The  same  learned  judge  laid 
down  the  like  doctrine  in  a  case 
oi  Kennedy  v.  Gouveia,  Lancaster 
Summer  Assizes,  1823^  and  the 
Court  of  King's  Bench  refused  to 
interfere;  -fiay^^,  J., however, say- 
ing, that,  under  the  circumstances, 
it  became  immaterial  whether  the 
agent  had  authority  or  not,  as  he 
was  clearly  liable  on  the  wording 


of  the  agreement.  See  3  D.  &  R. 
503.  This  is  probably  the  case 
referred  to  by  Parke,  B.,  in  the 
discussion  of  a  case  in  this  Court 
in  Trinity  Term,  1834,  where  he 
laid  down  the  same  doctrine^  and 
mentioned  that  it  had  been  so 
held ;  and  he  stated  that  it  had  been 
so  ruled  in  the  American  Courts, 
and  cited  Roscoe  on  Bills  of  Ex- 
change, p.  3S3.  It  is  obvious  that 
there  would  be  a  remedy  in  case 
for  the  tort.  Where  the  agent  is 
an  attorney  in  the  causey  qvsrc 
whether  the  client  is  or  is  not 
bound  by  his  act  as  to  the  third 
party?  See  Doed.  Dttviesv.E^tcn, 
3  B.  &  Adol.  785;  1  Salkeld,  86. 
1C.,M.,&R.402. 


-♦- 


jt.  contracted  to 
sell  B,  twenty 
lacks  of  flour, 
and  gave  him 
an  order  on  C, 


GiLLETT  V,  Hill  and  Another. 

X  ROVER  to  recover  the  value  of  fifteen  sacks  of  flour. 
At  the  trial,  before  Lord  Lyndhursty  C.  B.,  at  the  London 
Sittings  after  last    Trinity  Term,    it  appeared  that  one 

his  wharfinger, 

requesting  him  **  to  deliver  to  B.  twenty  sacks  of  households.*'  On  the  order  being  presented  to 
C.  he  stated  that  he  had  only  five  sacks  to  spare,  but  that  B.  might  have  thera ;  and  they  were 
delivered  accordingly.  The  order  was  filed  by  C,  in  the  way  that  orders  accepted  generally  were 
filed  by  him  in  the  usual  course  of  his  business,  without  any  indorsement  being  made  on  it  of  a 
partial  acceptance  only.  Application  was  made  the  following  day  for  the  remaining  fifteen  sacks 
of  flour,  when  C.  replied  that  B.  should  have  it  as  soon  as  he  got  any.  A  demand  being  after- 
wards made  C.  refused  to  deliver  any  more,  saying  that  he  had  no  flour  of  A.*s  in  his  possession. 
On  trover  brought  by  B,  against  C.  to  recover  the  value  of  the  fifteen  sacks,  the  jury  found  that 
r.  had  accepted  the  order  generally,  and  gave  a  verdict  for  the  plaintifi': — Held,  that  the  verdict 
was  right,  and  that  trover  was  maintainable. 
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Orbellf  a  miller,  had  given  the  plaintiff  an  order  on  the  ^*^\^^^ 
defendants,  who  were  his  {OrbelVs)  wharfingers,  for  the 
delivery  of  twenty  sacks  of  flour,  which  order  was  in  the 
following  terms : — "  Mrs.  E.  Hill  Sf  Son.  Please  to  deliver 
to  Mr.  Gillett  twenty  sacks  of  households.  Richard 
OrbeW^  This  order  was  presented  by  the  plaintiff's  car- 
man at  the  defendants*  counting-house,  but  the  defendants' 
foreman  said  that  they  had  not  more  than  five  sacks  to 
spare,  but  he  might  have  that  quantity.  The  carman  then 
went  away  leaving  the  delivery  order  with  the  defen- 
dants' foreman,  and  it  was  filed  by  the  clerk  in  the  usual 
way.  On  the  same  day  the  carman  brought  an  order 
from  the  plaintiff  "  to  deliver  five  sacks  ex  20,"  which  were 
accordingly  delivered.  Application  was  made  the  next 
day  for  the  remainder  of  the  flour  mentioned  in  the  order, 
when  the  defendants'  foreman  said  that  the  plaintiff  should 
have  it  as  soon  as  they  got  any.  Shortly  after  this, 
another  application  was  made,  to  which  the  answer  was, 
that  the  defendants  had  not  any  flour  of  OrbeWs  to  de- 
liver. The  delivery  order  for  twenty  sacks  signed  by 
Orbell  was,  pursuant  to  notice  for  that  purpose,  produced 
at  the  trial ;  but  the  defendants  not  having  produced  the 
order  from  the  plaintiff  to  deliver  ''five  sacks  ex  twenty," 
the  carman  proved  the  delivery  of  an  order  from  the 
plaintiff  to  that  effect,  and  that  the  five  sacks  were  ac- 
cordingly delivered.  The  case  on  behalf  of  the  defendants 
was,  that  they  had  no  flour  of  OrbelFs  to  deliver ;  but  their 
clerk  on  being  cross-examined  would  not  swear  that  there 
were  not  fifty  sacks  of  OrbeWs  flour  on  the  defendants' 
wharf  at  the  time  that  the  order  was  lodged,  but  said 
that,  if  there  were,  they  were  appropriated  to  prior  orders. 
But  no  such  orders  were  produced  by  the  defendants. 
It  was  objected  for  the  defendants,  that,  as  no  specific 
fifteen  sacks  of  flour  had  been  selected  or  appropriated  by 
the  wharfingers,  so  as  to  vest  the  property  in  the  vendee, 
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******  ^Z^**'  trover  was  not  maintainable.     The   plaintiff  contended 

that  the  acceptance  of  the  delivery  order  for  twenty  sacks 
was  a  virtual  appropriation  of  that  quantity  to  the  plain- 
tiff's use,  and  that  the  subsequent  demand  and  refusal 
were  evidence  of  a  conversion.  Lord  Lyndhurst,  C.  B., 
left  it  as  a  question  to  the  jury,  whether  there  had  beeo 
an  acceptance  by  the  defendants  of  the  order  for  the  de* 
livery  of  the  twenty  sacks,  and  the  jury  found  in  the  mflbr- 
mative,  and  gave  a  verdict  for  the  plaintiff  for  the  value  of 
the  fifteen  sacks.  Bompas,  Serjt.,  in  Michaelmas  Term 
lasti  obtained  a  rule  for  a  new  trial,  against  which — 

J.  WiUiams  was  to  have  shewn  cause,  but  the  Court 
called  on — 

BompaSy  Serjt.,  and  Hoggins^  in  support  of  the  rule. — 
An  action  of  trover  was  not  maintainable,  inasmuch  aa  theit 
was  no  appropriation  by  the  defendants  of  any  twenty 
specific  sacks  to  the  order  delivered  by  the  plainUff 
Where  a  delivery  order  is  made  upon  a  party  having  a 
quantity  of  goods  in  his  hands,  and  he  makes  no  appro- 
priation of  any  particular  goods  to  such  order,  the  proper 
form  of  action  is  cusumpsit.  If  any  thing  remains  to  be 
done  on  the  part  of  the  vendor  before  the  goods  are  to  be 
delivered,  an  absolute  right  of  property  does  not  vest  in 
the  vendee,  and  trover  is  not  maintainable.  Hanson  v. 
Meyer  (a).  In  this  case  the  remaining  fifteen  sacks  were 
to  be  selected  by  the  defendants  from  the  other  flour  of 
OrbelVs  in  their  possession,  as  five  sacks  only  were  deli- 
vered, [Bayley,  B. — If  I  have  one  hundred  sacks  of 
flour  in  your  hands,  and  I  agree  to  sell  fifty,  and  you  dis- 
pose of  them  elsewhere,  have  I  not  a  right  to  maintain  tro- 
ver for  them  ?]     If  there  were  any  specific  number  appro- 

(a)  6  East,  614. 
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priated,  there  might  be  such  a  right     Rugg  v.  Mineti  (a)  Exch.  of  PUatt 
shewsythat,  where  nothing  remains  to  be  done  by  the  ven- 
dor,  the  property  in  the  goods  vests  in  the  vendee ;  but 
not  where  there  is  any  thing  to  be  done  by  the  seller  in 
order  to  put  the  goods  in  a  deliverable  state  in  the  place 
from  whence  they  are  to  be  taken  by  the  buyer.     So  in 
Busk  V.  Davis  (6),  where  the  plaintiffs   sold  ten   out  of 
eighteen  tons  of  flax,  then  lying  in  mats  at  the  defendant's 
wharf,  at  so  much  per  ton,  and  gave  the  vendee  an  order 
on  the  defendants,  the  wharfingers,  to  deliver  ten  tons  to 
the  vendee  ur  order,  which  the  defendants  entered  in  their 
books,  but  the  quantity  to  be  delivered  was  to  be  ascer- 
tained by  the  wharfingers'  weighing  it,  and  an  allowance 
for  tare  and  draft  was  to  be  made  by  the  weight ;  it  was 
held  that  the  sale  was  not  complete  to  pass  the  property, 
those  acts  not  having  been  done   by  the  wharfingers,  nor 
any  delivery  made ;  and  that  the  plaintiffs  on  the  insol- 
vency of  the  vendee  might  countermand   the   delivery, 
[  Faughan,  B. — What  remained  here  to  be  done  by  the 
wharfingers?]     The  fifteen  sacks  were  not  selected  and 
appropriated   to   the    order  to   dehver   to  the   plaintiff. 
[Bayley^  B. — If  when  the  delivery  order  was  brought 
you  had  said  I  have  different  sorts  of  flour,  and  I  must 
select  which,  then  perhaps  you  must  have  selected  before 
the  right  to  it  vested  in  the  plaintiff;  but  by  accepting 
the  order  you  agree  to  deliver    twenty    specific  sacks.] 
If  any  thing  remained  to  be  done  to  shew  the  individuality 
of  the  sacks,  it  is  submitted  that  the  right  of  property  did 
not  vest.     In  Busk  v.  Davis,  Lord  EUenborough  says, 
"  If  some  further  acts  were  to  be  done  in  order  to  regu- 
late the  identity  and  (if  I  may  use  the  phrase)  the  indivi- 
duality of  the  thing  to  be  delivered,  I  cannot  say  that  it 
was  in  a  state  fit  for  immediate  delivery,  and  that  the 
order  to  deliver  entered  in  the  wharfingers'  books  operated 

(a)  H  East,  210.  {b)  2  Maule  &  S.  397. 
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^*^\K/^*^   been  divided.     But  those  cases  do  not  apply  here.     Thii 
v«— -v^— ^     was  an  order  to  delirer  twenty  sacks  of  floury  not  out  of  a 
OiLLCTT       greater  quantity,  but  twenty  sacks  specifically;  and  when 
Hill.         the  defendants  accept  that  order  without  restrictioDy  they 
admit  that  they  have  twenty  sacks,  which  they  will  appro- 
priate to  that  order,  and  the  defendants  have  no  right 
afterwards  to  say  that  they  have  not  twenty  sacks  un- 
appropriated.    The  defendants  should  not  have  accepted 
the  order  generally,  unless  they  meant  to  be  bound  by  it ; 
but  having  accepted  the  order  generally,  it  seems  to  me 
that  the  property  in  the  flour  passed  to  the  plaintiff,  and 
that  the  verdict  is  right. 

Vauohan^  B. — I  think  that  the  verdict  was  warranted 
both  in  law  and  in  fact.  The  action  of  trover  is  founded 
upon  a  right  of  property,  and  to  maintain  the  action  it  ii 
essentially  necessary  to  shew  property  in  the  plaintiff,  and 
possession  and  a  conversion  by  the  defendant.  All  those 
requisites  are  in  my  opinion  complied  with  in  this  case. 
Attending  to  the  facts  of  the  case,  the  delivery  order  is 
taken  to  the  wharfinger  to  see  if  the  party  giving  the 
order  has  the  articles  mentioned  in  it  in  the  wharfinger's 
possession.  The  defendants  in  this  instance  attorn  as  it 
were  to  the  delivery  order,  and  admit  the  plaintiff's  right 
to  call  upon  them  to  deliver  twenty  sacks  of  flour. 
Having  received  that  order  it  is  binding  on  them.  If 
they  were  not  in  a  condition  to  comply  with  the  order, 
they  should  have  communicated  that  fact  when  the  order 
was  delivered ;  and  if  they  had  only  five  sacks  they  should 
have  limited  their  acceptance  of  it  to  that  amount,  by  in- 
dorsing it  on  the  order.  Instead  of  that,  they  receive 
the  order  generally,  they  file  it,  and  they  produce  it  on 
the  trial.  But  then  it  is  said  that  the  defendants  have 
not  appropriated  any  particular  fifteen  sacks  to  this  order; 
and  in  support  of  that  objection  several  cases  have  been 
cited.     In  all  those  cases  however,  if  they  are  examined, 
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it  will  appear  that  it  was  held  essential  that  certain  acts   ^cf^-  of  pUm, 

18ii4. 
should  be  done,  as  weighing,  &c.,  before  the  property 

vested,  and  as  those  acts  had  not  been  done,  the  plauitiff 
failed  to  prove  an  absolute  property  in  him.  Here,  how- 
ever, the  defendants  admitted  that  they  had  twenty  sacks 
in  their  possession  (the  property  of  Orbett)^  and  they 
afterwards  refuse  to  deliver  fifteen  of  that  number.  Upon 
the  authority  of  the  cases,  I  think  there  is  sufficient  evi- 
dence of  property,  possession,  and  conversion,  to  warrant 
the  jury  in  finding  their  verdict  for  the  plaintiff,  and  to 
sustain  this  form  of  action. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


Rex  r.  Maberley. 

joLMOS  moved  on  behalf  of  the  crown  for  a  rule  absolute  Where  a  fiat 
in  the  first  instance  for  a  writ  of  immediate  extent,  to  be   ^^^  granted  on 
tested  the  22nd  o(  February,  1832,  the  day  of  the  date  of  ^J^^'^^isaf'" 
a  fiat  for  an  extent  against  the  defendant.     In  Manninfrs  the  Court  re- 

ftiit#d    In  Jf  T 

Exch.  Pr.  p.  26  (a),  it  is  said,  ''  It  has  been  holden  that  an   1834,' to  grant  a 
extent  may  issue  at  any  distance  of  time  after  the  inquisi-  ™jj*  LfghMMue 
tion  and  fiat,  bearin/gr  teste  on  the  day  on  which  the  fiat  ^^^^^  of thedite 
was  granted.       In  Rex  v.  Bruce  (6),  a  new  extent  was  al- 
lowed to  issue  three  years  after  a  former  extent,  tested  of 
the  day  on  which  the  former  extent  had  issued.     No  in- 
justice or  hardship  can  arise  to  intermediate  purchasers, 
because  the  affidavit  of  danger  and  all  the  proceedings 
were  filed  at  the  office  when  the  fiat  was  signed,  by  which 
means  all  parties  interested  would  have  the  means  of  in- 
forming themselves  of  the  existence  of  the  extent. 

(a)  Revenue  Branch,  2ncl  edit.  (6)  Mann.  Ex.  Pr.  27,  n. 
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Exeh,  cf  PUoM,      Bayley,  B. — Regularly  the  extent  ought  to  be  tested 

as  of  the  day  when  it  issues.  In  this  case  more  than  a 
year  has  elapsed  since  the  date  of  the  fiat.  The  rule, 
vigilantibus  non  dormieniibus  subserviuni  leges,  applies  to 
a  case  like  this,  even  against  the  crown.  It  has  more 
than  once  been  thought  by  different  Judges  in  this  Courti 
that  an  extent  ought  not  to  be  antedated,  on  the  ground 
that  it  may  affect  intervening  transactions,  and  dbtarb 
property  in  the  hands  of  remote  vendees  (a).  The  filing 
of  the  affidavit  of  danger  and  other  proceedings  ought  not 
to  have  any  weight  in  the  case,  as  the  parties  whose  in- 
terests would  be  affected  are  not  likely  to  search  the  files; 
and  if  they  were,  they  might  well  conclude  that  the  teste 
of  the  extent,  and  the  time  from  which  it  becomes  effective, 
is  the  day  on  which  it  issues.  In  the  case  cited  of  Rex r^ 
Bruce,  there  had  been  a  former  extent;  and  all  the  cases 
referred  to  in  support  of  the  position  laid  down  in  Mr. 
Manning's  Exch.  Practice  are  cases  of  a  second  extent. 

The  other  Barons  concurred. 

Rule  refused  (A). 

(a)  Per  Wood,  B.,  in   Rex  v.      Price,  23S,  cited  in  Mann.  Exdi. 
Bruce,  Pr.  27,  at  the  end  of  n.  (t ). 

(b)  See  also  Rex  y,  Harvey,  J 
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Bxch,  of  Pleat, 
1834. 

Strickland  v.  Maxwell. 

X  RESPASS  for  breaking  and  entering  the   plaintiff's  An  instrument 

house,  stables,  outbuildings,  and  closes,  and  breaking  doors  prod,JS^ir^- 

and  gates  &c.,  seizing  and  taking  possession  of  his  crops,  dence,  by  which 

trampling  com  and  grass,  prostrating  hedges  and  fences,  agreed  to  let 

filling  up  ditches,  and  hindering  the  plaintiff  from  having  ofoneyear,fid!y 

the  use  and  enjoyment  of  his  farm.  Second  count,  for  an  ex-  ^^^^^^ 

pulsion  from  certain  closes  (named  &c.)    Third  count,  for  Most  of  the  wib- 

sequent  stipuls- 

an  expulsion  from  a  dwelling-house,  stabling,  and  out-  tionsin  the  leue 
buildings.  Fourth  count,  de  bonis  asporiatis.  The  defen-  "^^pIl^Zue^VT 
dants  pleaded,  first,  not  guilty,  and  certain  special  pleas,  in  tenancy  for  a 
which  the  defendant  Maxwell^  as  sheriff  of  the  county  of  of  them  appear- 
Yorkf  and  the  other  defendant  as  his  bailiff,  justified  the  oniy'to ateiwn- 
trespasses  under  an  execution  agrainst  three  persons  of  the  ^  determinable 

*  or  \jy  f^  notice  to 

name  of  Smithy  but  as  no  question  arose  on  the  pleadings,  quiu   The  do- 

they  are  omitted.     At  the  trial,  before  Denman^   Lord  ed  on  the  face 

Chief  Justice,  at  the  York  5«»iwier  Assizes,  1833,  it  ap-  JIii^wITta^^^^ 

peared  that  the  plaintiff  was  the  landlord  of  a  farm,  which  ed'rordscre- 

■  '  ,  anng  a  tenancy 

bad  been  let  to  one  Thomas  Smith  by  an  instrument  of  de-  from  year  to 
mise,  dated  ihe  4th  day  oi  November ^  1831,  whereby  the  w^'gTnlck 
plaintiff  agreed  to  let  to  the  said  Thomas  Smith  the  farm   **"*•  "***  ^/ 

■^  ^  above  words  at 

and  premises  from  the  6th  of  April  then  next,  for  ihe  *o  ^«  **"»  ^o' 

one  year  only 

term  of  one  y  ear  y  fully  to  be  complete  and  ended,  under  remained:— 
certain  rents  payable  by  two  equal  half  yearly  portions,  on   wordiitnick* 
the  1  Ith  day  of  October  and  the  6th  day  of  April  in  each   J^^Jked^J^^^ 
year,  and  the  said  Thomas  Smith  agreed  with  the  plaintiff  "hew  what  the 

intention  of  the 
parties  wat;  that 
the  tenancy  was 
for  a  single  year  only;  and  that  the  terms  inapplicable  to  such  a  tenancy  must  be  considered  as 
expunged,  or  as  only  applicable  in  case  the  tenancy  should  continue. 

By  a  clause  in  a  lease,  it  was  agreed,  tliat,  in  case  the  tenant  should  duly  observe  and  perform  the 
eeveral  covenants  and  agrrements,  &c«  (one  being  for  the  payment  of  rent),  and  should  peaceably 
quit  &c.,  on  notice  &c.,  he  should  be  entitled  to  a  way-going  crop  to  be  taken  from  the  lands 
specified  &c  ,  and  the  crop  was  to  be  left  for  the  landlord  or  his  incoming  tenant  at  a  valuation  to 
be  made  &c.: — Held,  that  this  clause  did  not  give  the  tenant  the  right  of  possesxicm  as  against 
the  landlord,  after  the  determination  of  the  tenancy,  but  that  the  tenant  at  most  could  only  go  on 
the  land  for  the  purposes  of  a  way-going  crop,  and  could  not  exclude  the  landlord. 

QuarCf  whether  the  payment  of  the  rent,  and  the  performance  of  the  other  covenants,  were 
a  condition  precedent  to  the  having  the  right  to  the  away-going  crop  ? 

VOL.  II.  O  O  EX. 
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Etek.  of  Pleat,  to  pay  the  rents  and  taxes,  to  keep  the  premises  in  repair, 
^  '  ^  not  to  plough  up  the  grass  land,  and  that  he  would  not 
Strickland  take  more  than  two  crops  of  any  com  or  grain  succet* 
Maxwell,  sively  from  any  part  thereof,  but  would  fallow  as  therem 
mentioned.  Provided  always,  that,  upon  light  lands,  or 
such  as  were  adapted  to  the  turnip  and  seed  hus- 
bandry, the  said  crops  should  not  be  taken  in  immediate 
succession  to  each  other ;  but  the  said  Thomas  Smiik^  hit 
executors  or  administrators,  should,  upon  such  lands,  sow 
bis  or  their  first  crop  of  corn  after  turnips  with  a  suflS- 
cient  quantity  of  good  grass  seeds,  which  might  He  one, 
iwoy  or  three  years^  at  his  or  their  own  discretion^  if  he 
or  they  should  so  continue  to  occupy  the  said  farm  and 
premises;  and  in  the  said  agreement  was  contained 
(amongst  several  other  clauses,  being  those  usually  in- 
serted in  leases),  the  following  clause  as  to  quittir^  the 
said  premises: — And  that  the  said  Walter  Strickland^  )iia 
heirs  or  assigns,  or  his  or  their  incoming  tenant,  at  any 
time  after  the  1st  day  q(  January  preceding  the  Gtbd^iy 
of  Aprils  when  the  said  Thomas  Smith,  his  executors  or 
administrators,  should  have  given  or  received  notice  to 
quit  the  said  farm  and  premises,  should  have  full  liberty  to 
enter  upon  and  to  plough  and  cultivate  all  the  arable  land, 
except  the  fallows  or  turnip  fallows  of  the  preceding  Snwh 
mer,  and  should  have  the  use  of  the  stables  of  the  said 
farm  and  premises,  and  should  have  liberty  to  sow  with 
seeds,  and  harrow  in  the  same,  any  part  or  parts  of  the 
fallow  or  turnip  lands  from  which  a  way  or  off-going  crop 
was  to  be  taken  as  thereinafter  mentioned.  There  was 
also  a  clause  that  the  tenant  should  be  allowed  the  cost 
price  of  all  seeds  sown  by  him  the  preceding  year,  if  not 
^aten  by  sheep  or  cattle;  and,  by  another  clause,  the  $aid 
Walter  Strickland  did  agree,  that  in  case  the  said  Thomas 
Smith,  his  executors  or  administrators,  should  duly  ob- 
serve and  perform  the  several  covenants  and  agreements 
thereinbefore  contained  on  his  and  their  part  and  behalf* 
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according  to  the  true  intent  and  meaning  thereof,  and  also  ^^ch.  of  Phot, 
duly  and  peaceably  quit  the  said  farm  and  premises  in  '  ^ 

pursuance  of  any  such  notice,  as  was  thereinbefore  men-  Strickland 
tionedy  he  or  they  should  be  entitled  to  a  way-going  crop,  maxwell. 
not  exceeding  60  acres,  to  be  taken  from  such  parts  of 
the  land  in  tillage,  as  should  have  been  in  seeds  or  turnips 
(eaten  off  with  sheep)  the  preceding  Summer,  and  if  there 
should  not  at  the  time  of  quitting  be  so  much  land  which 
had  been  so  fallowed  or  turnip  fallowed,  then  the  defi- 
ciency should  be  taken  from  such  of  the  lands  then  in  seeds 
as  should  fall  in  due  course  to  be  then  ploughed  out;  and 
which  way-going  crop,  it  was  thereby  agreed  between  the 
parties  thereto,  should  be  left  for  the  said  Walter  Strict- 
land,  his  heirs  or  assigns,  or  the  incoming  tenant,  at  a 
valuation  to  be  made  by  arbitrators  or  an  umpire,  in  the 
manner  therein  mentioned,  but  subject  to  a  deduction 
therefrom  of  1/.  8^.  per  acre  for  the  onstand  and  taxes  of 
the  land  on  which  it  shall  be  grown,  and  also  allowing  for 
the  expenses  of  reaping,  thrashing,  and  delivering  the  said 
crop. 

The  document  when  produced  in  evidence  appeared 
to  have  been  a  printed  blank  form,  and  to  have  been 
filled  up  for  use.  The  printed  form  was  originally  for  a 
demise  **  for  the  term  of  one  whole  year  fully  to  be  com- 
plete and  ended,  and  so  on  from  year  to  year  until"  &c., 
but  the  words  "  and  so  on  from  year  to  year  until"  &c., 
appeared  to  have  been  struck  out. 

In  March  1833,  the  defendants  (the  sheriff  of  York- 
shire  and  one  of  his  bailiffs)  entered  the  demised  premises 
under  an  execution  at  the  suit  of  one  Sainton;  and  a 
few  days  after,  under  another  execution  at  the  suit  of  one 
Sharp;  and  they  seized  the  whole  of  the  crops  and  effects 
under  the  executions.  Notice  of  the  executions  was  duly 
given  to  the  plaintiff,  who  gave  notice  to  the  sheriff 
of  rent  being  in  arrear  from  the  tenant.  On  the  1st 
and  2nd  of  April,  the  stock,  cattle,  seizable  goods  and 

o  o  2 
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Etch,  of  Pieas,  furniture,  were  sold  under  the  executions,  and  the  rent 
^  then  due  to  the  landlord  was  paid  over  to  him  by  the  sheriff. 
Stbickland  Sainton's  execution  was  not  satisfied  by  the  sale,  there 
Maxwell,  being  a  previous  execution  for  SOO/.  as  well  as  the  rent 
first  to  be  satisfied.  On  the  3rd  of  Mai/f  the  manure  and 
fixtures  were  valued  by  arbitrators  chosen  by  the  plaintiff 
and  the  sheriff,  and  by  an  umpire  chosen  by  them,  and 
the  money  awarded  was  afterwards  paid  to  the  sheriff 
About  the  time  of  that  valuation,  the  sheriff's  officer  offer* 
ed  to  the  agent  of  the  landlord  to  give  up  the  possession 
to  him  of  the  grass  land,  and  of  that  part  of  the  arable 
land  in  which  the  tenant  had  no  right  to  the  way-going 
crop,  and  to  such  part  as  he  had  not  ploughed  or  cultir 
vated,  so  as  to  be  entitled  to  any  produce  thereof.  The 
plaintiff's  agent  however  required  to  have  the  whole  deli- 
vered up,  and  insisted  on  having  the  growing  crops, 
which  he  claimed  to  be  entitled  to  without  the  tenant 
having  a  right  to  a  way-going  crop.  It  appeared  how* 
ever  that  the  landlord  had  been  excluded  from  the  whole 
of  the  premises,  and  the  gates  had  been  locked  against 
him.  It  was  contended  on  behalf  of  the  defendants  that 
the  tenancy  created  by  the  instrument  of  demise  was  for  a 
longer  period  than  one  year,  and  that  a  notice  to  quit  wis 
requisite  to  determine  it,  and  at  all  events  that  the  tenant 
was  entitled  to  the  possession  by  reason  of  his  right  to  a 
way-going  crop.  The  learned  Chief  Justice  reserved 
the  points,  and  the  plaintiff  had  a  verdict,  with  liberty  for 
the  defendant  to  move  to  enter  anonsuit.  Jones,  Serjt.,  hav- 
ing obtained  a  rule  accordingly,  cause  was  now  shewn  by — 

John  Williams,  Cresswell,  and  Hildyard. — In  this 
case  a  printed  form  of  agreement  for  a  lease  from 
year  to  year  was  made  use  of  by  striking  out  that  part 
of  the  habendum  which  was  applicable  to  a  tenancy 
from  year  to  year,  and  inserting  the  words  '*  for  the  term 
of  one  year  fully  to  be  complete  and  ended ;"  that  ex- 
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pression  is  clear  and  unambiguous  ;  but  the  ambiguity    ^ch,  of  Pleat, 
which  has  arisen  is  from  the  circumstance  that  a  variety  ^  '  ^ 

of  provisions  remain,  not  struck  out,  in  the  printed  form,     Strickland 
which  are  appHcable  to  a  more  extended  term  than  to  a      Maxwell. 
tenancy  from  year  to  year,  as  long  as  the  parties  should 
respectively  please.     Looking  at  the  whole  instrument, 
however,  the  intention  of  the   parties  is  clear.      They 
manifestly  intended  to  abridge  the  term  as  mentioned  in 
the  printed   paper,  and  overlooked   the  fact  that  there 
were  provisions  in  the  paper  inapplicable  to  the  species 
of  tenancy  which  they  were  intending  to  create.      If  the 
argument  for  the  defendants  is  to  prevail,  this  instrument 
would  operate  to  create  a  term  at  least  for  three  years, 
and  probably  even  a  longer  period.  [They  then  proceeded 
to  argue  on  the  particular  clauses].     This  shews  the  in- 
convenience of  wandering  from  the  clear  precise  words, 
which  shew  the  terms  which  the  parties  had  in  contem- 
plation.    The  words  of  the  habendum  are  clear  in  them- 
selves, but  it  is  submitted  that  the  erasure  makes  the  case 
much  stronger.     By  striking  out  the  words  in  question 
the  parties  say  in  effect,  we  exclude  a  longer  tenancy 
than  one  for  a  year  only.     In  Doe  d.  Spencer  v.   God- 
win{d)g  the  words  of  a  condition  of  re-entry  were,  ** if 
covenants  hereinafter  contained  should  be  broken,  &c.,*' 
and  there  were  no  covenants  in  the  subsequent  part  of 
the    instrument;    Mr.  Justice  Bat/ley  said,  that  it  was 
plain  there  was  a  mistake,  yet,  from  the  difficulty  of  being 
certain  where  the  mistake  lay,  the  Court  held  that  the 
safe  way  was  to  adhere  to  the  words.     In  that  case  the 
Court  would  probably  have  effectuated  the  intention  of 
the  parties  if  they  had  rejected  the  words  **  hereinafter  " 
as  inconsistent  and  absurd ;  but  here  they  would  clearly 
be  giving  a  different  construction  to  the  instrument  from 
that  contemplated  by  the  parties  if  they  were  to  reject  the 
distinct  and  precise  words  of  the  habendum.     If  there  be 

(fl)  4M.&S.  271. 
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Bsch.  9f  PUa$,  any  inconsistenciefl  the  habendum  however  ought  to  pic» 
^  '  V  vail,  if  it  be  express.  The  office  of  the  habendum  k 
Strickland  to  set  forth  what  estate  the  grantee  shall  have,  and 
Maxwbll.  for  what  time  he  shall  hold  the  thing  given  or  grant- 
ed (a).  Its  office  also  is  to  limit  the  certainty  of  the 
estate  (6).  So  the  habendum  may  abridge  it  (c)*  Bot 
greater  importance  is  to  be  attached  to  the  express 
words  of  the  habendum  than  to  any  implication  which 
may  arise  on  any  other  part  of  the  deed.  In  2nd  Re- 
ports (d),  Lord  Coke  says,  **  Note,  reader,  a  difference 
between  an  estate  in  the  premises  implied  and  an  estate 
expressed ;  for,  if  A.  grant  a  rent  to  B.  generally,  the 
same  by  implication  and  construction  of  law  is  an  estate 
for  life ;  but  if  the  habendum  be  for  years  it  is  good,  aad 
shall  qualify  the  generality  and  implication  of  the  pre- 
mises.*' So  in  Bacon* 8  Abridgment  (e),  it  is  laid  down  that 
no  implication  shall  be  admitted  to  limit  the  habendum^ 
There  is  another  rule  in  the  exposition  of  deeds  which  is 
applicable  to  this  case;  namely,  that  if  there  be  two 
clauses  or  parts  of  the  deed  repugnant  the  one  to  the 
other,  the  first  part  is  to  be  received,  and  the  latter  re- 
jected, except  there  be  some  special  reason  to  the  cmi- 
trary  (/)•  Thomas  v.  Howel  (g),  and  Haws  v.  Haws  (A), 
are  to  the  same  effect.  If  there  be  any  inconsistency  in 
this  instrument,  the  habendum^  which  is  prior  to  the  part 
supposed  to  be  inconsistent  with  it,  must  prevail.  There 
is  not,  however,  any  inconsistency,  as  the  parts  applicable 
to  a  tenancy  from  year  to  year  would  be  operative^ 
[Baylet/y  B. — Any  part  which  is  not  inapplicable  to  the 
lation  between  a  landlord  and  a  tenant  from  year  to 
may  have  an  operation  and  remain  in  force.]  The  Lord. 
Chief  Justice  at  the  trial  seemed  inclined  to  put  tfak 

(a)  Shep.  TouchBtone,  52.  (f)  Shep.  Touchstone,  S8,  c  5^ 

(h)  Co.  Litt.  6.  a.  rule  7* 

(c)  Hobart,  170,  171.  ig)  4  Mod.  69. 

{4)  24,  a.  (h)  3  Atk.  625. 

(e)  Tit.  •*  Grants." 
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Bxek,  ef  Pkm,  C0se,  stroogly  confirms  the  view  now  submitted  on  the 
^  part  of  the  defendant.  [Bayley,  B. — There  the  parties 
Stkio&lavd  had  used  an  equivocal  word,  and  the  House  of  Lords  put 
Maxwell,  a  construction  upon  it.  There  are  many  cases  to  shew 
that  words  may  be  supplied,  but  then  you  must  first  shew 
that  the  construction  requires  it.]  Here  it  is  required, 
not  merely  by  the  use  of  a  single  ambiguous  word,  but  by 
every  one  of  the  stipulations  in  question,  which  are  totally 
inconsistent  with  the  tenancy  being  for  one  year  only. 
[Faughan,  B. — It  is  impossible  to  read  these  stipulations 
without  seeing  that  they  were  originally  framed  with  a 
▼iew  to  a  longer  tenancy.]  Undoubtedly ; — for  example, 
the  stipulation  of  half  a  year's  notice  would  be  inapplicable 
to  the  case  of  a  tenancy  for  one  year  only,  though  perfectly 
proper  for  a  yearly  tenancy.  Secondly,  it  is  said  on  behalf 
of  the  plaintiff,  that  the  tenant  was  to  have  the  value 
only  and  not  the  crop.  That,  however,  is  not  the  effect 
of  this  agreement  He  clearly  would  be  entitled  to  take 
away  the  crop,  and  for  that  purpose  must  be  presumed  en- 
titled to  a  right  of  entry.  But,  if  he  had  a  right  to  the 
possession  at  all,  this  action  is  not  maintainable.  He  had 
an  interest  in  the  land,  in  respect  of  which  he  might  have 
brought  trespass.  Crosby  v.  Wadsworth  (a).  [Bagleyf 
B. — That  was  the  case  of  grass,  the  natural  product  of 
the  land.]  It  is  said  that  the  payment  of  the  rent  and  the 
performance  of  the  covenants  formed  a  condition  prece- 
dent to  the  right  to  the  away-going  crop.  If  that  be  the 
true  construction,  it  follows,  as  a  necessary  consequence, 
that,  if  &s.  of  the  rent  were  in  arrear  for  a  day,  the  tenant 
would  lose  the  whole  benefit  of  the  away-going  crop.  But 
such  a  state  of  things  could  never  have  been  the  intention 
of  the  parties,  and  no  doctrine  can  be  rational  that  involves 
it.  [Bayley,  B. — Admitting  that  the  tenant  were  entitled 
to  the  use  of  the  land  for  an  a^ ay-going  crop,  still  he 
could  only  come  upon  the  land  for  the  purpose  of  an  away- 

(a)  6  East,  602. 
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going  crop.     Suppose,   for  instance,  he  came  npon  tbe  £*«*•  ^  fimm^ 
land  to  use  a  way,  would  he  not  be  a  trespasser?     Here     ^      ^      ^ 
the  defendants  seemed  to  have  done  more  than  use  the     Stricklano 
land  for  tbe  purposes  of  a  way-going  crop.]     Borasion  ▼•       Maxwell. 
Green  (a),  and  Holding  v.  Pigot  (6),  were  also  cited. 

Bayley,  B. — I  am  of  opinion,  that  this  rule  ought  to  be 
discharged.  There  are  two  questions  in  this  case.  The 
first  arises  on  the  construction  of  the  agreement  of  de- 
mise, between  Mr.  Strickland  the  plaintiff  and  Smith  his 
tenant;  and  the  question  to  be  decided  upon  that  isj  whe- 
ther it  operated  as  a  demise  for  one  year  only,  or  for  a 
longer  period,  not  determinable  without  a  notice  to  quit. 
I  am  of  opinion  that  it  created  a  tenancy  for  a  single  year 
only.  The  habendum  is  the  proper  place  to  look  to  for 
the  purpose  of  ascertaining  what  period  the  parties  had 
in  their  contemplation  in  making  a  lease,  because  it  is 
generally  the  office  of  that  part  of  the  deed  to  fix  the  time 
during  which  the  lessor  grants  that  the  lessee  shall  enjoy 
the  demised  premises.  I  agree  that  you  may  look  at  other 
parts  of  the  instrument,  and  that,  if  you  can  see  clearly  that 
it  must  have  been  the  intention  of  the  parties  that  the  lease 
should  endure  for  a  longer  period  of  time  than  the  habendum 
specifies,  the  other  parts  of  the  lease  may  control  the  Ao- 
bendum  ;  but  then  it  must  be  clear  from  those  other  parts 
of  the  lease,  that  it  could  not  have  been  the  intention  of 
tbe  parties  that  the  habendum  should  operate  according 
to  the  words.  It  must  however  be  a  very  strong  case,  and 
quite  clear,  that  it  could  not  be  in  the  intention  of  the 
parties  that  he  should  hold  for  the  term  specified  in  the 
habendum.  Now  in  the  case  before  the  Court  the  haben- 
dum is  to  hold  the  farm  and  premises  from,  the  Gth.  day  of 
April  then  next,  '^  for  the  term  of  one  year  fully  to  be 
complete  and  ended" — that  in  its  terms  is  a  lease  fbroneyear, 
and  (or  one  year  only ;  but  it  is  said  that  it  is  manifest  from 

(a)  16  East,  71.  (b)  7  Brogfa.  465. 
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JSMeh.rf  Pteatf  stitate  a  condition  precedent  to  the  tenant  having  a  right 
'  ^  to  the  way-going  crop.  The  language  and  the  position 
Strickland  of  the  words  certainly  tend  strongly  to  shew  that  they 
Maxwell,  were  intended  to  constitute  a  condition  precedent,  and 
that  the  tenant  was  not  to  be  entitled  to  the  way-going 
crop,  unless  he  paid  the  rent  and  performed  the  cove* 
nants  on  his  part;  but  on  the  other  side  the  observation 
is  strong,  that  if  this  stipulation  is  to  be  construed  as  a 
condition  precedent,  then  that  an  inconsiderable  portion 
of  the  rent  being  behindhand  would  prevent  the  tenant 
from  receiving  any  remuneration  for  his  expenses  and 
labour,  in  the  shape  of  a  way-going  crop ;  such  a  con- 
struction would  be  very  inconvenient,  and  would  bear  hard 
upon  a  tenant.  Even  if  however  the  tenant  in  this  case 
were  entitled  to  the  way-going  crop  under  this  clause, 
still  it  would  give  him  no  right  to  the  possession  of  the 
land.  It  is  not  a  clause  which  gives  the  tenant  a  right  to 
reap  the  way-going  crop;  he  is  not  to  have  any  interest 
distinct  in  that  crop,  so  as  to  be  at  liberty  to  dispose  of 
it,  or  to  authorize  any  person  but  the  landlord  himself  to 
take  that  crop.  In  reality,  it  is  nothing  but  a  measure  by 
which  he  may  recoup  himself  by  obtaining  a  compensa- 
tion for  the  labour,  manure^  and  expense,  which  he  has 
been  put  to,  and  the  benefit  of  which  he  is  prevented  from 
reaping  by  the  expiration  of  the  tenure.  By  thb  stipu- 
lation the  landlord  is  to  have  the  crop  according  to  a 
valuation.  The  period  at  which  the  valuation  was  to 
take  place  certainly  is  not  stated  ;  it  ought,  therefore,  to 
be  at  the  time  when  the  tenant  quits,  or  when  the  crop  is 
reaped ;  but  whenever  it  is  to  be,  there  ought  to  be  an 
application  to  the  landlord,  in  order  that  he  may  appoint 
a  valuer,  and  that  it  may  be  valued  according  to  a  valua- 
tion by  arbitrators,  or  an  umpire.  In  this  instance  no 
valuation  was  made,  nor  was  there  any  application  on  the 
subject  by  either  side,  and  therefore  we  must  take  it  on 
this  clause  as  if  no  valuation  had  taken  place,  but  aa  if  the 
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landlord  were  to  be  entitled  to  take  the  crop  on  a  Yalua-  ^^\^f^^' 

tion  to  be  afterwards  made.     The  landlord  would  be  the     v — ^ — ^ 

person  entitled  to  that  crop,  and  entitled  to  do  what  he     Strickland 

should  think  fit  with  respect  to  that  crop  as  soon  as  ever      Maxwell. 

there  should  be  a  valuation  made  ;  but  it  gives  the  tenant 

no  further  right  than  this,  that,  until  the  valuation  should 

take  place,  he  might  do  that  which  would  be  calculated  to 

improve  the  condition  of  the  crop  to  the  utmost  extent  to 

which  it  might  be  improved ;  but  it  certainly  gives  him  no 

right  to  lock  up  gates,  or  to  exclude  the  landlord,  or  to 

prevent  the  landlord  from  doing  any  thing  on  the  land  not 

injurious  to  the  crop.     I  am,  therefore,  of  opinion  that 

the  conduct  of  the  party  in  this  case  in  locking  up  the 

premises,  and  in  preventing  the  landlord  from  entering  on 

the  ground  on  which  the  way-going  crop  was  standing, 

when  he  might  have  had   any  purpose  of  that  kind   to 

answer,  was  unjustifiable,  and,  consequently,  that  as  to 

both  points  this  rule  ought  to  be  discharged. 

Vauguan,  B. — I  am  of  the  same  opinion.  The  main 
question  in  this  case  is,  whether  Strickland^  the  landlord, 
or  Smithy  the  tenant,  had  the  right  of  possession.  It  has 
been  argued  on  the  part  of  the  defendants,  that  on  the 
true  construction  of  the  instrument  of  demise,  the  tenant 
had  an  interest  beyond  the  year.  Looking  at  the  terms 
of  the  document  however,  I  come  to  a  different  conclusion. 
A  printed  form  appears  to  have  been  filled  up.  This  form 
was  intended  for  a  variety  of  uses,  and  contemplated  a 
tenancy  continuing  beyond  the  first  year.  The  original 
words  in  the  habendum  appear  on  the  face  of  the  instru- 
ment to  be  obliterated,  and  other  words  introduced  in 
writing,  I  am  of  opinion  that  under  the  circumstances  we 
may  look  at  the  words  struck  out,  and  see  what  the  inten- 
tion of  the  parties  must  have  been  in  striking  out  one  set 
of  wordsand  introducing  the  other.  Undoubtedly  you  could 
not  control  such  an  instrument  by  parol  evidence,  but  it  is 
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£xcA.  of  PUat,  new  to  me  that  it  is  not  competent  for  us  to  look  at  matters 
1834. 
^  '  ^     on  the  face  of  the  document  which  explain  an  obfiteration. 

Strickland    If  we  may  do  80,  it  would  be  difficult  to  establish  that  we 
Maxwell,     sre  not  to  be  at  liberty  to  draw  the  inference  which  arises. 
Now  here  the  facts  are  pregnant  with  the  inference  that 
the  parties  intended  to  exclude  the  continuance  of  the 
tenancy  for  more  than  one  year.     It  has  been  urged  upon 
us  by  Mr.  Alexander^  that,  if  words  are  doubtful,  they  are 
to  be  taken  against  the  grantor,  whose  words  they  are; 
but  I  think  that  there  is  no  doubt  on  these  words,  and 
then  the  rule  is  clear  that  you  cannot  control  the  express 
words  of  the  party  by  implication.     I  think  that  it  must 
be  taken  in  this  case,  that  when  the  words  originally  in 
the  habendum  of  this  lease  were  struck  out,  the   stipula- 
tions only  which  were  applicable  to  tfie  relation  between 
a  landlord  and  a  tenant  for  one  year  remained,  and  the 
rest  of  the  stipulations  not  applicable  to  such  a  relation 
were  surplusage.     If  that  be  so,  the  right  of  possession 
would  Test  in  Mr.  Strickland  at  the  expiration  of  the  year, 
and  no  notice  to  quit  was  necessary  for  the  purpose  of  de- 
termining the  tenancy  of  Smith.     Great  reliance  has  been 
placed  upon  the  clause  as  to  the  right  of  the  tenant  to  a 
way-going  crop.     Without  giving  any  opinion  as  to  whe- 
ther the  payment  of  the  rent  and  the  performance  of  the 
covenants  on  the  part  of  the  tenant  were  a  condition  prece- 
dent to  his  right  to  the  crop,  I  do  not  see  how  on  a  fair 
construction  of  the  document  it  can  be  contended  that  the 
tenant  had  a  right  to  the  possession;  he  paid  a  value,  and 
he  was  to  have  value  again,  not  the  crop.     The  expense 
of  taking  care  of  the  crop  and  of  getting  it  would  fall  on 
the  landlord  or  the  succeeding  tenant,  and  there  was  no 
occasion  for  the  tenant  to  have  a  right  to  go  on  the  land 
for  any  such  purpose.     It  seems  clear  that  he  was  not  to 
get  the  crop;  but  even  if  he  were,  that  would  only  give 
him  a  right  to  come  upon  the  land,  not  a  right  in  the 
land.    The  right  of  possession  in  such  case  is  in  the  land- 
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lord,  the  tenant  having  only  an  easement.     On  both  the  ^c*-  ^/  ^'*«*» 
grounds  which  have  been  argued,  I  am  of  opinion  that 
this  rule  should  be  discharged. 


GuRNEV,  B. — I  do  not  think  that  there  is  any  uncer- 
tainty as  to  the  term  granted  by  this  lease.  The  haben- 
dum is  for  one  year,  and  I  do  not  think  that  the  subse- 
quent stipulations  raise  any  doubt  as  to  the  meaning  of  the 
habendum.  At  most,  these  stipulations  would  only  amount 
to  this,  that  though  the  tenancy  contemplated  was  for  one 
year,  yet  that,  if  it  continued  longer,  those  stipulations 
should  apply.  As  to  the  other  point,  it  is  clear  that  the 
tenant  was  only  entitled  to  the  value  of  the  crop,  and  had 
no  right  to  the  possession  of  the  land.  If  so,  the  defence 
failed,  because  the  defendants  took  possession,  locked  the 
gates,  and  excluded  the  landlord. 

Rule  discharged. 


Strickland 
Maxwell. 


Alivon  and  Another  v,  Furmval. 

X  HIS  was  an  action  upon  a  French  judgment  brought 
by  the  plaintiff's,  who  (were  foreigners  and  resided  in 
France,  in  which  the  Master,  pursuant  to  a  former  rule 
which  had  been  referred  to  him,  directed  that  the  plain- 
tiffs should  give  security  for  costs  to  the  amount  of  150/. 
At  the  trial  the  plaintiffs  were  nonsuited,  but  leave  was 
reserved  to  them  to  move  to  enter  a  verdict.  A  rule  to 
shew  cause  why  a  verdict  should  not  be  entered  for  the 
plaintiffs  or  a  new  trial  had  was  afterwards  obtained,  and 
pending  that  rule — 

Follett  obtained  a  rule  to  shew  cause  why  it  should  not 
be  referred  to  the  Master  to  direct  further  security  to  be 
given,  and  why  proceedings  should  not  be  stayed  until 


The  Court  will 
not  make  an 
order  for  fur- 
ther security  for 
costs  after  issue 
joined  and  the 
cause  has  been 
tried  and  a  rule 
obtained  for  a 
new  trial,  even 
although  the 
defendant's 
costs  actually 
incurred  were 
more  than  tre- 
ble in  amount 
to  the  sum  for 
which  security 
had  been  re- 
quired by  the 
Master  in  the 
first  instance. 


VOL.  II. 
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Exch.  of  PUoi,  such  security  was  given.    This  rule  was  obtained  on  an 

N...^,^^^     affidavit,  that,  in  consequence  of  a  commission  to  examine 

Alivon       witnesses  in  France,  and  other  expensive  proceedings,  the 

Fdrnival.     costs  already  incurred  by  the  defendant  amounted  to  more 

than  500/L 

BompctSf  Serjt.,  and  Manning,  shewed  cause. — The 
application  is'made^^too  late, 'and  is  without  precedent.  In 
an  anonymous  case  in  5  Price,  610,  it  is  laid  down  that 
an  application  for  security  for  costs  ought  to  be  made  in 
the  very  earliest  stage  of  the  proceedings,  and  ought  not 
to  be  granted  after  issue  f  joined  in  any  case.  And  now 
by  the  rule  of  all  the  Courts,  R.  98,  H.  T.  2  WilL  4,  it 
is  expressly  provided  that  "  an  application  to  compel  the 
plaintiff  to  give  security  for  costs^ust,  in^ordinary  cases, 
be  made  before  issue  joined"  (a).  The  principle  upon 
which  that  practice  has  been  established  applies  with  pe- 
culiar force  to  the  present  application.  The  plaintiffs 
and  their  attornies  have  gone  on  to  incur  further  costs, 
upon  the  understanding  that  they  had  fully  complied  with 
the  requisition  for  securities  for  costs.  They  also  in- 
curred costs  about  this  commission,  and  have  since  pro- 
ceeded to  an  expensive  trial,  without  receiving  any  intima- 
tion that  the  fruits  of  their  labour  and  disbursement  were 
to  be  intercepted  by  such  an  application. 

FoUeitf  contrd. — It  is  admitted  that  the  general  rule  is, 
that  an  application  for  security  for  costs  must  be  made 
before  issue  joined ;  but  that  rule  ought  not  to  prevail  in 
a  case  like  the  present,  as  it  would  be  imposing  a  peculiar 
hardship  on  the  defendant  and  his  attorney.  The  object 
of  the  Courts  in  compelling  security  for  costs  to  be  given 
where  the  plaintiff  resides  out  of  their  jurisdiction,  is  to 
place  the  parties  on  an  equal  footing  as  to  their  power  of 

(fl)  See  2  Cr.  &  J.  196,  n.  (»). 
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obtaining  costs  when  successful.     There  is  no  statute  au-  ^^^h,  of  Pkat, 
thorizing  the  Court  to  interfere,  but  their  interference  is  ^  *  ^ 

simply  an  equitable  proceeding.     It  is  equally  essential        Alivon 
that  the  Court  should  interfere,  where  the  security,  though      Furnival. 
adequate  in  the  first  instance,  afterwards  turns  out  to  be 
greatly  insufficient  to  secure  the  payment  of  the  amount 
of  costs  incurred. 

The  Court,  after  adverting  to  the  rule  as  to  the  time 
within  which  an  apphcation  for  security  for  costs  should 
be  made,  said  that  the  present  application  was  quite  un« 
precedented,  and  could  not  be  sustained. 

Rule  discharged,  with  costs. 


END  OF  HILARY  TERM. 
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1834.  MEMORANDA. 

UURING  the  vacation  after  last  Hilary  Term  his  Ma- 
jesty was  pleased,  by  his  letters  patent,  to  grant  the  dig- 
nity of  a  Baron  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  to  the  Right  Honourable  Sir  Thomas  Den- 
man,  Knight,  Chief  Justice  of  the  Court  of  King's  Bench, 
and  the  heirs  of  his  body  lawfully  begotten,  by  the  Dame, 
style,  and  title  of  Baron  Denman  of  Dovedale,  in  the 
county  of  Derby, 

In  the  same  vacation,  Mr.  Baron  Bayley  resigned  his  seat 
on  the  Bench  of  the  Court  of  Exchequer,  having  been  a 
Judge  in  the  Court  of  King's  Bench  from  Easter  Term, 
1808,  until  Michaelmas  Term,  1830,  when  he  resigned  his 
seat  on  the  bench  of  that  Court,  and  was  appointed  one  of 
the  Barons  of  this  Court.  On  his  final  retirement  from 
the  Bench  he  was  created  a  Baronet.    He  was  succeeded 
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by  John  Williams,  Esq.,  who  was  first  called  to  the  de-         1834. 
gree  of  Serjeant  at  law,  and  gave  rings  with  the  motto, 
*•  Tutela  legumf  and  who  afterwards  received  the  honour 
of  knighthood. 

Sir  William  Home,  in  the  same  vacation,  resigned  the 
office  of  Attorney-general,  and  was  succeeded  in  that  office 
by  Sir  John  Campbell,  Knight,  his  Majesty's  Solicitor-gen- 
eral. Charles  Christopher  PepySy  Esq.,  one  of  his  Majes- 
ty's Counsel,  succeeded  Sir  John  Campbell  \n  the  office  of 
Solicitor-general,  and  received  the  honour  of  knighthood. 

Mr.  Serjeant  Jones,  in  this  vacation,  received  his  Ma- 
jesty's licence  to  bear  the  surname  of  Atcherley,  in  pursu- 
ance of  the  will  of  his  late  maternal  uncle. 

Early  in  Easter  Term  Mr.  Justice  Parke,  Mr.  Justice 
Alderson,  Mr.  Baron  Vaughan,  and  Mr.  Baron  Williams, 
resigned  their  seats  in  their  respective  Courts.  Mr.  Jus- 
tice Parke  and  Mr.  Justice  Alderson  were  appointed 
Barons  of  the  Court  of  Exchequer ;  Mr.  Baron  Vaughan 
was  created  a  member  of  the  Privy  Council,  and  was  ap- 
pointed a  Judge  of  the  Court  of  Common  Pleas,  and  Mr. 
Baron  Williams  a  Judge  of  the  Court  of  King*s  Bench. 
They  took  their  seats  in  the  several  Courts,  according  to 
the  last-mentioned  appointments,  on  the  ^th  day  of  April. 


On  Friday  the  25th  of  April,  in  this  Term,  the  following 
Warrant  was  read  by  the  officer  of  the  Court,  and 
ordered  to  be  entered  of  record : — 

WILLIAM,  R. 

Whereas  it  hath  been  represented  to  us  that  it  would 
tend  to  the  general  dispatch  of  the  business  now  pend- 
ing in  our  several  Courts  of  common  law  at  Westminster, 
if  the  right  of  counsel  to  practise,  plead,  and  be  heard. 


5(30  MEMORANDA^ 

1834.  extended  equally  to  all  the  said  Courts;  but  such  object 
cannot  be  effected  so  long  as  the  Serjeants  at  law  have  the 
exclusive  privilege  of  practising,  pleading,  and  audience, 
during  term  time,  in  our  Court  of  Common  Pleas  at  West' 
minster :  We  do  therefore  hereby  order  and  direct  that  the 
right  of  practising,  pleading,  and  audience  in  our  said 
Court  of  Common  Pleas  during  term  time  shall,  upon  and 
from  the  first  day  of  Trinity  Term  now  next  ensuing, 
cease  to  be  exercised  exclusively  by  the  Serjeants  at  law; 
and  that,  upon  and  from  that  day,  our  counsel  learned  in 
the  law,  and  all  other  barristers  at  law,  shall  and  may,  ac- 
cording to  their  respective  rank  and  seniority,  have  and 
exercise  equal  right  and  privilege  of  practising,  pleading, 
and  audience  in  the  said  Court  of  Common  Pleas  at  West- 
minster, with  the  Serjeants  at  law :  And  we  do  hereby  will 
and  require  you  to  signify  to  Sir  Nicolas  Conyngham  Tin* 
dalf  knight,  our  Chief  Justice,  and  his  companions.  Justices 
of  our  said  Court  of  Common  Pleas,  this  our  royal  will  and 
pleasure,  requiring  them  to  make  proper  rules  and  orders 
of  the  said  Court,  and  to  do  whatever  may  be  necessary  to 
carry  this  our  purpose  into  effect.  And  whereas  we  are 
graciously  pleased,  as  a  mark  of  our  royal  favour,  to  con- 
fer upon  the  Serjeants  at  law  hereinafter  named,  being 
Serjeants  at  this  present  time  in  actual  practice  in  our  said 
Court  of  Common  Pleas,  some  permanent  rank  and  place 
in  all  our  Courts  of  law  and  equity;  we  do  hereby  further 
order  and  direct  that  Vitruvius  Lawes,  Thomas  ZyOyley^ 
Thomas  Peake,  William  St.  Julian  Arabin,  John  Adams, 
Thomas  Andrews,  Henry  Storks,  Ebenezer  Ludlow,  John 
Scriven,  Henry  John  Stephen,  Charles  Carpenter  Bompas, 
Edward  Goulburn,  George  Heath,  John  Taylor  Coleridge, 
and  Thomas  Noon  Talfourd,  Serjeants  at  law,  shall  from 
henceforth;  according  to  their  respective  seniority  amongst 
themselves,  have  rank,  place,  and  audience,  in  all  our 
Courts  of  law  and  equity,  next  after  John  Balguy,  Esq., 
one  of  our  counsel  learned  in  the  law :  And  we  do  hereby 
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will  and  require  you  not  only  to  cause  this  our  direction  to  1834. 
be  observed  in  our  Court  of  Chancery ^  but  also  to  signify 
to  the  Judges  of  our  several  other  Courts  at  Westminster 
that  it  is  our  express  pleasure  that  the  same  course  be  ob- 
served in  all  our  said  Courts.  Given  at  our  Court  of  St, 
Jameses,  this  24th  day  of  Aprily  in  the  Fourth  year  of  our 
reign. 

•^  To  the  Rt.  Hon.  Henry ^  Lord  Brougham  and  Vaux, 
"  Lord  High  Chancellor  of  Great  Britain.'^ 


EXCHEQUER  OF  PLEAS. 

Elizabeth  Sheriff  Russel  v.  Robertson  Buchanan, 
Nathaniel  Nicholls,  and  Frances  Russel,  spinster, 
Mary  Russel,  spinster,  Elizabeth  Russel,  spinster, 
Ellen  Russel,  spinster,  and  Jane  Russel,  spinster, 
Infants  under  the  Age  of  Twenty-one  Years,  by  Andrew 
Buchanan,  their  Guardian. 

JljY  order  of  the  Vice-Chancellor,  the  following  case  was  R-  B.  devised 

^  «       ^,  .    .  /» .1  •     /-^         ^  certain  freehold 

sent  for  the  opinion  ot  this  Court: —  premises  to  his 

Robert  Brotvn,  late  of  Streatham,  in  the  county  of  Sur-  r\^"!J"»  T 

'  '  ^  dowhood,  and 

rev,  Esq.,  deceased,  was  at  his  death  possessed  of  a  very  after  her  death 

or  marriage  to 
his  nephew  R, 
B.  R,  for  life,  and  after  his  decease  "  unto  and  equally  between  all  and  every  the  children  of  his 
•aid  nephew  ii.J?./2,,  their  heirs  and  assigns  respectively,  as  tenants  in  common,  if  more  than  one, 
and  if  there  should  be  but  one  child,  then  the  whole  to  such  only  child,  his  or  her  heirs  and  assigns ; 
but  in  case  there  should  be  no  child  or  children  of  his  said  nephew  R.  B.  R.  living  at  the  time  of 
the  decease  or  marrying  again  of  the  testator's  ssud  wife,  then  over;"  and  he  devised  the  residue  of 
his  real  estate  to  certain  other  persons  in  fee.  By  a  codicil,  bearing  the  same  date  as  the  will,  and 
executed  at  the  same  time,  the  testator  directed  "  that  neither  the  said  R,  B,  iZ.,  nor  any  or  eitfier  of 
his  usue,  shallf  by  virtue  of  this  my  willy  take  cr  he  considered  as  entitled  to  a  vested  interest  or  in- 
terests, unless  and  until  they  shall  respectively  attain  the  age  of  twenty-one  years."  The  testator's 
widow  died  in  the  lifetime  of  R,  B.  72.,  who,  (having  attained  twenty-one),  upon  her  decease,  en- 
tered into  possession  of  the  devised  estate,  and  afterwards  died,  leaving  several  children  him  sur- 
viving,  all  under  the  age  of  twenty-one  years : — Held,  that  the  devise  to  the  children,  and  the  sub- 
stituted devises  over,  failed  of  eflect,  and  that  the  devised  estate  descended  to  the  testator's  heir-at- 
law. 
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Exrh,  of  Pieas,  large  personal  estate,  and  was  also  in  liis  lifetime,  and  at 
^  '  ^  the  time  of  making  his  will  hereinafter  mentioned,  and 
RussEL  from  thenceforth,  and  at  the  time  of  his  death,  seised  in  fee 
Buchanan,  simple  in  possession  of  and  in  divers  hereditaments  and 
premises,  and  amongst  others  of  and  in  a  certain  mansion- 
house,  and  certain  messuages,  lands,  and  hereditaments 
situate  at  Streatham  aforesaid,  and  hereinafter  mentioned; 
and,  being  so  seised,  the  said  Robert  Broum  did,  when  he 
was  of  sound  and  disposing  mind,  memory,  and  under- 
standing, and  on  the  12th  day  of  March ^  1814,  duly  make 
and  publish  bis  last  will  and  testament  in  writing  of  that 
date,  and  which  was  executed  by  him  and  attested  so  as 
to  pass  freehold  estates  of  inheritance,  whereby,  after  cer- 
tain bequests,  he  gave  and  devised  to  his  wife,  Susanna 
Brown,  all  that  his  capital  mansion-house,  with  the  lands, 
tenements,  and  hereditaments  thereunto  belonging,  and 
wherein  he  then  resided,  situate  at  Streatham,  in  the 
county  of  Surrey,  which  he  had  purchased  of  Lord  Wii- 
Ham  Bussellf  together  with  all  the  new  buildings  and  ad- 
ditions made  thereto,  and  all  other  his  messuages,  lands, 
tenements,  and  hereditaments  whatsoever,  at  Streatham 
aforesaid,  to  hold  the  same  unto  his  said  wife  and  her  as- 
signs for  and  during  the  term  of  her  natural  life ;  provided 
always,  that  in  case  his  said  wife  should  at  any  time  after 
his  decease  marry  again,  then  the  said  testator  did  there- 
by absolutely  revoke,  annul,  and  make  void  all  and  every 
the  devises  and  bequests  in  bis  said  will  contained  in  her 
favour,  and  instead  and  in  lieu  thereof  he  gave  and  be- 
queathed to  the  executors  of  his  said  will,  and  the  survi- 
vor of  them,  his  executors  and  administrators,  for  and 
during  the  term  of  the  natural  life  of  his  said  wife,  the  an- 
nuity in  the  said  will  mentioned ;  and  from  and  immediately 
after  the  decease  or  marrying  again  of  his  said  wife,  the 
said  testator  gave  and  devised  to  his  nephew,  Robert 
Brown  Russel,  all  those  his  said  capital  and  other  mes- 
suages,  lands,  tenements,    hereditaments,  and  premises 
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thereinbefore  mentioned,  situate  and  being  at  Streathatn  Exch.oJ  Pleas, 
aforesaid,  with  their  appurtenances,  to  hold   to  his  said     v.^^.^^.^ 
nephew  Robert  B,  Russel,  and  his  assigns,  for  and  during        Russel 
the  term  of  his  natural  hfe ;  and  from  and  after  the  decease      Buchanan. 
of  his  said  nephew  R,  B.  Russel^  the  said  testator  gave 
and  devised  the  said  capital  and  other  messuages,  lands, 
tenements,   hereditaments,     and   premises   at   Streatham 
aforesaid,  with  their  appurtenances,  unto  and  equally  be^ 
tween  all  and  every  the  children  of  his  said  nephew  R.  B. 
Russel,  lawfully  begotten,  their  heirs  and  assigns  respec- 
tively, as  tenants  in  common^  and  not  as  joint  tenants,  if 
more  than  one,  and  if  there  should  be  but  o^e  child,  then 
the  whole  to  such  only  child,  his  or  her  heirs  and  assigns; 
but  in  case  there  should  be  no  child  or  children  of  his  said 
nephew,  R.  B,  Russel,  living  at  the  time  of  the  decease  or 
marrying  again  of  his  the  testator's  said  wife,  then  he  gave 
and  devised  the  said  capital  and  other  messuages,  lands, 
tenements,   hereditaments,   and  premises  at    Streatham 
aforesaid,   unto  his  said  executors,  and  the  survivor  of 
them,  his  executors  and  administrators,  in  trust  and  for 
the  sole  and  separate  use  and  benefit  of  his  the  testator's 
niece,  Mary  Russel,  exclusive  and  independent  of  the 
control,  debts,  or  engagements  of  any  husband  or  hus- 
bands she  might  happen  to  marry;  and  from  and  after  the 
decease  of  his  said  niece,  Mary. Russel,  in  trust  for  all  and 
every  her  child  and  children  lawfully  to  be  begotten,  if 
more  than  one,  their  respective  heirs  and  assigns,  as  tenants 
in  common,  and  not  as  joint  tenants,  and  if  but  one  child, 
then  in  trust  for  such  only  child,  his  or  her  heirs  or  assigns; 
and  in  case  of  the  respective  deceases  of  the  said  Robert 
B,  Russel  and  Mary  Russel,  without  leaving  any  child  or 
children  who  should  be  living  at  the  decease  or  marrying 
again  of  his  the   said  testator's  said  wife,  then  he  gave 
and  devised  his  said  capital  and  other  messuages,  lands, 
tenements,  hereditaments,  and  premises,  with  the  appur- 
tenances, at  Streatham  aforesaid,   unto  and  equally  be- 
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Etch,  of  Pleat,  twcen  Robert  Cosier,  John  Coster,  and  Mary  Ann  SguoT' 
.  ^'  ^  rey,  the  children  of  Robert  Coster  and  Hannah  Coster, 
RU88EL  their  heirs  and  assigns  respectively,  as  tenants  in  comnxmy 
Buchanan.  ^^^  ^^^  ^^  joint  tenants ;  and  the  said  Robert  Brown,  by 
his  said  will^  gave  and  bequeathed  the  rest,  residue,  and 
remainder  of  his  estate  and  effects  whatsoever  and  where- 
soever, and  of  what  nature  or  kind  soever,  from  and  after 
the  decease  or  marrying  again  of  his  said  wife,  the  said  Sur 
sannaBroum,  which  should  first  happen,  unto  and  between 
his  said  nephew  Robert  Brown  Russel,  and  his  said  niece 
Mary  Russel,  spinster,  in  equal  shares  and  proportions, 
share  and  share  alike,  with  divers  bequests  over  of  such 
residuary  estate  and  effects,  upon  certain  events  which  did 
not  happen,  for  the  benefit  of  the  children  of  the  said 
Robert  Brown  Russel  and  Mary  Russel,  spinster,  and  of 
the  said  Robert  Coster,  John  Coster,  and  Mary  Ann 
Squarrey. 

The  said  Robert  Broum  afterwards,  on  the  same  ISth 
day  of  March,  1834,  and  when  he  was  of  sound  and 
disposing  mind,  memory,  and  understanding,  duly  made 
and  published  a  codicil  or  instrument  in  writing  of  that 
date  to  his  said  last  will  and  testament,  and  which  was 
executed  by  him  and  attested  so  as  to  pass  freehold 
estates  of  inheritance,  and  which  codicil  or  instrument  in 
writing  is  in  the  words  and  figures  following,  that  is  to  say, 
— "  This  is  a  codicil  to  my  foregoing  will.  It  is  my  will 
and  mind,  and  I  do  hereby  direct  that  neither  the  said  Ro- 
bert Brown  Russel  nor  Mary  Russel,  nor  any  or  either  of 
their  issue  respectively,  nor  the  said  Robert  Coster,  John 
Coster,  or  Mary  Ann  Squarrey,  nor  any  or  either  of  their 
issue  respectively,  shall,  by  virtue  of  this  my  will,  take  or 
be  considered  as  entitled  to  a  vested  interest  or  interests, 
unless  and  until  they  shall  respectively  attain  the  age  of 
21  years  ;  and  in  case  of  the  death  of  any  one  or  more  of 
such  children  under  such  age,  then  the  share  of  such  child 
or  children  so  dying  shall  goto  the  surviving  brothers  and 
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sisters^  or  brother  or  sister,  as  the  case  may  be,  of  such   -E*cA.  of  PUas, 
child  or  children  so  dying,  their,  his,  or  her  heirs  and  as-     n^....^^J^ 
signs  respectively,  upon  their  respectively  attaining  the        Russel 
age  of  21  years."     Which  said  ivill  and  codicil  are  to  be      Buchanan. 
considered  as  part  of  this  case,  and  reference  to  any  part 
of  which  not  hereinbefore  set  out  may  be  made  upon  the 
argument  by  the  counsel  for  any  of  the  parties. 

The  said  Robert  Brown  shortly  after  the  date  and  exe- 
cution of  his  said  will  and  codicil,  and  in  the  said  month  of 
March,  1814^  departed  this  life,  without  having  in  any 
manner  revoked  or  altered  his  said  will  or  codicil,  save  as 
the  said  will  may  be  revoked  by  the  said  codicil,  and  with- 
out having  in  any  manner  revoked  or  altered  the  said  co- 
dicil^ leaving  the  said  Susanna  Brown,  his  widow,  and  Ro- 
bert William  Brown,  his  only  son  and  heir-at-law,  and  the 
said  Robert  Brown  Russel  and  Mary  Russel,  spinster,  re* 
spectively  him  surviving.  The  said  testator,  Robert 
Brown,  was  not,  at  the  respective  times  of  making  his  said 
will  and  of  his  death,  seised  of  any  lands^  hereditaments, 
or  premises,  other  than  and  except  the  said  mansion-house, 
lands^  hereditaments,  and  premises  at  Streatham  aforesaid, 
and  certain  other  hereditaments  by  his  said  will  specifically 
disposed  of  in  manner  therein  mentioned.  The  said  Su- 
sanna Brown,  his  widow,  never,  after  the  death  of  the 
said  testator,  Robert  Brown,  intermarried  again,  or  be- 
came the  wife  of  any  other  person ;  and  the  said  Susanna 
Brown,  widow,  upon  the  death  of  the  said  testator,  Robert 
Brown,  under  and  by  virtue  of  the  said  will,  entered  into 
the  possession  of  the  said  mansion-house,  lands,  heredita- 
ments, and  premises  at  Streatham  aforesaid,  and  into  the 
perception  and  receipt  of  the  rents  and  profits  thereof  re- 
spectively, and  she  continued  in  such  possession  and  in 
such  perception  and  receipt  down  to  the  period  of  her 
death,  which  took  place  in  the  month  oi  September,  18S9. 

The  said  Robert  William  Brown,  the  said  testator 
Robert  Brown's  heir-at-law,  departed  this  life  in  the  life- 
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^ch.ofPieai»  time  of  liis  mother^  the  said  Susanna  Brown,  widow,  without 
^      V     ^     issue,  and  intestate,  and  without  having  done  or  joined  in 
RussEL        doing  any  act  in  law  whatsoever  for  the  jpurpose  of  con- 
BocHANAN.     veying  or  assuring  away,  or  for  the  purpose  of  charging  or 
incumbering  any  right,  title,  or  interest  of  or  to  the  said 
capital  mansion-house,  lands,  hereditaments,  and  premises 
at  Streatham  aforesaid,  or  of  or  to  the  rents  and  profits 
thereof  respectively ;  and  the  said  Robert  William  Brown 
left  the  said  Robert  Brown  Russel,  his  cousin  and  heir-at- 
law,  him  surviving,  and  who,  upon  the  death  of  the  said 
Robert  William  Brown,  became  the  heir-at-law  of  the 
said  testator  Robert  Brown. 

The  said  Robert  Brown  Russel,  after  the  death  of  the 
said  testator  Robert  Brown,  and  during  the  lifetime  of  the 
said  Susanna  Brown,  widow,  intermarried  with  the  plain- 
tiff, then  Elizabeth  Sheriff  Buchanan,  spinster,  and  there 
are  issue  of  such  marriage  five  children  and  no  more,  name- 
ly, the  defendants,  Frances  Russel,  spinster,  Mary  Russel, 
spinster,  Elizabeth  Russel,  spinsier,  EUen  Russel,  spinster, 
and  Jane  Russel,  spinster,  who  are  all  infants  under  the  age 
of  twenty-one  years,  and  who  were  all  born  during  the 
lifetime  of  the  said  Susanna  Brown,  widow ;  and  the  said 
Frances  Russel  is  the  eldest  of  such  five  children,  and  is 
of  the  age  of  thirteen  years,  or  thereabouts,  and  the  said 
Robert  Brown  Russel  never  had  any  other  child  or  chil- 
dren, except  the  said  defendants,  his  five  daughters,  as 
hereinbefore  mentioned. 

Upon  the  death  of  the  said  Susanna  Brown,  widow, 
the  said  Robert  Brown  Russel,  who,  during  the  lifetime  of 
the  said  Susanna  Brown,  widow,  had  attained  his  age  of 
twenty-one  years,  under  and  by  virtue  of  the  said  will 
and  codicil  of  the  said  testator,  Robert  Brown,  and  being 
such  heir-at-law,  entered  into  the  possession  of  the  said 
capital  mansion-house,  lands,  tenements,  hereditaments,  and 
premises  at  Streat/tam  aforesaid,  and  into  the  perception 
and  receipt  of  the  rents  and  profits  thereof;  and  he  con- 
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tinued  in  such  possession,  and  in  such  perception  and  re-  E^ch,  of  Pleas, 
ceipt,  down  to  the  time  of  his  death  hereinafter  mentioned.  ^  '    > 

The  said  Robert  Brown  Russel,  during  the  time  he  was  Russel 
in  such  possession  and  in  such  perception  and  receipt  as  Buchanan. 
aforesaid,  and  when  he  was  of  sound  and  disposing  mind, 
memory,  and  understanding,  and  on  the  13th  day  o£  April, 
1832,  duly  made  and  published  his  last  will  and  testament 
in  writing  of  that  date,  and  which  will  was  executed  by 
him  and  attested  so  as  to  pass  freehold  estates  of  inherit- 
ance ;  and  he  thereby,  after  bequeathing  certain  pecu- 
niary and  specific  legacies,  gave,  devised,  and  bequeathed 
all  his  freehold  and  copyhold  estates  of  which  he  might 
die  seised  or  possessed,  and  of  or  over  which  he  might 
have  a  disposing  power,  and  all  the  rest,  residue,  and 
remainder  of  his  personal  estate  of  which  he  might  die 
possessed,  of  whatever  nature,  and  wheresoever  situate, 
at  the  time  of  his  decease,  and  over  which  he  should  then 
have  a  disposing  power,  to  his  wife  the  plaintiff,  Elizabeth 
Sheriff  Russel y  late  Elizabeth  Sheriff  Buchanan,  spinster, 
the  defendants  Robertson  Buchanan,  esquire,  and  Naiha* 
niel  Nicholls,  merchant,  and  whom  he  by  his  said  will  ap- 
pointed the  executrix  and  executors  thereof,  and  to  the 
survivors  and  survivor  of  them,  her  or  his  heirs,  execu- 
tors, and  administrators,  upon  certain  trusts  in  the  said 
will  mentioned,  as  by  such  will,  reference  being  thereunto 
had,  will  appear.  Which  said  will  is  also  to  be  taken  as 
part  of  this  case,  and  reference  to  any  part  thereof,  not 
herein  set  out,  may  be  made  upon  the  argument  by  the 
counsel  for  any  of  the  parties. 

The  said  Robert  Broton  Russel  departed  this  life  on  the 
26th  day  oi  April,  1832,  without  having  revoked  or  in  any 
way  altered  his  said  will,  leaving  the  said  ^XdixnixS  Elizabeth 
Sheriff  Russel,  his  widow,  the  said  defendants  Robertson 
Buchanan,  Nathaniel  Nicholls,  and  the  said  defendants, 
his  said  hereinbefore  mentioned  five  infant  daughters,  his 
only  children  and  coheiresses  at  law  respectively,  him  sur- 
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Bxeh,  of  puoi,  viving;  and  the  said  defendants,  Frances  Russel,  spinster, 

^  '  ^     Mary  Russel,  spinster,  Elizabeth  Russel,  spinster,  EUem 

RuisEL       Russel,  spinster,  and  Jane  RusseU  spinster,  are  the  coheir- 

fa 

Buchanan,  esses  at  law  of  the  said  Robert  Wittiam  Broum,  and  of  the 
said  testator,  Robert  Brown.  The  said  Elizabeth  Sheriff 
Russel,  widow,  Robertson  Buchanan^  and  Nathaniel 
NichoUSf  have,  since  the  death  of  the  said  Robert  Brown 
Rusself  duly  proved  his  said  will  in  the  proper  Ecclesias- 
tical Court,  and  they  thereby  became  and  are  now  his 
legal  personal  representatives.  The  said  Elizabeth  Sheriff 
Russel,  widow,  on  the  6th  day  of  November  1832,  exhi- 
bited her  bill  of  complaint  in  his  Majesty's  High  Court  of 
Chancery,  at  Westminster,  against  the  said  Robertson 
Buchanan,  and  Nathaniel  Nieholls,  and  against  the  said 
Frances  Russel,  spinster,  Mary  Russel,  spinster,  Elizo' 
beth  Russel,  spinster,  Ellen  Russel,  spinster,  and  Jane 
Russel,  spinster,  stating  and  praying  to  the  effect  therein 
mentioned.  And  the  said  several  defendants  having  respec- 
tively appeared  to  and  put  in  their  respective  answers  to 
the  said  bill,  the  said  cause  came  on  to  be  heard  before 
his  Honor  the  Vice-chancellor  at  Westminster,  on  the 
^th  day  of  January,  1833,  when  his  Honor  amongst  other 
things  was  pleased  to  direct  a  case  to  be  made  for  the 
opinion  of  this  Honourable  Court  upon  the  following 
questions,  (that  is  to  say). 

First,  whether  the  said  Robert  Brown  Russel  took  any 
and  what  interest  in  the  said  capital  mansion-house,  lands, 
tenements,  hereditaments,  and  premises  at  Streatham  afore- 
said, or  in  the  rents  and  profits  thereof,  under  and  by 
virtue  of  the  said  will  and  codicil  of  the  testator  Robert 
Brown,  or  as  the  heir-at-law  of  the  said  Robert  William 
Brown,  or  as  the  heir-at-law  of  the  said  testator  Robert 
Brown. 

Secondly,  whether  the  said  defendants  Frances  Rusself 
spinster,  Mary  Russel,  spinster,  Elizabeth  Russel,  spinster' 
Ellen  Russel,  spinster,  and  Jane  Russel,  spinster,  the  in- 
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Ezch.  of  PUat,  common^  and  not  as  joint  tenants.*'  They,  therefore,  would 
V     V     "^     have  taken  a  vested  estate  in  fee  as  tenants  in  common  od 
RusiEL        their  father's  death.   Secondly,  it  is  also  clear  that  the  ulte- 
BucHANAN.     rior  events  mentioned  in  the  will  have  not  happened,  be- 
cause there  were  children  o{R.B.  Rtissel  living  at  the  death 
of  Mrs.  Broum,  the  testator's  widow.  Thirdly ^  the  residuary 
clause  cannot  have  any  operation  in  this  case.    A  residuary 
clause   is  only  operative  (assuming  the  words  of  it  to  be 
strong  enough)  to  pass  the  interest  of  the  testator  in  such 
of  his  then  real  estate  as  is  not  by  the  will  otherwise  dis- 
posed of.     The  residuary  clause  cannot  have  any  open* 
tion  where,  as  in  this  case,  at  the  death  of  the  testator  his 
interest  was,  by  the  anterior  part  of  the  will,  wholly  de- 
vised, and  the  failure  of  effect  of  those  devises  arose  from 
the  happening  of  events  subsequent  to  the  death  of  the 
testator,  the  time  from  which  the  will  speaks  and  takes 
effect.     In  Doe  dem.  Morris  v.   Underdown  (a),  the  de- 
visor devised  lands  to  A.  till  B.,  C,  and  D.  attained  their 
respective  ages  of  twenty-one,  and  then  to  jB.,  C,  and  D., 
and  their  heirs,  equally  to  be  divided  between  them  as 
tenants  in  common,  charged  with  the  payment  of  an  an- 
nuity of  10/.  by  B,y  C,  and  £).,  equally  and  proportiona- 
bly,  out  of  their  several  estates:  and  he  devised  other 
lands  to  ^.,  in  fee;  and  then  gave  all  the  rest,   residue, 
and  remainder  of  his  real  and  personal  estate,  not  before 
given,  to  E.J  her  heirs,  executors,  &c.,  and  directed  that 
his  debts,  &c.,  should  be  paid  out  of  the  estate  given  to 
A.  and  E.   B.  died  before  the  devisor,  but  (if  he  had  lived) 
would  have  been  of  age  at  the  time  of  the  trespass  and  eject- 
ment; it  was  holden,  that  the  devise  to  B.  was  a  lapsed 
devise,  and  that  the  heir-at-law  of  the  devisor  (not  the 
residuary  devisee)  was  entitled  to  B.^s  share,  as  not  being 
disposed    of   by  the   will — that    case    was    followed  by 
Roe  V.  Fludd  (6);    while  in  Doe  dem.  Wells  v.  Scott  {e), 
it  was  decided  that  the  residuary  clause  had  operation, 

(a)  Willcs,  293.      (6)  Fortescue,  186.     (c)  3  Mau.  &  Seiw.300. 
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B*ch.  of  PUast  tention  which  is  really  meant  to  be  expressed/*     What»- 
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->     ever,  however,  may  be  the  construction  of  the  codicil,  the 

RU88BL  Hqiitations  to  the  children  may,  under  one  or  the  other  of 
Buchanan,  two  weil-established  principles  of  law,  be  held  not  to  have 
failed  of  effect.  First,  it  is  conceded  that  the  children  of 
Robert  B.  Russel,  had  there  been  no  codicil,  would  have 
taken  vested  estates  under  the  will.  The  shares  of  the  chil- 
dren are  therefore  vested  under  the  clause  in  the  will,  sub- 
ject to  the  clause  in  the  codicil,  (which  is  a  condition  subse- 
quent, and  which  must  be  considered  as  contained  in  the 
same  instrument,  a  will  and  codicil  being  construed  as  one 
instrument.  Hill  v.  Chapman  (a)),  devesting  them  as  to  those 
children  who  die  under  the  age  of  twenty-one  years ;  or, 
secondly  f  if  the  codicil  creates  a  contingency,  the  devise  b 
to  be  assimilated  to  the  case  of  a  gift  to  a  person  when 
or  if  he  attains  twenty-one,  which,  though  it  be  contingent 
if  standing  alone,  Johnson  v.  Gabriel  (6),  yet,  if  followed 
by  a  limitation  over  in  case  the  devisee  die  under  that 
age,  the  devise  over  is  considered  as  explaining  the 
sense  in  which  the  words  importing  contingency  are  used, 
viz.  as  pointing  out  the  time  when  the  estate  of  the  de- 
visee is  to  become  absolute,  and  the  vesting  is  not  post- 
poned. In  the  case  of  Edwards  v.  Hammond  (e),  a  copy- 
holder surrendered  to  the  use  of  himself  for  life,  and  after 
his  decease  to  the  use  of  his  eldest  son  John  Hammond^ 
and  his  heirs,  '^  if  it  shall  happen  that  the  aforesaid  John 
Hammond  shall  live  to  attain  the  age  of  twenty-one  years, 
provided  and  upon  condition  that  if  it  shall  happen 
that  the  said  John  Hammond  shall  die  before  he  attain  the 
age  of  twenty-one  years,  then  to  remain  to  the  surren- 
deror and  his  heirs;**  and  it  was  held  that  it  was  an  inune- 
diate  devise  to  John  Hammond,  subject  to  be  defeated 
upon  a  condition  subsequent,  viz.  if  he  did  not  attain  the 
age  of  twenty -one  years;  and  this  case  was  followed  by 

(a)  1  Ves.  jun.  407-  (c)  3  Levinz,  132;  S.  C.  1  New 

(6)  Cro.  Eliz.  122.  Rep.  324,  n. 
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Bromfield  v.  Crowder  («),  and  Doe  v.  Moore  (6).     In  the   Exch,  of  pu<u, 
last  case.  Lord  EUenborough  laid  down  the  rule  that  **  a  ^  '    > 

devise  to  A.  when  he  attains  twenty-one,  to  hold  to  him  Russel 
and  his  heirs,  and  if  he  die  under  twenty-one  then  over,  Buchanan. 
does  not  make  the  devisee's  attaining  twenty-one  a  condi- 
tion precedent  to  the  vesting  of  the  interest  in  him,  but 
the  dying  under  twenty-one  is  a  condition  subsequent,  on 
which  the  estate  is  to  be  devested.'*  The  same  doctrine 
was  followed  in  Doe  d.  Roake  v.  Nowell(c),  and  Farmer  v. 
Francis  {d).  The  case  of  Montgomerie  v.  Woodley  {e)  is  also 
a  strong  authority  against  the  construction,  that,  in  this 
<:ase,  the  estates  of  the  children  are  contingent.  In  that 
case  the  testator  devised  certain  real  estates  to  trustees 
and  their  heirs,  to  the  use  of  his  grandson  William  Crisp 
Molineux  Montgomerie  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainders  in  strict  settle- 
ment to  Thomas  Tomlinson  Molineux  Montgomerie ,  and 
George  Stephen  Molineux  Montgomerie ,  for  their  lives,  and 
to  their  first  and  other  sons  successively,  remainder  to  the 
fifth,  sixth,  seventh,  and  every  other  son  of  Elizabeth 
Molineux  Montgomerie^  and  the  several  heirs  male  of  their 
bodies,  with  divers  remainders  over  to  the  sons  of  his 
daughter  lady  Burnaby,  and  of  his  other  daughters,  in 
strict  settlement,  and  the  ultimate  remainder  to  his  own 
right  heirs.  The  testator  then  added  a  clause,  directing 
**  that  neither  of  his  grandsons  above  named,  who  may  be 
born  of  the  bodies  of  the  aforesaid  Elizabeth  Molineux 
Montgomerie,  or  of  hia  aforesaid  daughter  Dame  Elizabeth 
Burnaby,  shall  take  or  come  into  possession  of  any  of  his 
estates  before  such  grandson  or  grandsons  shall  have  at- 
tained his  or  their  age  or  ages  of  twenty-five  years;*'  and  it 
was  held  that  this  declaration  applied  only  to  the  time  when 
the  devisees  were  to  be  entitled  to  the  possession,  and 

(a)  1  New  Rep.  313.  {d)  9  Moore,  310  j  2  Bingh.  161, 

(6)  14  East,  601.  S.  C. 

(c)  1  Mau.  &  Selw.  327;  S.  C.  6  (<?)  5  Ves.  522. 
Dow,  202. 
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Exch.  of  Pieaf,  did  DOt  postpone  the  vesting.     Secondly ,  as  there  is  no  de- 
V     vise  over  in  the  event  of  all  the  children  of  Robert  Brom 
RU88EL       Russel  dying  under  twenty-one,  their  shares  will^  if  Aat 
Buchanan,     event  should  happen,  remain  undevested,  the  rule  of  law 
being  that  estates  once  vested  shall  not  be  devested  unless 
all  the  events  upon  which  the  devesting  is  made  to  depend 
take  effect  (a).   Thirdly,  in  the  clause  giving  the  rimres  of'the 
children  dying  under  twenty-one  to  their  surviving  brothers 
and  sisters,  the  word  "surviving*"  must  be  construed  as 
"  other f'*  so  as  to  vest  the  shares  of  those  dying  under  the 
specified  age  in  all  those  who  attain  that  age  (A).   JFomriUy, 
the  devise  being  to  a  class,  and  it  being  the  evident  inten- 
tion of  the  testator  that  those  children  who  died  under 
twenty-one  should  take  no  benefit,  the  clause  of  survivor- 
ship in  the  codicil  must  be  held  to  carry  the  accruing  as 
well  as  the  original  shares,  so  as  to  prevent  the  estate  from 
becoming  divided  into  minute  proportions  (c).    In  Barker 
V.  Lee,  it  is  laid  down  that  an  exception   to   the   rule, 
that  the  clause  of  survivorship,  unless  extended  by  parti- 
cular words,  attaches  only  to  the  original  share,  is  where 
a  disposition  is  not  of  separate  legacies,  but  of  an  ag- 
gregate fund,  which   the  testator  meant  should   remain 
an    aggregate    fund,   and    should    uot   be    broken    into 
fragment:^  if  some   of  the  persons,  to  whom  interests  in 
it  were  given,  happened  to  die :  a  proposition,  the  good 
sense  of  which  equally  applies  to  devises  of  realty.     In 
the  case  of  Woodward  v.  Glasbrook  ((/),  which  decided 
that  what  goes  over  on    one  child's  death  shall  not  go 
over  again  a  second  time,  the  devisees  took  distinct  es- 
tates.     Fifthly,   if  the   children   take   vested   interests 

• 

{a)Sturge$$y,Pearson,\MdM»  8  Ves.  10;  Barlow  t.  Saiier,  17 

411 ;  Harrison  v.  Foreman^  6  Ves.  Ves.  479* 

207;  Graves  \.  BainbridgCf  1  Ves.  (c)  Barker   v.  Lee,  1    Turn.  & 

jun.  562.  Russ.  413;   Worledge  v.   Church- 

{h)   Pethywood  v.  Cooke,  Cro.  ill,  3  Bro.  C.  C.  466;  Pmn  f. 

VXxz,    62 ;   Harman  v.  Dicketuson,  Benson,  3  Atk.  80. 

1  Bro.  C.  C.  J)l ;  Wilmot  v.  Jf7/wo/,  (d)  2  \'ernon,  388. 
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they  will  be  entitled  to  the  rents  of  their  shares  from  M*ch.^pi§at, 
the  death  of  the  last  tenant  for  life,  until  their  estates  ^ 

become  indefeasible;  and,  if  any  of  them  die  under  the        Russel 

Ml 

Hge  of  twenty-one  years,  their  respective  representatives     Boguanan. 
will  be  entitled  to  the  rents  which  accrued  upon  their  re- 
spective shares  up  to  that  time  (a). 

PrestoUf  in  reply. — There  is  an  important  difference  be- 
tween this  case  and  those  which  have  been  cited,  there 
being  here  an  express  declaration  that  the  children  shall 
not  take  vested  interests  till  twenty-one ;  and  the  word 
''  vested  **  must  be  taken  in  its  technical  signification,  for 
there  is  nothing  in  the  codicil  to  shew  that  the  testator 
meant  to  use  the  word  ''  vested "  in  any  other  sense. 
The  Court  is  bound  to  give  effect,  if  possible,  to  every 
word  in  the  will ;  and  if  the  construction  contended  for  on 
the  other  side  is  right,  it  must  strike  out  of  this  will  alto- 
gether the  words  "  unless"  and  **  until."  The  remainder, 
therefore,  is  clearly  contingent  (6).  The  case  of  ManU 
gomerie  v.  fVoodley,  referred  to  and  so  strongly  relied 
upon  on  the  other  side,  has  no  application ;  for  there  the 
legal  estate  was  vested  in  trustees,  and  a  Court  of  equity 
was  called  on  to  interfere  in  respect  to  interests,  which 
were  purely  equitable.  But  here  the  question  arises 
upon  limitations  strictly  legal,  and  as  to  the  operation  of 
the  well-known  rule  of  law,  that  a  contingent  remainder 
is  destroyed  by  the  determination  of  the  particular  estate 
before  the  contingency  happens.  The  same  observation 
applies  to  the  case  of  Edwards  v.  Hammond,  in  which  the 
limitations  were  of  copyhold  estate,  to  which  this  rule  of 
law  does  not  apply.  According  to  the  rule  of  law,  if  a 
real  estate  is  limited  to  A,  for  Ufe  with  one  day  over,  after 
a  remainder  to  B.  for  life,  that  remainder  would  be  void. 

(a)  Shepherd  v.  Ingram,   Am-  letf,  supra,  675. 

bier,  448;  NicholU  v.  Osborne ,  2  (6)  Leake  v.  Robinson,  2  Meri- 

P.  Williams,  419;  Taylor  y.  John-  valft,  363,  387;  Judd  v.  JtM,  3 

son,  Id.  505;  Montgomerie  ?.  Wood-  Simons,  525. 
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Exch.  9/  Pleas,  If  there  is  one  day's  interval  between  the  determination 

1834 
y^^^^^^^L^    of  the  life  estate  and  the  time  when  the  remainder  is  to 

RusBEL       take  effect^  the  remainder   is  destroyed,  because  there 

Buchanan,    there  is  one  day  not  covered  by  the  livery.     The  moment 

it  is  admitted  that  the  right  to  the  rents  and  profits  would 

be  suspended  until  the  children  attained  twenty-one,  it 

must  also  be  admitted  that  the  interest  is  contingent  and 

the  right  is  gone  by  the  determination  of  the  particular 

estate  before  the  remainder  could  vest. 

Coote^  appeared  for  the  residuary  devisees  under 
Robert  Broums  will ;  but,  as  they  were  not  parties  to  the 
suit,  he  was  not  heard. 

Lord  Lyndhurst,  C.  B. — We  will  look  into  the  autho- 
rities, and  send  our  certificate  to  the  Vice-Chancellor. 

The  following  certificate  was  afterwards  sent : — 

'*  This  case  has  been  argued  before  us  by  counsel,  we 
have  considered  it,  and  are  of  opinion — 

*'  In  answer  to  the  first  question,  that  Robert  Brown 
Russell  took  a  fee  in  the  property  in  question  as  the  heir- 
at-law  of  the  testator  Robert  Brown. 

''  In  answer  to  the  second  question,  that  the  defendants 
Frances  Russel,  Mary  Russell  Elizabeth  Russel,  Ellen 
Russel,  and  Jane  Russel,  the  infants,  take  no  interest  in 
the  property  in  question,  either  under  the  will  and  codicil 
of  Robert  Brown,  or  as  the  heiresses-at-law  of  Robert 
Brown,  or  Robert  Brown  Russel. 

''In  answer  to  the  third  queBiion, tlmt EUzabeth Sheriff 
Russel,  Robertson  Buchanan,  and  Nathaniel  NichoUs,  take 
a  fee  in  the  property  in  question  under  the  will  of  Robert 
Brown  Russel. 

(Signed)        Lyndhurst, 

W,  BOLLAND, 

J.  Vaughan, 
"  April,  18i3V  J.  Williams. 
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Exch.  qfPUoi, 
1834. 

Burn  r.  Morris. 

X  ROVER  to  recover  the  value  of  a  Bank  of  England  a,  having  lost 
note  for  20/.,  which  had  been  lost  by  the  plaintiff.     At  u  was  found  by 
the  trial,  before  BoUand,  B.,  at  the  London  Sittings  after  t^'eTto^V* 
last  ^tVarv  Term,  it  appeared  that  the  plaintiff *8  clerk  changed,  and  c. 

^  .         .  changed  it  ac- 

had  lost  the  note  in  question  in  the  street,  on  the  cordingiy.  b., 
morning  of  the  8th  of  November,  and  that  it  was  found  S'^l^T^ 
by  a  woman  on  the  same  day,  who  took  it  to  the  de-  f ***>?«  of  stcai- 

^  ^  "^  ^  ingthenote,gave 

fendant's  the  following  morning  to  get  it  changed ;  the  A,  7L  as  part  of 
defendant  said  he  would  change  the  note  for  a  pound,  an  action  of  tro- 
which  she  consented  to  give.    She  told  the  defendant  that  "^  »>'0"8)>^by 

^  A,  against  C.  to 

she  had  found  the  note.     The  defendant's  son  then  went  recover  the  va- 
lue of  the  note : 

to  the  Bank  of  England,  and  on  his  return  told  the  woman  —Held,  that 
that  he  could  get  it  changed  if  she  would  give  him  another  m^JJJSnaWc* 
pound,  which  she  agnreed  to  do.     The  woman  was  then  and  that  the  ac- 

*^  °    ^  reptance  of  part 

paid    eighteen  sovereigns  by   the  defendant's   son,   the  didnotaflinn 
father  being  present,  and  telling  his  son  he  had  better  waive  the  tort, 
keep   the  half-sovereigns    as   they  would  be  useful  for  JlJinJ^n'^umtnu- 
change.    The  plaintiff's  clerk  afterwards  traced  out  the  tion  of  the  da- 
woman,  and  she  was  taken  before  the  Lord  Mayor,  and  "**^** 
seven  sovereigns  of  the  change  were  returned  to  the  clerk 
as  part,  being  all  that  she  had  left  of  the  money.     A  clerk 
from  the  Bank  of  England  produced  the  note,  indorsed — 
*'•/",  Morris,  1,  Charles  Street,  Hatton  Garden;''  and  stated 
that  it  was  so  indorsed  when  brought  to  him  on  the  9th 
oi  November,  and  that  twenty  sovereigns  were  given  for 
it     The  plaintiff's  clerk  said  that  he  had  not  the  numbers 
of  the  notes  when  he  lost  them,  but  that  he  obtained  the 
numbers  of  the  notes  from  a  Mr.  Fennell,  who  was  called 
and  proved  that  he  obtained  some  10/.  and  20L  notes  from 
the  Bank  of  England,  which  he  gave  to  the  plaintiff.   That 
he  only  knew  that  this  was  one  of  them  from  its  being  one 
of  the  numbers  that  they  told  him  at  the  Bank  they  had 
given  him.     The  plaintiff's  clerk  on  being  recalled  stated 
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Exch.  of  PUas,  that  the  note  produced  was  the  one  he  had  lost;  that  he  had 

1834 

an  imperfect  recollection  of  the  date  and  number  of  the 

note  from  seeing  it  lying  on  the  desk,  and  that  when  he 

afterwards  got  the  dates  and  numbers  from  Mr.  Fetmett^ 

it  fortified   his  recollection  that  it  was  the  note.     The 

learned  Baron  left  two  questions  to  the  jury: — Firsts 

whether  they  were  satisfied  of  the  identity  of  the  note 

produced  with  the  one  that  had  been  lost     Setumdlf, 

whether  the  defendant  was  the  person  who  got  the  note 

changed  by  means  of  his  son,  and  added  that,  if  the  son 

did  it  as  the  agent  of  his  father,  the  defendant  was  limbla 

The  jury  found  in  the  affirmative^  and  gave  a  verdict  for 

the  plaintijBT — damages,  13/.     The  learned  Baron  having 

given  the  defendant  leave  to  move  to  enter  a  nonsuit — 

BompciSf  Serjt.,  now  moved  accordingly: — First,  there 
was  not  sufficient  evidence  that  the  20L  note  produced 
was  the  one  that  was  lost;  there  was  not  sufficient  evidence 
of  the  identity.  [Lord  Lyndhurst,  C.  B. — ^That  was  a 
question  for  the  jury,  and  they  have  found  that  it  was  the 
same  note.  Surely  there  was  evidence  on  which  the  jury 
had  a  right  to  come  to  that  conclusion.]  Then,  secondly^ 
the  plaintifi^  in  this  case,  having  received  11.  as  a  part  of 
the  proceeds  of  the  note,  has  affirmed  the  act  of  the  de- 
fendant in  changing  the  note,  and  he  has  therefore  no 
right  to  maintain  trover.  Although  the  conversion  was 
unlawful,  yet,  if  the  party  adopts  the  act,  he  cannot  after- 
wards treat  it  as  a  wrongful  act.  Thus,  in  Brewer  y.SpoT' 
row  (a),  where  a  party  had  improperly  sold  the  goods  of 
a  bankrupt,  it  was  held  that  it  was  competent  to  the  as- 
signees either  to  treat  him  as  a  wrongdoer,  and  disaffirm 
his  acts,  or  to  affirm  his  acts  and  treat  him  as  their  agent; 
but  that,  if  they  once  affirmed  his  acts  and  treated  him  as 
their  agent,  they  could  not  afterwards  treat  him  as  a 

(n)  7  B.  &  C.  310  J  1  Man.  &  Ry.  2,  S.  C. 
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wrongdoer ;  nor  could  they  affirm  his  acts  in  part  and  £*ch.  of  PUat, 
avoid  them  as  to  the  rest.     Here  the  plaintiff  has  waived  ^  '   ^ 

the  torty  and  affirmed  the  act  of  the  defendant  in  changing         burn 
the  note,  and  cannot  therefore  maintain  trover.  Morris. 

Lord  Lyndhurst,  C.  B. — The  money  was  not  taken  in 
affirmance  of  the  act,  but  in  diminution  of  the  damages. 
It  cannot  be  supposed  for  a  moment  that  the  plaintiff  in- 
tended to  confirm  the  act  of  the  defendant,  or  to  waive 
the  tort.  I  think  that  the  receiving  the  7/.  under  these  cir- 
cumstances does  not  ratify  the  act  of  the  party  in  convert- 
ing the  note,  and  was  not  intended  to  ratify  it.  It  only 
goes  in  diminution  of  the  damages. 

Vaughan,  B. — In  my  opinion  there  is  no  pretence  for 
saying  that  there  was  any  waiver  of  the  tort. 

Rule  rufused. 


Jane  Cockrane,  Administratrix  of  James  Cockrane, 


deceased,  r.  Peter  Fisher. 


Thii 


iS  was  an  action  of  assumpsit  upon  a  policy  of  as-  a  policy  of  in- 
surance upon  the  ship  Cyclops   to  recover  the  sum  of  "ined^awar- 
60/.,  being  the  amount  of  the  defendant's  subscription  to  ™"ty  "o*  ^?,«*** 

®  ,  -  fot  British  Norih 

the  policy.     At  the  trial,  before  Denman^  L.  C.  J.,  at  the  America  after 
Lancaster  Summer  Assizes,  1833,  a  verdict  was  found  for  ^1^^.    The 

yessel  was  lying 
on  the  15th  of 
August  in  a  dock  is  the  harbour  of  Dublin^  bound  for  Quebec  in  British  North  JmericOf  and 
upon  that  day  it  was  impossible  from  the  state  of  the  wind  to  get  to  sea,  but  the  vessel  was  hauled 
out  of  the  dock  and  warped  down  the  river  Liffey,  about  half  a  mile  towards  the  mouth  of  the 
harbour,  which  was  some  miles  distant.  At  the  time  of  so  moving  the  vessel,  the  master  and  crew 
knew  it  to  be  imp  ossible  to  get  to  sea  that  day.  The  next  day  she  was  warped  a  little  further 
■down  the  river,  ^nd  on  the  17th^  when  the  wind  changed,  she  got  to  sea  :-^Heldy  that  if  the  in- 
tention of  moving  the  vessel  was  merely  and  solely  to  comply  with  the  warranty,  that  such  pro- 
ceeding was  not  a  compliance  therewith  ;  but  that,  if  what  was  done  was  with  an  intention  of 
putting  the  vessel  in  a  more  favourable  situation  for  the  prosecution  of  her  voyage,  the. warranty 
was  complied  with,  even  though  the  intention  to  comply  with  the  warranty  formed  part  of  the 
motive  for  moving  the  vessel. 
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^^\^/^^^*  the  plaintiff  for  the  sum  of  SO/.,  subject  to  the  opinion  of 

the  Court  upon  the  following  case : — 

On  the  26th  of  February^  1881,  JameM  Coeirane,  the 
husband  of  the  plaintiff,  caused  an  insurance  to  be  made 
on  the  ship  Cyclops,  of  which  he  was  the  master,  and  a 
part-owner.  The  policy  of  assurance,  which  is  of  that 
date,  states  that  John  Dixon^  therein  described  as  agent, 
as  well  in  his  own  name,  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  persons  to  whom 
the  same  did  appertain  in  part  or  in  all,  did  make  as- 
surance, and  cause  himself  and  them  and  every  of  them  to 
be  insured,  lost  or  not  lost,  at  and  from  and  to  any  port 
or  ports,  place  or  places,  whatsoever  and  wheresoever,  in 
any  trade,  for  the  space  of  twelve  calendar  months,  com- 
mencing on  the  27th  day  of  March,  1831,  and  ending  on 
the  26th  day  of  March,  1832,  both  days  inclusive,  in  port, 
and  at  sea,  at  all  times,  and  in  all  places,  and  in  all  services, 
upon  any  kind  of  goods  and  merchandize,  and  also  upon  the 
body,  tackle,  apparel,  ordnance,  munition,  artillery,  boat, 
and  other  furniture,  of  and  in  the  good  ship  or  vessel 
called  the  Cyclops,  whereof  was  master  for  that  present 
voyage  James  Cochrane,  or  whomsoever  else  should  go  for 
master  in  the  said  ship,  or  by  whatsoever  other  name  or 
names  the  said  ship  or  the  master  thereof  was  or  should 
be  named  or  called,  beginning  the  adventure  upon  the 
said  goods  or  merchandize  from  the  loading  thereof 
aboard  the  said  ship  at  as  above,  upon  the  said  ship,  &c., 
and  so  should  continue  and  endure  during  her  abode 
there  upon  the  said  ship;  and  further,  until  the  said  ship, 
with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods 
and  merchandize  whatsoever,  should  be  arrived  at  as 
aforesaid  upon  the  said  ship*  &c.,  and  until  she  should 
have  moored  at  anchor  twenty-four  hours  in  good  safety, 
and  upon  the  goods  and  merchandize  until  the  same 
should  be  there  discharged  and  safely  landed;  and  it 
should  be  lawful  for  the  said  ship,  &c.,  in  that  voyage  to 
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proceed  and  sail  to,  and  touch  and  stay  at,  any  port  or  Exek.^  Pleat, 
places  whatsoever,  without  prejudice  to  that  insurance,     %  .    ^     • 
the  said  ship,  &c.,  goods  and  merchandize,  &c.^  for  so      Cockramb 
much  as  concerned  the  assured  by  agreement  between  the        Fisiier. 
assured  and  assurer  in  that  policy,  were  and  should  be 
valued  at  1800/.  on  account  of  Captain  c/am^fCocAran^;  and, 
by  a  memorandum  in  the  margin  of  the  said  policy,  the 
said  ship  teas  warranted  not  to  sail  for  British  North 
America  after  the  1 5th  day  of  August^  1831. 

The  Cyclops  had  arrived  in  Dublin  Harbour,  from 
Quebec f  in  British  North  America^  about  the  1st  of 
August,  1831,  and  on  the  10th  of  August  was  chartered 
on  a  voyage  back  to  Quebec.  The  vessel  was  at  that 
time  lying  in  the  Custom-house  Dock,  and  great  exer- 
tions were  made  by  the  master  and  crew  to  get  her  ready 
for  sea  on  the  15th  of  August,  on  account  of  the  warranty. 
On  the  morning  of  the  15th,  the  vessel  was  cleared  at  the 
Custom-house,  and  was  then  in  all  respects  ready  for  sea. 
She  was  then  at  the  Custom-house  dock,  which  opens 
into  the  river  Liffey,  which  is  part  of  Dublin  Harbour, 
having  on  each  side  of  it  quays,  where  goods  are  con- 
stantly landed  and  discharged;  and  at  half-past  two  in  the 
afternoon  of  the  15th  of  August,  which  was  as  soon  as  the 
tide  permitted,  she  was  hauled  out  of  the  dock  into  the 
river^  for  the  purpose  of  proceeding  on  her  voyage  to 
Quebec.  The  wind  blew  strong  from  the  £.  S.  E., 
which  being  right  up  the  river,  no  sail  was  or  could  be 
hoisted,  and  it  was  manifestly  impossible  for  her  to  get 
oiit  of  the  harbour.  She  was  warped  down  the  river, 
about  a  half  of  a  mile,  when  the  tide  had  ebbed  so  much 
that  she  could  not  get  any  further,  and  before  low  water 
went  aground,  as  is  unavoidable  in  the  lAffey.  On  the 
following  day,  when  the  tide  served,  the  wind  continuing 
foul,  she  was  warped  further  down  the  river,  when  she 
again  took  the  ground  from  the  falling  of  the  tide  at  a 
place,  being  still  ten  miles  from  the  mouth  of  the  harbour. 


584  CASRS  IN  THE  EXCHEQUER, 

Exeh.  of  PUoi,  and  remained  until  the  tide  rose  on  the  following  day, 

the  17thy  the  wind  still  blowing  strong  from  the  E.  S.E.y 
and  it  being  impossible  to  set  or  use.  the  sails  with  any 
advantage,  or  to  proceed  to  sea  with  the  wind  io  that  di- 
rection. Vessels  cannot  be  warped  below  the  Pigecm' 
house,  which  is  about  seven  miles  from  the  month  of  the 
harbour.  On  the  1 7  th,  the  wind  changed  to  the  N.  N.  W., 
when  they  immediately  set  their  sails,  and  proceeded  to 
sea,  and  arrived  safely  at  Quebec.  The  master  and  crew 
fully  intended  to  sail  for  Quebec  on  the  15th  o{  August, 
if  it  had  been  possible,  and  did  all  they  could,  and  used 
every  means  and  exertion  to  do  so,  and  got  the  vessel  oat 
of  dock,  and  warped  her  down  the  river  as  far  as  the 
depth  of  water  enabled  them,  as  before  stated.  But  at 
the  time  the  vessel  quitted  the  dock,  they  knew  it  was  im- 
possible to  get  to  sea  that  day. 

The  vessel  was  lost  on  her  homeward  voyage  from 
Quebec f  in  December,  1831 ;  and  the  question  for  the  opinion 
of  the  Court  was,  whether  the  warranty  not  to  aail  for  Av 
tish  North  America  after  the  15th  day  of  August,  1831, 
had,  under  the  above  circumstances,  been  complied  with. 
If  the  Court  should  be  of  opinion  that  it  had,  the  verdict 
for  the  plaintiff  was  to  stand;  if  not,  a  nonsuit  was  to  be 
entered. 

Wightman,  for  the  plaintiff. — The  warranty  was  complied 
with  by  the  vessel  commencing  her  voyage  upon  the  15th 
of  August.  On  that  day  she  proceeded  some  way  down 
the  river,  and  every  possible  endeavour  was  made  to  go  as 
far  as  she  could.  [Lord  Lyndhurst,  C.  B. — She  would 
not  have  proceeded  an  inch,  but  for  the  warranty;  she 
could  not  have  got  out  of  the  harbour  with  that  wind.  If 
she  had  been  warped  to  the  Pigeon  house,  could  she  have 
gone  to  se^  with  that  wind?]  There  is  a  distinction  be- 
tween a  warranty  to  sail  and  a  warranty  to  depart.  [Lord 
Lyndhurst,  C.  B. — By  this  warranty  she  was  bound  to 
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commence  her  voyage  on  or  before  the  15th  o(  August.]  Exch.^Pieat, 
She  did  commence  her  voyage  on  that  day.  [Lord  v^..^^^^^^ 
Lyndhursif  C.  B. — Knowing  that  such  a  commencement  Cockrane 
was  merely  a  useless  step.]  It  is  submitted  that  it  was  fisJer. 
not  altogether  a  useless  step.  If  she  had  been  bound  to 
depart  or  to  sail  from  the  harbour  before  such  a  day,  it 
might  be  different;  but  it  is  contended  that  she  did  not  sail 
for  British  North  America  after  that  day.  She  began  her 
Yoyageon  the  15th,  she  made  what  progress  she  could  in  the 
only  way  in  which  it  was  practicable  to  proceed.  [Lord 
Lyndhursty  C.  B. — Such  progress  might  have  the  effect  of 
placing  the  vessel  in  a  more  favourable  position,  by  bring- 
ing her  nearer  to  the  mouth  of  the  harbour.  I  understand 
from  the  case  that  she  was  warped  on  the  15th  as  far  as 
possible.  AldersoUs  B.,  and  on  the  16th,  when  there  was  no 
object  in  complying  with  the  warranty,  she  was  warped 
as  much  further  down  the  river  as  possible.  Lord  Lynd^ 
hurstf  C.  B. — She  was  in  progress  to  a  better  position,  to 
which  she  would  ultimately  have  arrived  by  the  same 
mode  of  warping,  if  the  wind  had  not  changed.]  When 
the  warranty  is  to  sail,  not  to  depart,  the  question  is  only 
whether  the  moving  was  bond  Jide  with  an  intention  of 
commencing  the  voyage.  Ridsdale  v.  Newham  (a),  Lang 
T.  Anderdon  (6).  Here  the  case  finds  expressly  that  she  was 
moved  for  the  purpose  of  proceeding  on  her  voyage  to 
Quebec. 

CressweU,  contrd, — ^The  warranty  was  not  complied 
with }  what  was  done  was  merely  in  fraud  of  the  warranty. 
If  the  warranty  could  be  evaded  by  moving  in  this  way, 
moving  a  yard  would  be  sufficient.  It  is  clear  that  there 
was  no  intention  to  proceed  to  sea  that  day.  The  cap- 
tain knew  that  it  was  impossible.  If  every  change  of 
place  with  a  view   ultimately  to  proceed  is  sufficient,  it 

(a)  3  M.  &  S.  456.  (6)  3  B.  &  C.  495. 
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Sxeh.  of  PUoi,  would  be  equally  so  if  the  ship  had  retrograded,  and  been 
^  driven  higher  up  the  river.  The  words  of  the  policy  are 
CocKRANB  violated^  for  she  does  sail  after  the  day ;  and  the  ob- 
FisHER.  j^cfc  of  the  policy^  which  was  to  secure  the  underwriters 
against  a  winter  risk,  is  frustrated.  In  all  the  cases  it  wiU 
be  found  that  there  was  a  reasonable  expectation  of  the 
ship  being  able  to  proceed.  And  there  is  no  case  where 
the  mere  setting  a  sail  or  raising  an  anchor,  with  the  full 
knowledge  that  it  was  impossible  to  proceed  to  sea,  has 
been  held  a  sufficient  compliance  with  such  a  warranty. 
[Parke,  B. — Probably,  the  more  exposed  situation  to 
which  the  ship  would  be  brought  would  have  prevented 
their  moving  her,  had  it  not  been  for  the  warranty.  I 
think  that  we  may  infer  that  she  would  not  have  been 
moved  if  there  had  been  no  warranty.]  In  all  the  cases 
where  a  change  of  place  has  been  held  sufficient,  there 
has  been  a  reasonable  prospect  that,  rebus  sic  sUmiibuSt 
the  vessel  might  be  able  to  proceed  to  sea.  Can  it  be  said 
that  an  attempt  to  sail  is  equivalent  to  sailing?  [Lord 
Lyndhursi,  C.  B. — No  doubt  she  must  break  ground  with 
the  bond  fide  intention  of  proceeding  on  her  voyage. 
How  can  there  be  a  bond  fide  intention,  if  the  captain 
knows  it  to  be  impossible  ?]  The  case  of  Nelson  v.  Salva- 
dor {a)  is  directly  in  point.  There  the  vessel  had  ad- 
vanced thirty  fathoms  by  heaving  on  the  anchor.  That 
was  exactly  what  was  done  here.  [Alderson,  B. — In  this 
case  they  heaved  her  to  the  anchor,  with  an  intention  of 
weighing  that  anchor;  the  heaving  was  a  mode  in 
which  it  was  sought  to  make  her  proceed  so  far  on  her 
voyage.  Parke,  B. — Here  the  vessel  had  been  moved  out 
of  dock.] 

Wightman,  in  reply. — The  vessel  must  have  gone  down 
the  river  some  time  in  the  progress  of  her  voyage^    To 

(a)  1  M.  &  M.  d09. 
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comply  witli  the  warranty  it  was  not  necessary  that  she  Exch.  of  PUat, 
should  have  gone  to  sea.     Suppose   a   vessel    is  in  the  ^  '  ^ 

Thames,  is  not  such  a  warranty  complied  with,  though  she  Cockrane 
gets  only  half-way  down  the  river  ?  Even  supposing  that  Fisher. 
a  vessel  sails  sooner  than  she  would  otherwise  have  done, 
for  the  purpose  of  complying  with  the  warranty,  still  that 
does  not  constitute  a  fraud,  nor  does  that  circumstance 
prevent  the  warranty  from  being  really  complied  with. 
No  doubt,  when  there  is  a  warranty  of  this  description, 
and  the  time  is  so  nearly  expired,  as  it  was  in  this  case, 
extreme  haste  will  be  made  to  proceed,  and  to  get  the 
clearances  and  provisions  in  time ;  but  that  is  no  fraud  on 
the  warranty.  It  is  clear  that  the  vessel  in  this  case  was 
in  a  better  situation  by  her  change  of  place ;  she  might 
have  been  enabled,  by  that  change  of  place,  to  have  taken 
advantage  of  a  sudden  change  of  wind,  the  benefit  of 
which  might  have  been  lost  by  an  hour  being  consumed 
in  proceeding  down  the  river.  In  Nelson  v.  Salvador,  the 
vessel  never  moved  from  her  moorings.  [^Alderson,  B. — If 
there  were  a  bondjide  intention  to  proceed  on  her  voyage 
the  distance  was  immaterial;  hut  distance  may  be  import- 
ant with  regard  to  the  question  of  bona  fides.  Lord 
Lyndhurst,  C.  B. — The  captain  must  have  known  that 
he  could  go  no  further  on  the  1 5th.]  Very  likely  he  might, 
but  still  he  went  on  as  far  as  he  could.  There  was  a  bond 
fide  commencement.  Suppose  there  had  been  no  war- 
ranty, then  she  must  in  that  state  of  things  have  been 
warped  down  the  river,  if  she  had  been  proceeding  to  sail. 
[Parke,  B. — They  would  not  have  wished  to  get  out  to 
sea  except  for  the  warranty]. 

Lord  Lyndhurst,  C.  B. — The  warranty  is   in   these' 
terms,  ''  not  to  sail  for  British  North  America  after  the 
i5th  day  oi  August,  1831.**     Now  the  vessel  broke  ground 
in  the  harbour  o{ Dublin  on  the  15th  of  August,  and,  as 
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Exeh,  of  Pleas,  it  appears  by  the  statement  in  the  case>  she  was  warped 
sj^^  down  the  river  until  her  further  progress  became  impossi. 
CocKRANB  ble.  On  the  next  day  she  was  again  warped  as  long  as 
FisHBR.  possible.  The  question  turns  entirely  on  the  intention  of 
the  captain.  If,  at  the  time  when  he  moved  the  vessel,  he 
was  proceeding  down  the  river  with  the  bondjide  inten- 
tion of  placing  her  in  a  more  favourable  position  with  re- 
gard to  the  prosecution  of  her  voyage^  we  think  that  such 
a  movement  would  be  a  compliance  with  the  warranty; 
but  if,  as  there  is  some  ground  to  suspect,  he  moved  her 
merely  to  comply  with  the  letter  of  the  warranty,  this 
would  not  be  a  sufficient  commencement  of  the  voyage 
within  the  meaning  of  the  warranty.  We  think  that  this 
was  a  question  of  fact  for  the  jury,  and  that  the  Court  is 
not  in  a  situation  to  decide  it.  This  case,  therefore,  must 
again  be  submitted  to  a  jury,  that  they  may  find  the  facts, 
which  are  material  for  the  Court  to  form  their  judgment 
upon.  If  the  breaking  ground  and  warping  down  the^ 
river  was  merely  and  solely  for  the  purpose  of  complying 
with  the  warranty,  we  think  it  was  not  a  compliance  with 
the  warranty. 

Alderson,  B. — The  question  is,  whether  the  moving 
was  merely  and  solely  for  the  purpose  of  complying  with 
the  warranty.  If  the  motive  were  mixed,  being  partly  to 
comply  with  the  warranty,  and  partly  to  proceed  on  the 
voyage,  the  warranty  would  be  complied  with. 

Parke,  B. — The  point  to  be  ascertained  is,  whether 
the  moving  was  merely  and  solely  for  the  purpose  of 
bringing  the  case  within  the  letter  of  the  warranty. 

Lord  Lyndhurst,  C.  B. — If  what  the  captain  did  was 
with  an  intention  of  placing  the  vessel  in  a  more  favour^ 
able  situation  for  proceeding,  as  well  as  to  comply  with  the 
warranty,  we  think  that  the  warranty  was  complied  with. 
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It  was  ordered  that  this  cause  should  so  to  a  new  trial    ^^c^-  ofPUatt 

1834 
upon  the  question^  whether  the  master,  on  the  15th  day 

of  August,  by  hauling  out  of  dock,  and  warping  down 

the  river,  intended  to  place  himself  in  a  more  favourable 

situation  for  the  prosecution  of  the  voyage,  or  merely  and 

solely  to  comply  with  the  terms  of  the  warranty. 

The  cause  was  again  tried  before  Gurney,  B.,  at  the 
Lanccister  Summer  A.^%\zes,  \SM,  when  the  jury  found  a 
verdict  on  the  above  question  in  favour  of  the  plaintiff. 


Leonard  v.  Wilson,  one  of  the  Public  Officers  of  the 

Bank  of  Liverpool. 

.Assumpsit on  a  biU  of  exchange  by  the  plaintiff,  as  A  bill  of  ex- 
the  indorsee,  against  the  officer  of  the  Bank  of  Liverpool,  dorsed  by  the 
the  indorsers  of  the  bill.     Plea — non  assumpsit.  payee  to  the 

^  Manchester  and 

The  following  case  was  stated  for  the  opinion  of  the  Liverpool  Di«- 
Court,  under  the  provisions  of  the  3  &  4  Will.  4,  c.  42,  Company,  who 

Qfi ,  indorsed  it,  and 

"'  "^"^  •  added  to  their 

indorsement  the 

This   action  is   brought  by   the   plaintiff,  as  indorsee  ^°"^^u,^f«'f 

of  the  bill  of  exchange  described  in  the  declaration,  against  nee^*  s.  P.  8f 

the  defendant,  who  is  admitted  to  be  one  of  the  public  rai  other  blank 

officers  of  the  Joint  Stock  Company  of  the  Bank  of  Liver-  [Je  wu  wM?n- 

dorsed  in  blank 
to  the  Bank  of 
Liverpool^  who  indorsed  it  in  blank  to  the  plaintiff,  who  indorsed  it  specially,  **  Pay  Messrs.  Temey  8f 
FarUy,  or  order,"  who  indorsed  it  in  blank  by  writing  thereon,  "  Thomat  Temey  4*  Farelly."  After 
passing  through  several  other  hands,  the  bill  when  due  was  duly  presented  at  S,A.  ^  Co,,  London, 
bankers,  where  it  was  made  payable  by  the  acceptance,  and  was  dishonoured,  the  answer  being  **  no 
advice."  On  the  same  day  it  was  presented  at  S.  P.  Sf  Co.*i,  London,  bankers,  where  it  was  by  the 
taid  memorandum  to  be  paid  in  case  of  need.  S.  P.  S^  Co.  refused  to  pay  it,  solely  on  the  ground 
of  the  irregularity  of  Temey  Sf  Farley* s  indorsement.  The  custom  of  London  bankers  was  ad- 
mitted to  be  to  refuse  all  bills,  even  their  own  acceptances,  where  there  is  a  letter  wrong  in  any 
indorsement.  The  bill  was  returned  with  due  notice  to  the  plaintiff,  who  gave  due  notice  of  dis- 
honour to  the  Liverpool  bank.  At  the  Liverpool  bank  the  irregularity  was  pointed  out  to  the 
plaintiff,  who,  by  their  recommendation,  sent  the  bill  to  Temey  S^  Farley,  who  lived  in  Ireland, 
to  rectify  the  mistake,  and  the  bill,  with  the  proper  indorsement  on  it,  ¥ras  then  sent  up  to  Lom- 
eUm,  and  again  presented  at  S.  P,  Sf  Co,,  who  then  refused  to  pay  it  as  being  out  of  time : — Held, 
that  the  Bank  of  Liverpool  were  liable  to  the  plaintiff  on  the  bill. 

rr2 
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ExdL  of  pu^t,  pool,  appointed  to  be  sued  in  respect  of  the  liabilides  of 
^    Ihut  bank. 
Leonard  The  following  is  admitted  to  be  a  copy  of  the  bill  and 

Wilson.      the  indorsements  upon  it : — 

''£18:5:  0.  Denton,  May  6th,  1833. 

Three  months  after  date  pay  to  my  order  eighteen 
pounds  five  shillings  for  value  received^  as  advised. 

Robert  Marhw. 
Zj  i.  H.,  9  August,  1833. 

Mr.  SanU.  Oldacret  Hatter,  Stourbridge.'' 

(Indorsed.) 

*'  Pay  to  the  Manchester  and  Liverpool  District  Banking 
Company,  or  order,  Robert  Marlow.  Pay  Mr.  James 
Ingham,  or  order,  for  the  Manchester  and  Liverpool  Dis- 
trict Banking  Company.  P.  pro  B.  TomUns,  manager  for 
Ashton,  Joseph  Hudson,  [in  need.  Smith,  Payne  &  Co.] 
James  Ingham,  Wm.  Kershaw,  James  Moor,  John  Syms, 
Patrick  Leonard.  P.  pro  the  Bank  of  Liverpool,  Edward 
W.  Ward,  sub-manager.  Pay  Messrs.  Temey  8f  Farley, 
or  order,  Charles  Leonard,  [Temey  &  Farley,]  Thomas 
Temey  %  FareUy,  Henry  Smith.  Pay  Messrs.  Ransom 
%  Co.,  or  order,  J.  B.  Bell  %  Co.,  Ransom  ^  Co.,  Ro- 
berts %  Co.,  W.  E.  Hammond:' 

The  Bank  of  Liverpool  paid  away  the  bill  to  the  plain- 
tiff, and  indorsed  it.  The  plaintiff  paid  and  specially  in- 
dorsed it  to  Messrs.  Terney  %  Farley,  who  are  graziers  in 
Ireland,  and  who  deal  with  the  plaintiff.  Temey  8f  Fat' 
ley  paid  it  to  Henry  Smith,  but  indorsed  it  in  this  name, 
''  Thomas  Terney  %  Farelly:'  On  the  9th  August, 
183S,  when  the  bill  became  due,  it  was  presented  for  pay- 
ment at  Messrs.  Spooner,  Attwood  %  Co's.,  bankers,  Lon- 
don, at  whose  bank  it  was  accepted  payable.  They  re- 
fused to  pay  it,  and  gave  for  answer  **  no  advice."  It  was 
noted  on  the  same  day,  and  on  the  following  day  (the 
10th)  it  was  presented  at  Messrs.  Smyth,  Payne  ^  Co% 
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bankers,  London,  to  whose  house  it  was  referred  for  pay-  Exch.  of  PUas, 
menty  *'  in  case  of  need,"  by  the  Manchester  and  Liverpool  v 

District  Bank,  one  of  the  indorsers;  Smith,  Payne  ^  Co*  Leonard 
refused  payment  on  the  ground  solely  of  the  irregularity  wilson. 
of  Terney  %  Farley's  indorsement.  The  answer  they 
gave  was,  **  wants  the  indorsement  of  Terney  %  Farley.'* 
The  custom  of  the  Lcmdon  bankers  is  to  refuse  all  bilb, 
even  their  own  acceptances,  where  there  is  an  irregularity 
in  an  indorsement,  even  to  the  variation  of  a  letter. 

The  bill,  thus  dishonoured,  was  returned^  and  notice 
given  in  due  course,  through  the  latest  indorsers,  to  Henry 
Smith,  and  by  him  to  Terney  ^  Farley,  and  by  them  to 
the  plaintiff,  who  resides  at  JLiverpool,  and  by  him  to  the 
Bank  of  Liverpool. 

On  Tuesday  morning,  the  20th  August,  the  plaintiff  went 
to  the  bank,  and  saw  Mr.  Langton,  who  pointed  out  to 
him  that  the  reason  of  the  refusal  by  Smith,  Payne  %  Co. 
was  the  irregularity  in  Terney  ^  Farley's  indorsement, 
and  recommended  him  to  send  it  back  to  Terney  %  Far- 
ley to  get  the  mistake  rectified;  and  advised  him  also  to 
write  to  the  acceptor.  The  plaintiff  sent  the  bill  back  to 
Terney  ^  Farley  that  same  day,  Tuesday,  20th  August. 
The  bill  was  never  passed  through  the  books  of  the  bank, 
who  merely  kept  a  memorandum  of  it ;  but  of  this  fact  the 
plaintiff  was  ignoratit.  The  Bank  of  Liverpool  did  not 
give  notice  of  dishonour  to  any  prior  indorser  on  the  bill. 

On  Tuesday,  the  27th  August,  the  plaintiff  brought  back 
the  bill  to  the  Bank  of  Liverpool,  with  the  indorsement  of 
Terney  8^  Farley  supplied,  (as  in  brackets  in  the  above 
description  of  the  indorsement  on  the  bill),  and  requested 
them  to  send  it  up  again  through  their  agents  Glynn  ^ 
Co.  to  Smith,  Payne  ^  Co.  They  did  so  oh  the  same 
day,  and  Smith  8f  Co,,  on  this  second  presentation,  refused 
to  interfere^  because  '*  the  bill  was  now  over  due.'-  The 
plaintiff  took  up  the  bill,  and  required  payment  from  the 
Bank  of  Liverpool,  who  refused  payment  under  the  cir- 
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Ejseh.  of  Pleat,  cumstances  stated.    The  question  was,  whether  the  plain- 
^   tiff  was  entitled  to  recover. 

Leonard 

WiLtoN.  Tomlinson,  for  the  plaintiff. — The  result  of  the  facti 

stated  in  the  case  is  this,  that  the  pLuntiff  was  a  holder 
for  value,  and  that  the  defendants  were  indor  sersof  the 
bill  of  exchange ;  that  the  bill  was  duly  presented  when 
at  maturity  ^  that  it  was  dishonoured,  the  answer  of  the 
drawers  being  '*  no  advice;"  and  that  notice  of  dishonour 
was  duly  given.     What  then  was  there  to  impeach  the 
plaintiff's   title?    He  was  not  bound  to  present  at  SmitA^ 
Payne  ^  Smithes.     Spooner,   at  whose   house  the  ac- 
ceptor had  made   the  bill  payable,  makes  no  objection 
on    account  of  the   mis-spelling;    as   the   bill  was   pre- 
sented by  a  fair  holder,  the  presentment  was  regular  and 
sufficient  to  charge  prior  parties.     The  mis-spelling  could 
make  no  difference,   as  the   real  parties  indorsed  the 
bill,  and  passed  their  interest  by  that  indorsement.     The 
plaintiff,  however,  had  a  title  under  the  general  indorse- 
ment of  the  Bank  of  Liverpool,  and  that  is  sufficient  not- 
withstanding any  irregularity.   Smith  w.  Clarke  (a)  proves 
that  a  fair  holder  may  derive  a  title  under  a  general  prior 
indorsement,  so  as  to  sue  the  acceptor,  although  there  has 
been  an  irregularity  in   an   intermediate  party  between 
himself  and  the  general  indorser ;  &  fortiori,  he  may  soe 
when  the  irregularity  is  subsequent.     If  be  was  competent 
to  sue,  he  was  competent  to  receive  payment  and  give  a 
discharge,  and  therefore  to  make  due  presentment     Pea* 
cock  V.  Rhodes  shews,  that,  where  a  bill  indorsed  in  blank 
is  stolen,  an  innocent  indorser  may  recover  upon  it  against 
the  drawer.      The  title  therefore  of  the  holder  of  this 
bill  was  sufficient   under  the  general  indorsement;  and 
the  only  question  is,  whether  the  presentment  was  pro- 
per.    No  objection  was  taken  by  the  drawer,  but  the  pay- 

(fl)  Pcakc's  N.  P.  C.  224 ;  Bayley  on  BUb,  101,  n.  48. 
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ment  was  refused  for  want  of  effects ;  and  Smithy  Payne  E*<^-  of  Pf*^, 

1834. 
^  Smith  were  the  first  to  take  the  objection  as  to  the     ^      ^  '  ^ 

mis-spelling.     The  holder  was  not  bound  to  go  to  Smith,       Lzovavld 

Payne  %  Smith's;  and  their  refusal  to  interfere  on  behalf      WilJon. 

of  the  district  bank  does  not  alter  the  case.     The  custom 

cannot  alter  the  general  rule  of  law.    Edie  v.  East  India 

Company  (a). 

Crompton,  contrd. — It  is  not  disputed,  that,  where  there 
is  a  general  indorsement,  the  holder  may  derive  a  title 
under  such  indorsement,  so  as  to  sue  the  acceptor,  notwith- 
standing any  irregularity  in  the  intermediate  indorsements. 
Smith  V.  Clarke,  and  many  other  instances,  establish  that 
proposition.  The  question  in  the  present  case  is,  whether 
the  drawer  and  all  parties,  except  the  acceptor,  have  not 
been  discharged.  It  is  submitted  that  the  present  plain- 
tiff has  no  remedy  against  any  other  party  except  the  ac- 
ceptor. It  may  be  assumed  that  the  plaintiff  is  in  the  same 
situation  as  Terney  ^  Farley.  If  he  was  discharged,  he 
paid  them  in  his  own  wrong;  and  could  not  by  paying 
them  put  himself  in  a  different  situation  from  what  they 
were  in.  That  was  settled  by  Turner  v.  Leech  (6).  This 
case  resolves  itself  into  three  points: — First,  there  was  no 
due  presentment,  according  to  the  usage  of  merchants,  of 
the  bill  in  a  proper  state ;  nor  was  there  any  default,  so  as  to 
charge  the  drawer  or  indorsers.  Secondly,  the  party 
through  whose  default  and  negligence  the  loss  happened 
could  not  recover.  Thirdly,  the  plaintiff  made  the  bill 
his  own  by  the  delay  in  sending  it  to  Ireland,  and  after- 
wards to  London. 

First,  there  was  no  due  presentment  or  default.  The 
undertaking  of  the  drawer  and  indorsers  is  not  to  pay 
at  all  events ;  but  their  contract  is  collateral,  to  pay  if 
default  is  made  by  the  drawee  upon  a  due  presentment 
of  the  bill  in  a  proper  state,  so  that  the  drawee  ought  to 

(a)  2  Burr.  VJ24.  t6)  4  B.  &  Aid.  451. 
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EjccH,  of  Picas,  pay,  and  is  safe  in  so  doing.  Here  the  bill  was  not  pre< 
^  sented  in  a  proper  state,  according  to  the  usage,  and  that 
Leonako  usage  is  wise  and  proper.  It  is  clear  that  uaage  may 
wiLuuN.  govern  the  mode  of  presentment.  Bayley  on  Bills,  135| 
157.  But  even  without  the  usage,  the  drawers  would  not 
have  been  bound  to  pay  a  bill  presented  to  them  in  such 
a  state.  Suppose  it  had  turned  out  that  the  bill  had  been 
stolen,  would  not  the  fact  of  the  irregular  indorsement 
have  been  notice  to  charge  them  with  having  paid  the  bilk 
improperly?  What  would  more  tend  to  excite  suspicion 
than  a  wrong  spelling,  a  mistake  which  the  real  parties 
would  not  be  likely  to  fall  into?  It  is  submitted^  that  the 
bankers  of  the  acceptor  would  have  been  wrong  in  paying 
this  bill^  and  that  they  were  bound  not  to  pay  it  in  that 
state  even  if  they  had  had  effects.  If  so,  there  was  no 
default,  on  which  alone  the  liability  of  the  indoraer  can 
arise.  The  holder  did  not  therefore  use  due  diligence 
by  presenting  the  bill  in  a  proper  state,  and  by  his  laches 
the  drawer  and  prior  indorsers  were  discharged.  It  makes 
no  difference  that  the  banker  of  the  acceptor  did  not  re- 
fuse on  this  ground.  The  indorsers  had  a  right  to  the 
chance  of  their  paying  on  a  good  presentment.  It  does 
not  appear  in  the  case  that  they  would  not  have  ob- 
jected on  that  ground.  They  say,  ''no  advice ;*' and  it 
was  not  necessary  for  them  to  look  further.  If  the  pre- 
sentment had  been  on  a  wrong  day,  and  they  had  answered 
''  no  advice,"  their  not  noticing  the  objection  that  the  day 
was  passed,  would  not  have  prevented  the  indorsers  hav- 
ing a  right  to  object  to  the  want  of  due  presentment. 
Secondly,  Terney  8^  Farley,  and  persons  in  the  same  situa- 
tion with  them,  cannot  sue  for  a  damage  which  is  found 
on  the  case  to  have  been  occasioned  by  their  own  negli- 
gence solely.  The  answer  to  such  an  action  is,  **  you  occa- 
sioned the  mischief  yourselves."  Easley  v,  Crockfard  {a). 
It  appears  in  the  case  that  their  indorsement  was  against 

{a)  lOBing.  241. 
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mercantile  usage;  and  it  would  be  very  hard  if  the  defen-  Mxch.  of  PUat* 

^ants  were  to  suffer  from  their  fault.     In  an  action  on  an  ^ 

indemnity  bond,  it  is  a  good  plea  to  say  that  the  plaintiff      Leonard 

was  not  damaged  except  by  his  own  default.     The  pre-       wilson. 

sent  is  a  collateral  obligation,  like  an  indemnity,     i^sides, 

the  defendant  indorsed  on  the  faith  that  the  district  bank 

would  provide  for  the  bill  in  London.     That  benefit  is 

found  to  have  been  lost  to  the  defendant  by  the  negligence 

of  the   parties.       Thirdly^  the  plaintiff,   by  sending  the 

bill  to  Ireland,  and  afterwards  causing  it  to  be  sent  to 

London,  caused  a  delay  which  discharged  the  prior  iii- 

dorsers.     By  that  delay,  the  defendants  were  prevented 

from  giving  notice  to   their  preceding  indorsers.      The 

plaintiff  ought  to  have  told  the  defendants  at  that  time 

that  he  should  ultimately  look  to  them.     By  the  conduct 

he  pursued  he  agreed  in  effect  to  abide  by  the  chance 

of  the  new  presentation  to  be  made  to  the  London  Bank. 

Tomlinson  in  reply  was  stopped  by  the  Court. 

Lord  Lynduurst,  C.  B. — It  is  admitted  in  this  case 
that  there  was  due  notice  of  the  dishonour  of  this  bill  to 
the  defendants.  It  does  not  appear  to  me,  that  the  re- 
fusal of  payment  at  Smith,  Payne  S^  Smith's,  in  consequence 
of  the  mis-spelling,  at  all  affects  the  question.  The  holder 
was  not  at  all  bound  to  present  the  bill  at  that  house. 
The  bill  was  payable  at  Spooner  Sf  Attwood^s;  and  on  the 
day  when  it  became  due,  it  was  presented  there  for  pay- 
ment, and  no  objection  was  made  to  the  informality  on  the 
bill,  but  it  was  refused  for  want  of  advice.  Now  it  is  cleair 
that  Terney  Sf  Farley  had  a  good  title  to  the  bill ;  and  it  i^ 
clear,  that  they,  though  not  spelling  their  names  correct- 
ly, did  by  their  indorsement  pass  their  interest  in  the  bill, 
and  when  the  holder  to  whom  their  interest  had  passed 
presented  the  bill  at  the  drawer's  banker,  no  objection  to 
the  wrong  spelling  was  made.     It  was  quite  possible  that 
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Swek.  of  PUat,  they  might  have  known  of  whom  the  firm  of  Terney  S[ 

^     Farley  consisted^  and  that  the  indorsement,  such  as  it  was, 

Leonard      passed  the  property.     The  party  had  a  legal  right,  and 

Wilson.        might  have  maintained  an  action  upon  this  refusal.     This 

regular  notice  was  given  to  the  plaintiff,  and  by  him  to  the 

defendants;  and  if  that  notice  was  good  the  subsequent 

circumstances  are  immaterial.      I  am  of  opinion  that  there 

is  no  valid  objection  to  the  title  of  the  plaintiff  to  recover 

upon  this  bill. 

Vauohan',  B. — The  bill  was  indorsed  by  the  proper 
parties,  the  presentment  was  regular,  and  due  notice  was 
given  to  the  indorsers.  It  would  be  monstrous  to  say  that 
the  mis-spelling  prevented  the  right  of  the  parties  to  re- 
cover. 

BoLLAND,  B. — I  am  of  the  same  opinion.  Persons  of 
the  name  of  Terney  ^  Farley  are  parties  on  this  bilL 
They  have  the  property,  and  they  indorse  it,  but  they 
spell  one  of  the  names  FareUy.  The  holder  presents  the 
bill  in  due  time,  and  it  is  dishonoured.  The  answer 
which  the  drawer's  banker  gives  is  '^  no  advice;"  but  it  is 
not  very  material  on  what  ground  they  dishonour  it,  for 
notice  is  duly  given  to  the  prior  parties,  and  those  par- 
ties might  have  protected  themselves  by  giving  notice 
further  on.  It  is  true,  that,  when  the  bill  was  presented  at 
Smithy  Payne  %  Smith's,  payment  was  refused  on  account 
of  the  wrong  spelling,  but  the  parties  were  not  bound  to 
present  it  there;  and  I  see  nothing  to  prevent  the  defen- 
dants from  being  liable  on  their  indorsement  of  this  bill, 
which  was  regularly  presented  and  dishonoured,  and  of 
the  dishonour  of  which  they  had  regular  notice. 

Williams,  B. — I  am  of  the  same  opinion.   There  has  been 
regular  presentment,  dishonour,  and  notice  of  this  bill;  and 
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the  parties  were  not  bound  to  present  it  at  Smithy  Payne  ^ch.  of  Pka», 
8f  SmitKs.    There  must  be  judgment  for  the  plaintiff.  ^ 

Leonard 

Judgment  for  the  plaintiff.  ^- 

Wilson. 


Daniel  Mallett  Britten^  Administrator  of  James 
Saunders,  deceased,  v,  Charles  Perrott  and  Thomas 
Watts,  (sued  with  Daniel  Britten). 

V/OVENANT. — ^The  declaration   stated,  that,   in   the  CoTenanton  an 
lifetime  of  the  said  James  Saunders^  deceased,  to  wit,  on  d«nii«"bl^he 
the  8th  September^  1825,  at  &c.,  by  an  indenture  there  adminbtrator  of 
then  made  between  the  said  James  Saunders  of  the  one  A.,  B.,  and  a, 
part,  and  the  defendants  of  the  other  part,  the  said  J.  Saun--  no*  lea^g  and 
ders,  for  the  considerations  therein  mentioned,  did  demise,  y|«^d;n?  *!P  ^ 

'  '  '    theplainuffat 

lease,  set,  and  to  farm  let  unto  the  defendants,  together  the  expiration 
with  other  things,  the  engines,  dresses,  apparatus,  plant,  fit-  machinery,  && 
tings  up,  implements,  utensils,  fixtures,  articles,  and  things  ^  rtiV^^urof** 
in  and  upon  certain  tenements  therein  mentioned,  and  of,  the  machinery, 

&c.  on  the  prc- 

in,  or  appertaining  to  the  same,  in  carrying  on  the  busi-  mises  at  the 
ness  of  a  packer  or  calenderer;  to  hold  the  same  to  the  ^^^^  pieaTy 
defendants,  their  executors,  administrators,  and  assifin^s,  ^-  *°^.  ^.-J***' 

'  '  »  &      >    the  plaintiflTi 

from  the  S5th  oi  March  then  last,  for  the  term  of  six  years  intesute  held 

thence  next  ensuing;  provided  that  the  defendants,  their  merely  as  trus- 

executors,  &c.,  should  and  would,  at  the  end  or  expira-  c*had  hecomc 

tion  of  such  demise,  leave  and  yield  up  unto  the  said  J.  bankrupt,  and 

.  that  the  defen- 

Saunders,  his  executors,  &c.,  machinery,  fixtures,  articles,  dantshad  left 
and  things  in  and  upon  the  demised  premises  of  equal  JJ*^  to^thea*-*** 
value  at  the  least  to  what  the  estimation  and  value  of  the  «»"«?•  ^^  ^•» 

machmery,  &c. 

then  present  machinery,  fixtures,  articles,  and  things  so  of  equal  value, 
to  be  estimated  and  valued  should  amount  unto,  or  other-  murrer,  held, 
wise  account  to,  and  satisfy,  and  pay  unto  the   said  J.  ^'  ^*  ^'^^ 
Saunders^  his  executors,   &c.,   whatever  the  difference  ing  no  answer 
should  or  might  be,  &c.     Averment,  that  the  defendants  dosing  matter  of 

equity  only. 
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^^\^\A^^*  took  posseMion  of  the  machinery ,  &c.t  and  became  poa- 
v^.^,^^..^  sessed  thereof  for  the  aaid  term  ao  to  them  granted  aa 
BaiTTsv  aforesaid ;  and  that  the  machinery,  articles,  and  things 
PsaaoTT.  were  afterwards  valued  at  ASSlll.  1U.»  of  which  the  defen- 
dants had  notice.  That  Saunders  died  on  the  4th  of  No- 
vember, 1826,  and  that  on  the  26th  Jtdy,  1833,  adminis- 
tration of  his  goods,  chattels,  and  credits  was  granted 
to  the  plaintiff.  Averment  of  general  performance  by 
Saunders  in  his  lifetime,  and  by  the  plaintiff,  aa  adminis- 
trator, since  his  decease.  Breach,  that  although  the  term 
had  expired,  yet  that  the  defendants  had  not,  although 
they  were  afterwards,  and  after  the  death  of  Satrnderr^  to 
wit,  on  the  Slat  July,  1833,  at  &c.,  requested  by  Ae 
plaintiff  ao  to  do,  left  and  yielded  up  to  the  said  plainiijf, 
as  adminisira4or  as  aforesaid,  the  machinery,  fixture^  air» 
tides,  and  things  in  and  upon  the  detnised  premises,  of 
equal  value  to  what  the  estimation  and  valuation  i^  the 
machinery,  ^tures,  articles,  and  things  demised  by  the 
said  indenture  amounted  to,  but  wholly  refused^  &c. 

Plea  by  Perrott  and  Watts,  two  of  the  defendants, 
that,  before  and  at  the  time  of  the  making  the  indenture  in 
the  declaration  mentioned,  the  said  engines,  presses,  ap- 
paratus, machinery,  plant,  fittings  up,  implements,  utensils, 
fixtures,  articles,  and  things  in  the  indenture  mentioned 
aa  being  in  and  upon  certain  tenements  in  the  said  inden- 
ture also  mentioned,  and  of,  in,  or  appertaining  to  the 
same,  and  which  the  said  James  Saunders,  in  his  lifetime, 
did  by  the  said  indenture  demise,  lease,  set,  and  to  farm 
let  to  the  said  defendants,  as  in  the  aaid  indenture  and  the 
said  declaration  mentioned,  were  held  by  the  said  James 
Saunders  in  trust  for,  and  for  the  only  use,  benefit,  and 
advantage  of  the  said  Daniel  Britten,  one  of  the  above 
named  defendants,  and  not  in  anywise  for  the  use,  benefit, 
or  advantage  oftlie  said  James  Saunders,  and  that  all  the 
beneficial  use,  interest,  right,  and  title  in  and  to  the  said 
engines,  &c.,  so  being  in  and  upon  the  said  tenements,  and 
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of,  in,  and  appertaining  to  the  same,  then  were,  and  from  ^'^*-^^*^^» 
thence  until  the  time  of  the  said  Daniel  Britten  becom-     v^..^^.^*^ 
ing  bankrupt,  as  thereinafter   mentioned,   continued  to       Britten 
be  in  and  to  belong  to  him  the  said   Daniel   Britten,      Perkott. 
The  plea  then  set  out  the  proceedings  in  bankruptcy 
against  Daniel  Britten^  and  an  assignment  to  the  assig- 
nees of  ''  all  the  said  use,  interest,  right,  and  title  of  him 
the  said  Daniel  Britten  in  and  to  the  said  engines,  &c.** 
The  two  defendants  then  averred,  that  at  and  upon  the 
expiration  of  the  term  they  did  leave  and  yield  up  to  the 
assignees  machinery,  fixtures,  articlesi  and  things  in  and 
upon  the  said  demised  premises  in  the  declaration  men- 
tioned, the  same  being  then  of  equal  value  to  what  the  es- 
timation and  valuation  of  the  machinery,  fixtures,  articles, 
and  things  demised  by  the  said  indenture,  as  in  the  de- 
claration mentioned,  amounted,  and  of  much  greater  value, 
&c.;  concluding  with  a  verification. 

To  this  plea  there  was  a  demurrer,  assigning  for  causes, 
amongst  other  things,  that  the  plea  improperly  offered 
matter  of  mere  trust  and  equity  as  an  answer  to  an  action 
at  law. 

Joinder  in  demurrer. 

Mansel,  in  support  of  the  demurrer,  was  stopped  by  the 
Court,  who  called  upon — 

Erie  to  support  the  plea. — It  is  submitted  that  the  plea 
is  an  answer  to  the  action,  on  the  ground  that  it  shews 
the  defendants  have  done  that  which  they  were  compellable 
to  do.  Whatever  the  rule  may  formerly  have  been,  the 
Courts  of  law  will  now  take  notice  of  an  equity  and  a  trust, 
and  will  recognise  the  distinction  between  the  legal  estate 
and  the  beneficial  interest;  more  especially  in  cases  like 
the  present,  where  the  act  of  Parliament  itself  makes  the 
distinction,  and  where  the  defendants  do  not  seek  to  enforce 
an  equitable  right,  but  only  to  protect  themselves  against 
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^*^\^f^"*  an  action  at  law,  brought  by  a  party  having  no  beneficial 
V — ^ — /  interest.  Scott  v.  Surman  (ja\  Winch  v.  Keeley  {b\  are 
Britten  authorities  to  shew  that  Courts  of  law  will  take  notice  of 
Perrott.  equitable  interests. — [Parke^  B.  There  are  many  cases  in 
which  it  has  been  held  that  the  property  does  not  vest  in 
the  assignees  unless  the  legal  as  well  as  the  beneficial  in- 
terest is  in  the  bankrupt]  In  Carvalho  v.  Bum  (e)» 
A.,  who  resided  at  Liverpool,  was  in  the  habit  of  mak- 
ing consignments  of  goods  to  B.,  his  agent  in  South 
America,  for  sale ;  on  the  faith  of  and  against  which  con- 
signments, A.  drew  bills  proportioned  to  their  amount,  to 
be  paid  by  the  agent  out  of  the  proceeds ;  and  the  biOs 
were  negotiated  by  the  indorsements  of  C,  AJs  corres- 
pondent in  London,  Some  of  the  bills  so  indorsed  were 
refused  acceptance  by  the  agent.  C,  on  receiying  in^ 
formation  that  they  had  been  so  dishonoured,  requested 
that  A.  would  order  his  agent,  in  case  he  would  not  pay 
his,  A.^s,  draft,  immediately  to  hand  over  to  C.*s  agent 
such  property  as  he  had  of  A*s  of  an  equivalent  value  to 
the  bills  that  should  not  be  paid  by  him.  A,  agreed  to 
do  so ;  but  became  bankrupt  before  his  order  to  transfer 
the  goods  reached  South  America.  It  was  holden  that 
the  bargain  between  A.  and  C  did  not  operate  as  a  legal 
or  equitable  assignment  of  the  property  in  A.*s  goods, 
held  byjB.,  his  agent;  but  that  they  remained  the  pro- 
perty of  A.  at  the  time  of  his  bankruptcy,  and  passed  to 
his  assignees.  IBoUand,  B. — In  Gerrard  v.  Aylmer  (cQ, 
where  the  defendant  A.,  being  indebted  to  C  a  bankrupt, 
the  defendant  and  the  bankrupt  became  bound  to  one  M.L. 
for  the  money,  in  trust  for  the  bankrupt;  a  commission  of 
bankrupt  afterwards  issued  against  A.,  and  this  debt  was 
assigned  to  the  plaintiff,  a  creditor;  M.  L,  died,  and  his 
executor  released  the  debt :  it  was  held  that  the  interest  of 

(a)  WiUes,  400.  Man.  700,  S.  C. 

(6)  1  T.  R.  619.  (rf)  Palmer,  605. 

(c)  4  B.  &  Adol.  382  1  Nev.  & 
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the  bankrupt  was  transferred  to  the  creditor  by  the  statute  Exeh.  of  Pleat, 

1834. 
SI  Jac.  1 ,  and  that  the  release  was  no  bar  to  an  action  of  debt  ^ 

brought  by  the  creditor  to  recover  the  money.]  That,  it  Britten 
is  submitted,  is  an  authority  to  shew  that  the  Court  will  take  Pbrrott. 
notice  of  the  beneficial  interest.  In  Carvalho  v.  Bum  (a), 
LittledalCi  J.,  says,  '*  It  is  quite  clear  that  the  assignment 
vested  in  the  assignees  all  the  personal  estate  and  effects  in 
which  the  bankrupt  was  at  the  time  of  the  act  of  bank- 
ruptcy 6^it^cia//^interested,  with  the  statutory  exceptions, 
6  Geo.  4,  c.  16,  ss.  81,  82,  86,  112;  but  as  the  object  of 
the  assignment  of  the  bankrupt's  property  is,  that  it  may 
be  applied  to  the  payment  of  his  debts,  it  is  equally  clear 
that  nothing  passed  by  it  which  the  bankrupt  then  held 
in  trust  for  others,  or  in  which  he  had  only  a  mere  legal 
interest;"  for  which  he  cites  Scott  v.  Surman^  Winch  v. 
Keelefft  Carpenter  v.  Marnel  (i),  and  Gladstone  v.  Had' 
wen  (c);  ''  but  if  at  the  time  of  the  act  of  bankruptcy,  the 
bankrupt  possessed  a  possibility  of  interest,  from  which  a 
benefit  to  his  creditors  might  result,  the  whole  would  pass 
by  the  assignment."  [Lord  Lyndhurst,  C.  B. — The  as- 
signment operates  as  a  transfer  of  the  bankrupt's  benefi- 
cial interest  to  his  assignees ;  but  does  that  make  any  dif- 
ference in  the  name  of  the  party  who  is  to  sue?  Must  not 
the  action  be  brought  in  the  name  of  the  party  having  the 
legal  estate  ?  The  legal  estate  is  still  in  Daniel  Mallett 
Britten,  and  an  action  would  lie  in  his  name.  Parke,  B. — 
Can  the  bankruptcy  make  any  difference  in  law?  You 
are  arguing  that  the  plaintiff  is  trustee  for  one  of  the 
defendants,  namely,  the  bankrupt ;  but  can  the  assignment 
do  more  than  vest  that  in  the  assignees  which  was  before 
in  the  bankrupt,  so  as  to  make  them  hold  for  the  creditors 
what  was  before  held  by  the  cestui  que  trust?]  It  is  sub- 
mitted that  it  vested  a  right  in  the  assignees,  which,  under 
the  bankrupt  act,  they  might  have  enforced  against  the 

(a)  4  B.  &  Adol.  393.  (6)  3  Bos.  &  Pull.  40. 

(c)  SM.  &Selw.  5J7. 
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Sgth,  of  Pkoi,  defendants.     [Lord  Lyndhursi^  C.  B. — You  are  not  with- 

^     ^*  ^     out  your  remedy.     The  moment  they  brought  an  action 

BftiTTtM       you  might  have  got  an  injunction.]    In  Alien  ▼.  Impett  (a), 

mm 

pbrrott.  the  Court  took  notice  of  the  bankrupt's  interest  as  cef^vt 
que  trust.  [Lord  Lyndhurst^  C.  B. — No  doubt  the  Courts 
of  law  take  notice  of  trusts;  that  is»  they  know  what  they 
mean,  and  that  in  trusts  the  beneficial  interest  is  different 
from  the  legal.] 

Lord  Lyndhurst,  C.  B. — I  entertain  no  doubt  in  this 
case.  The  accurate  administration  of  justice  requires  that 
the  jurisdictions  of  the  Courts  of  law  and  of  equity  should 
be  kept  distinct  The  assignees  would  have  had  their 
remedy  at  law  by  bringing  an  action  in  the  name  of  the 
lessor;  but  if  they  proceeded  in  their  own  names  they 
must  go  into  a  Court  of  equity.  The  act  of  Parliament 
substitutes  the  assignees  for  the  cestui  que  trusty  but  it 
does  not  enable  the  assignee  to  do  more  than  he  might 
have  done,  and  makes  no  difference  as  to  the  party  who 
shall  bring  the  action.  In  Gerrard  v.  Aylmer,  cited  by 
my  brother  Bolland,  the  action  was  brought  to  recover 
the  debt  for  which  the  bond  was  given,  and  not  on  the 
bond  itself. 

Parke,  B. — The  Courts  of  law  must  take  notice  of 
trusts  where  the  bankrupt  is  a  mere  trustee;  but  no  case 
goes  beyond  that,  and  that  is  the  effect  of  the  judgment 
in  Carvalho  v.  Bum.  The  only  case  cited  which  has  ap- 
plication, is  the  case  in  Palmer ,  and  that  is  distinguishable. 
There  a  bond  was  given  to  secure  a  debt,  and  not  in  ex- 
tinguishment of  it;  and  the  Court  held,  that,  though  the 
bond  was  extinguished  by  a  release,  the  debt  was  not 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff. 

(a)  8  Taunt.  263. 


BASTER  TERM,  4  WILL.  IV.  G03 

Exch.  of  Pleas  t 

1834. 

Anne  Byne  and  Catherine  Cann  Lippincott,  an  In- 
fant, by  her  next  Friend,  r.  William  Wilson  Currey 
and  Others. 

X  HIS  case  came  originally  before  Lord  Lyndkurst,  C.B.,  a  testator  by  his 

on  the  Equity  side  of  the  Court,  when  a  question  arose,  ^rtain  ?c«Iciei 

which  the  learned  Lord  Chief  Baron  reserved  for  the  opin-  to  chariubie  in- 

''  stitutions,  aud 

ion  of  the  full  Court,  on  the  following  case : —  directed  that 

The  testator,  Sir  Henry  Cann  Lippincott^  by  will, dated  ptidas  follows: 

20th  July,  1822,  duly  executed  and  attested  so  as  to  pass  ^^^te  i^tTi 

real  estates,  bequeathed  divers  pecuniary  legacies  to  seve-  direct  may  be 

,  paid  out  of  my 

ral  persons;  he  then  bequeathed  different  legacies  to  the  personal  estate, 

Gloucester,  Bristol,  and  Bath  Infirmaries,  and  then  pro-  ment^f  mV**^* 

ceeded  thus : — '*  Which  three  charitable  legacies  I  direct  ^^}^,  and  the 

^^  said  legacies 

may  be  paid  out  of  my  personal  estate,  prior  to  the  pay-  hereby  by  me 
ment  of  my  debts  and   the  other  legacies  hereby  by  me  ^7athed."  He 
given  and  bequeathed.     I  direct  all  my  legacies  to  be  paid  !l**Ju!'*i^***„ 
within  two  years  after  my  decease,  free  of  any  deduction  to  be  paid  with- 
for  tax  or  duty,  or  otherwise  howsoever ;  and  that  such  of  my  ^er  his  de- 
said  legacies  as  shall  not  be  paid  within  that  period  shall  *^"*^g^^I^„ 
carry  interest,  at  four  pounds  per  centum,  from  the  expi-  for  uxor  duty." 

«    ,  .  ,  ,.1^1  1  "■  By  a  codicil,  he 

ration  of  the  said  two  years.       1  he  testator  then  gave  and  bequeathed  le- 

bequeathed  certain  freehold  and  leasehold  estates,  which  f^**^,*ojfe* 

he  particularly  described,  and  also  all  his  goods,  chattels,  immediately:-— 

and  personal  estate,   of  what  nature  and  kind  soever,  charitable  lega- 

(after  setting  apart  sufficient  funds  thereout  to  answer  the  ^^^  gjyen  by' 

charitable  legacies  before  given),  excepting  certain  lease-  ^^^'^"^JUilgl 

hold  tithes  and   the  furniture  in  his  principal  mansion,  ly,  were  payable 

unto  certain  persons  as  trustees,  (whom  he  also  made  duty. 
his  executors),  their  heirs,  executorsi  administrators,  and 
assigns,  upon  trust,  with  all  convenient  speed  after  his 
decease»  to  convert  into  money  his  personal  estate,  or 
such  part  thereof  as  shall  not  consist  of  money,  and  to 
sell  the  freehold  and  leasehold  estates;  for  which  pur- 
pose he   gave   the   usual   powers.      The   testator   then 

VOL.  II.  8  S  EX. 
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Exch.  of  Pleas,  directed  his  trustees  to  stand  possessed  of  the  money  to 
1834.  . 

arise  from  the  sales  of  his  said  freehold  and  leasehold 

estates,  and  also  the  money  to  arise  from  the  rents  and 
profits  thereof  until  sale,  and  also  of  all  monies  to  arise 
from  that  part  of  his  personal  estate  which  he  had  directed 
to  be  called  in  and  converted  into  money^  and  of  and  in  his 
money,  upon  trust  to  pay  his  debts,  funeral  and  testamen- 
tary expenses,  and  the  several  legacies  thereinbefore  by 
him  given  and  bequeathed  (except  the  charitable  legacies, 
which  were  to  be  paid  out  of  his  personal  estate  only),  and, 
if  insufficient,  then  he  directed  that  the  deficiency  should 
be  raised  by  mortgage  of  all  or  any  part  of  his  freehold 
messuages,  lands,  and  hereditaments  by  him  given  and  be- 
queathed. He  then  directed,  that  in  case  the  trustees 
should  not  find  it  necessary  to  sell  the  whole  of  the  said 
estate  for  those  purposes,  that  they  should  sell  such  part 
only  as  should  be  selected  by  the  person  for  the  time  being 
entitled  in  possession  to  the  residue  of  his  real  estate,  if  of 
age,  but  if  not,  then  of  the  guardian  of  such  person ;  and 
he  directed  that  such  parts  as  should  not  be  sold  should 
be  conveyed  to  the  same  uses  as  are  therein  aforesaid  li- 
mited concerning  his  manors,  lands,  and  hereditaments, 
therein  aforesaid  devised  in  strict  settlement.  The  testa- 
tor then  devised  all  other  his  freehold  manors,  &c.  to  di- 
vers persons  in  succession  in  strict  settlement. 

On  the  25th  Mai/t  1825,  the  testator  made  a  codicil  to 
his  will,  whereby  he  gave  to  Miss  Anne  Byne  the  sum  of 
one  thousand  pounds,  to  be  paid  to  her  immediately  after 
his  death. 

In  July^  18^,  the  testator  made  another  codicil,  which 
was  in  the  following  words : — 

^' This  is  a  codicil  to  my  last  will  and  testament:  I 
give  to  Mrs.  Anne  Byne^  now  residing  with  me,  the  sum  of 
fifteen  thousand  pounds  sterling,  to  and  for  her  own  use  and 
benefit;  I  also  give  to  her  all  my  jewels  and  trinkets.  Igiveto 
Catherine  Cann  Lippincott,  the  daughter  of  the  said  Atme 
Byne,hoTn  the  16th  day  of  December,  1828,  and  baptised 
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in  the  paribh  of  St.  Marylebone  the  22d  day  oi  January ^  Bxeh.  of  Pleat, 
1 8^,  also  residing  with  me,  the  sum  of  five  thousand  pounds 
sterling,  raiseable  immediately  after  my  decease ;  and  in 
case  my  personal  estate  shall  be  insufficient  to  pay  the 
above  legacies  after  payment  of  my  debts  and  the  legacies 
given  by  my  will,  I  charge  the  same  on  my  real  estates.  I 
direct,  that,  until  the  said  Catherine  Cann  Lippincott  shall 
attain  theage  of  twenty-one  years,  or  be  married,  theexecu- 
tors  of  my  will  shall  invest  the  said  legacy  of  5000/.  in  such 
way  as  they  shall  think  fit,  and  apply  the  income  arising 
therefrom,  or  so  much  thereof  as  they  shall  think  necessa- 
ry, towards  the  maintenance  and  education  of  the  said 
Catherine  Cann  Lippincott;  and  in  case  of  the  death  of  the 
said  Catherine  Cann  Lippincott  under  the  age  of  twenty- 
one  years,  and  unmarried,  I  give  the  said  legacy  of  5000/. 
unto  the  said  Anne  Byne.  In  all  other  respects  I  ratify 
and  confirm  my  said  will.*' 

The  question  reserved  by  the  decree  for  the  opinion  of 
the  Court  was,  whether  the  legacy  of  5000/.,  bequeathed 
by  the  second  codicil,  was  given  free  from  the  legacy 
duty. 

Jervis  and  Rolfe,  for  the  legatee. — The  codicil  is  to  be 
taken  as  part  of  the  will  of  the  testator,  and  the  intent  is 
to  be  collected  from  the  whole.  That  was  established  by 
Lord  ThurloWf  C,  in  Hill  v.  Chapman  (a).  The  princi- 
ple as  to  substituted  or  additional  legacies  given  by  codi- 
cil is,  that,  if  no  time  or  fund  for  payment  is  appointed, 
they  are  to  be  paid  out  of  the  same  fund,  and  subject  to 
the  like  conditions  as  the  legacies  in  lieu  of  or  in  addition 
to  which  they  are  given.  Roper  on  Legacies  (6),  Leacroft 
Y.  Maynard{c),  Crowderv.  Clowes  (d)^  CooperY.Day(e). 

(a)  1  Ves.  jun.  40?.  C.  C.  23a 

(6)  393  (2nd  edit.);  760  (last         {d)  2  Ves.  jun. 449. 
edit.)  («)  3Mer.  154. 

(0  1  Ves.  jun.  279,  or  3  Bro. 

s  s2 
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B*ek,^  PUat,  [Lord  Lyndhurstf  C.  B. — Cooper  v.  Day  was  decided  ex- 
pressly on  the  ground  of  substitution.]  Where  the  real 
estate  is  charged  by  the  will  with  the  payment  of  legacies 
in  general^  the  charge  will  extend  to  legacies  in  the  co- 
dicil. Marten  v.  Marten  (a).  There  Lord  Hardwicie  said, 
that  *'  the  will  charging  the  real  estate  with  the  payment 
of  the  legacies  above  mentioned,  it  would  not  extend  to 
the  legacies  in  the  codicil ;  but  if  the  real  estate  had  been 
charged  with  the  payment  of  the  testator's  legacies  in  ge- 
neral, it  would  have  taken  in  the  legades  in  the  codicil, 
they  being  as  much  his  legacies  as  those  in  the  will.**  And, 
in  Brudenell  v.  Bougkton  (6),  Lord  Hardwicke  also  says — 
**  Suppose  a  man  makes  two  wills,  the  first  charging  the 
real  estate  with  his  legacies;  by  the  second  will  there  are 
general  pecuniary  legacies,  but  the  will  is  not  executed  in 
form,  yet  I  make  no  doubt  but  the  latter  legacies  in  the  se- 
cond will  would  be  equally  a  charge  upon  the  land."  And 
the  same  rule  extends  to  a  codicil  not  duly  executed.  Ham- 
nis  V.  Packer  (c).  In  Jackson  v.  Jackson  (d),  where  a  testa- 
mentary instrument,  incomplete  as  a  will,  appeared  on  the 
face  of  it  to  be  intended  as  a  substitution  for  a  former  com- 
plete will,  it  was  held  that  the  legacies  given  by  the  latter 
only  should  take  effect,  notwithstanding  both  instruments 
were  proved  in  the  Spiritual  Court;  but  that  where  a  former 
will  makes  a  charge  of  legacies  generally  on  land,  and  a 
subsequent  will  giving  legacies  is  not  so  attested  as  to  aflTect 
the  land,  yet  the  general  charge  of  the  former  shall  in- 
clude the  legacies  given  by  the  latter;  otherwise  where  the 
charge  is  made  o(  particular  legacies.  Mr.  Justice  BuUer 
there  says,  **  I  think  it  is  clear  that  the  testator  meant  to 
make  a  general  charge  of  legacies  on  the  land.  To  be 
sure  he  makes  use  of  the  words  hereinbefore  mentioned, 
but  in  truth  they  were  all  the  legacies  he  had  given,  for 


(a)  1  P.  Wms.  423.  (c)  Ambler,  666. 

(6)  2  Atk.  274.  id)  2  Cox's  Cases,  '35. 
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there  were  not  any  given  after  those  words ;  and  at  the  ^j^cH.  of  Piemt, 
end  of  the  will  he  speaks  of  legacies  generally.  To  be 
sure,  if  he  had  given  ten  legacies,  and  had  expressly 
charged  one  of  them  upon  the  land,  it  would  be  evident  he 
did  not  charge  the  others ;  and  this  is  the  sound  distinc- 
tion whether  a  testator  has  in  view  legacies  in  general,  or 
swne  particular  ones  in  exclusion  of  others.  Now,  here  I 
cannot  doubt  of  hb  intention  to  secure  all  his  legacies  on 
his  real  estate;  and  having  made  this  charge  by  the  first 
instrument,  this  remains  in  force  as  to  the  real  estate^  the 
second  instrument  not  having  effect  upon  any  thing  but 
the  personal  estate.  The  legacies,  therefore,  arise  on  the 
second  instrument,  but  come  in  under  the  charge  made 
on  the  land  by  the  first  in  favour  of  the  legatees  in  general. 
I  think,  therefore,  the  legacies  in  the  last  instrument  only 
are  to  stand,  but  that  they  are  well  charged  on  the  real 
estate.'*  [Lord  Lyndhurst,  C.  B. — ^There  is  no  doubt 
that  where  a  testator  charges  his  legacies  generally  on  his 
real  estate,  the  legacies  in  a  codicil  are  also  charged ;  and 
if  the  testator  here  had  said,  I  direct  all  my  legacies  to  be 
paid  within  two  years  after  my  death,  the  cases  cited 
would  be  applicable.  But  there  is  a  material  distinction 
here  between  the  legacies  in  the  will  and  in  the  codicil.  In 
the  will  they  are  to  be  paid  within  two  years,  but  a  dif- 
ferent provision  is  made  by  the  codicil;  and  by  that  instru- 
ment the  legacies  are  directed  to  be  paid  immediately].  The 
direction  as  to  the  time  of  payment  makes  no  difference,  as 
it  does  not  compel,  but  only  enables  the  executor  to  postpone 
the  payment.  It  is  clear  that  the  time  is  extended  for  the 
purpose  of  realizing  funds  out  of  the  real  and  personal  es- 
tate to  satisfy  the  legacies ;  and  although  the  5000/.  is  made 
'*  raiseable  immediately"  in  the  codicil,  the  time  for  pay- 
ment is  indefinite,  and  consequently  may  be  taken  to  be 
limited  by  the  will.  [Lord  Lyndhurst,  C.  B. — It  is  quite 
clear  the  testator  intended  that  the  interest  of  the  legatee 
should  vest  immediately.     A  fund  must  be  raised,  as  he 
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Exch.  of  Pleas,  provides  for  the  education  of  the  daughter.]     In  case  of 

a  deficiency  of  assets,  her  share  would  be  liable  to  abate 
in  proportion.  [Parke f  B. — Postponing  the  time  of  pay- 
ment may  be  part  of  the  consideration  for  making  the  le- 
gacy payable  free  of  duty ;  if  so,  how  can  it  be  said  that  the 
testator  had  the  same  intention,  where  the  legacy  is  made 
payable  immediately  ?  Lord  Lyndhurst^  C.  B. — ^The  inten- 
tion is  to  be  collected  both  from  the  will  and  the  codidl. 
The  will  directs  that  the  legacies  shall  be  paid  within  two 
years  free  from  legacy  duty;  and  the  codicil,  that  the  lega- 
cy there  given  shall  be  raised  immediately.  How  can  we 
come  to  the  conclusion  that  a  legacy  to  be  paid  imme- 
diately is  to  be  free  of  duty,  because  legacies  to  be  paid 
in  two  years  are  to  be  so  paid  ?]  The  legacies  in  the  will 
are  made  payable  at  all  events  at  the  end  of  two  years, 
but  it  is  competent  to  pay  them  immediately ;  and  in  the 
latter  event,  the  legatees  by  the  will  would  be  better  off 
than  the  legatee  in  the  codicil,  as  the  former  would  be 
paid  immediately  free  from  duty,  and  the  latter  on  a  de- 
duction of  ten  per  cent.  This  never  could  have  been 
contemplated  by  the  testator.  Chatteris  v.  Yomng(a) 
may  be  cited ;  but  that  case  was  decided  upon  the  question 
of  substitution.  [Lord  Lyndhurst^  C.  B. — In  that  case, 
the  legacy  to  the  husband,  after  a  legacy  to  the  wife  had 
lapsed  by  her  death,  was  not  a  substitution  in  the  sense 
in  which  it  is  used  in  cases  of  this  kind.  It  was  held  to 
be  a  substantive  bequest.]  By  the  will,  which  gave  the 
legacy  to  the  wife,  the  testator  directed  that  all  the  lega- 
cies thereinbefore  bequeathed  should  be  paid  free  of  duty; 
but  the  legacy  to  the  husband  was  given  by  a  subsequent 
codicil. 

Simpkinson  and  Koe,  for  the   executors. — This  is  a 
question  of  intention  to  be  collected  from  the  whole  of  the 

(fl)  2  Rufis.  183;  6  Madd.  30. 
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will  and  codicils  taken  together.     It  is  not  denied,  that,  if  ^J^ch,  of  Pkt, 
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legacies  are  charged  by  a  will  on  the  real  estate,  a  substi- 
tuted or  added  legacy  by  codicil,  in  general  termsi  also 
charges  the  Iand»  and  partakes  of  the  nature  and  quality 
of  the  former  legacies.  In  Jackson  v.  Jackson^  Buller,  J., 
held,  that  a  devise  of  lands  subject  to  annuities  and  le- 
gacies ''thereinbefore  mentioned/'  was  equivalent  to  a 
general  charge ;  but  that  doctrine  is  not  supported  by  any 
authorities,  and  is  opposed  by  Marten  v.  Marten  and 
CAatterU  v.  Young.  In  Bonner  v.  Bonner  (a),  where  a 
term  was  devised  by  will  in  trust  to  pay  the  several  lega* 
cies  thereby  given,  and  also  the  several  legacies  therein- 
after bequeathed,  and  the  testator  by  a  codicil  gave  each 
of  his  daughters  an  additional  legacy,  it  was  held  that  the 
legacies  by  the  codicil  could  not  be  charged  on  the  real  es- 
tate. [Lord  Lyndliurstf  C.  B. — Suppose  the  words  had  been 
*'all  my  legacies  to  be  paid  free  of  duty,"  would  it  not  have 
applied  to  the  codicil  ?  The  ground  of  the  decision  in  Bonner 
V.  Bonner  was,  that  it  was  not  a  general  charge  of  legacies.] 
In  this  case  it  was  not  the  testator's  intention  that  "  all  the 
legacies  "  should  be  paid  free  of  legacy  duty.  There  is  a 
clear  distinction  in  the  will  between  the  charity  and  the  other 
legacies.  The  charity  legacies  are  by  the  will  made  pay- 
able immediately  on  the  testator's  death,  and  not  only  be- 
fore the  other  legacies,  but  even  before  his  debts.  Suppose 
the  charity  legacies  had  not  been  paid  before  the  end  of  two 
years,  could  it  be  said  that  interest  would  not  have  been 
payable  from  the  testator's  death  ?  The  true  construction 
of  the  will  is,  that  the  testator  intended  that  the  charity  le- 
gacies should  be  payable  immediately,  not  without  legacy 
duty ;  and  that  the  other  legacies,  which  are  postponed  for 
two  years,  should  be  free  from  duty.  The  postponement 
of  this  right  was  an  obvious  consideration  for  the  gift  of  the 

(a)  13  Ves.  3/9. 
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Exch,  of  Pieot,  legacy  duty.  It  is  by  a  separate  clause  from  the  one  be- 
queathing the  charity  legacies,  that  the  testator  directs 
that  all  legacies  are  to  be  paid  within  two  years  free  of  duty; 
and  such  of  "my  said  legacies  as  are  not  paid  within  that 
period  to  carry  interest  from  the  expiration  of  the  said  two 
years."  Now  the  words  "  all  legacies*'  cannot  be  extended 
to  the  charity  legacies;  because  the  provision  as  to  the 
time  of  payment^  and  to  the  period  whence  such  legades 
as  are  not  paid  within  two  years  are  to  carry  interest,  is 
inconsistent  with  the  previous  provision  for  the  payment 
of  the  charity  legacies.  [Lord  Lyndhursi,  C.  B. — ^It  b 
difficult  to  maintain  the  position  that  the  charitable  Iega« 
cies  are  not  comprehended  under  the  term  **  all  my  lega- 
cies.'* It  is  not  at  all  inconsistent  that  the  charitable  lega- 
cies shall  be  paid  immediately,  and  the  other  legacies  at 
the  end  of  two  years,  and  that  all  the  legacies  shall  be  paid 
free  from  legacy  duty.]  It  is  not  consistent  that  all  shall 
bear  interest  from  the  end  of  two  years ;  but  the  true  con- 
struction is,  that  the  charity  legacies  shall  be  paid  imme- 
diately, deducting  the  duty,  and  that  the  other  legadei 
in  the  will  shall  be  paid  at  the  end  of  two  years  free  from 
duty. 

JerviSf  in  reply. — It  is  clear,  that,  if  the  words  had  been 
**  all  my  legacies,"  which  would  have  been  a  general 
cliarge,  all  after-given  legacies  would  have  been  included. 
The  provision  as  to  the  payment  ''within  two  years" 
cannot  have  the  effect  of  restricting  the  general  sense  of 
the  preceding  words  to  legacies  of  that  class,  because  it 
cannot  be  doubted  that  the  charity  legacies,  which  are  to 
be  paid  immediately,  are  within  the  exemption  in  the  will 
Bonner  v.  Bonner  was  the  case  of  an  additional  legacy, 
and  was  not  to  be  paid  out  of  the  same  fund. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion  that  the  Ic- 
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gacy  in  question  is  payable  free  from  the  legacy  duty.  It  is  ^'^^  ^S  P^ot, 
said,  that,  as  the  legacies  given  by  the  will  to  individuals 
are  not  payable  for  two  years^  and  the  legacy  in  question  is 
raiseable  immediately  on  the  death  of  the  testator,  it  is  dif* 
ficult  to  come  to  the  conclusion  that  the  testator  intended 
that  the  latter  legacy  should  not  be  liable  to  legacy  duty. 
That  renders  it  necessary  to  look  to  the  language  of  the  will. 
By  the  will,  two  classes  of  legacies  are  given ;  charitable 
legacies,  and  legacies  to  individuals.  The  charitable  le- 
gacies are  to  be  paid  before  the  debts  and  other  legacies ; 
and,  as  the  testator  directs  the  legacy  to  Anne  Byne  to  be 
paid  immediately,  it  is  clear  that  his  intention  was  that 
the  charitable  legacies  should  be  paid  immediately.  He 
then  says,  that  all  the  legacies  shall  be  paid  within  two 
years,  by  which  I  understand  that  the  legacies  to  charitable 
institutions  are  due  as  soon  as  they  can  be  paid,  and  all 
the  legacies  are  due  in  two  years.  He  directs  that  all  his 
legacies  shall  be  paid  free  from  duty,  therein,  as  it  seems 
to  me,  comprehending  charitable  legacies.  Those  are 
payable  immediately;  and  therefore  there  is  no  reason 
why  legacies  given  by  codicil,  though  raiseable  imme- 
diately, should  not  have  been  intended  to  be  given  free 
from  duty. 

Parke,  B. — My  first  impression  certainly  was,  that  the 
payment  within  two  years  free  from  legacy  duty  formed 
one  connected  proposition,  as  it  occurred  to  me  that  the 
postponement  might  probably  be  the  consideration  for 
the  exemption ;  and  therefore  that  the  consideration  failed 
when  the  codicil  directed  the  legacy  to  be  paid  immedi- 
ately. In  the  course  of  the  argument  my  opinion  has  alter- 
ed, and  I  think  we  may  read  the  will  as  it  has  been  read  by 
my  Lord  Lyndhursl^  as  consisting  of  two  clauses ;  the  first 
containing  a  general  direction  as  to  the  time  of  payment 
of  the  legacies,  and  the  second  providing  that  they  shall 
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Bxch,  of  Pleas,  all  be  paid  free  from  legacy  duty.     The  charity  legacies 

are  included  in  the  latter  description ;  and  it  appears  to 
me  that  the  legacy  in  this  codicil  is  to  be  placed  upon  the 
same  footing  as  the  bequests  to  charities. 

BoLLAND  and  Gurney^  Barons,  concurred. 

Decree  accordingly. 


Margaretta  Edwards  r.  Charlotte  Edwards,  Ad- 
ministratrix with  the  Will  annexed  of  Henry  Edwards, 
deceased. 

Where  the  es-     JLIEBT  on  a  Covenant  in  an  annuity  deed,   whereby 

tate  of  a  testator 

is  insolvent,  the  the  tcstator  Covenanted  for  himself,  &c.,  in  considera- 
norbTafiowed  *^^"  ^^  natural  love  and  affection,  for  payment  of  an  an- 
morc  than  rea-    nuity  of  52L  per  annum  to  the  plaintiff.     Breach,  in  non- 

sonable  funeral  #.  «  i     i  t  t^« 

expenses,  ac-  payment  of  261.  for  one  half  years  annuity.  Plea,  pleni 
drcun»tances  administravit.  Replication,  assets  unadministered,  and 
of  the  particular  igg^g  joined  thereon.     At  the  trial,  before  BosanqueL  J., 

case;  and  where,  "  i        '       * 

in  an  action  of  at  the  last  Summer  Assizes  for  the  county  of  Carmarthen^ 
an  annuity  the  defendant,  who  was  the  real  as  well  as  personal  re- 
a'dim^heexe-  pr^sentative  of  the  testator,  admitted  assets  to  the  amount 

cutrixof^.,  the  of  2,987i  /  but  claimed  to  be  allowed  for  certain  pay- 
voluntary  ^ant-  1    .  .  .  1.1 
or  of  an  annuity,  mcuts  made  as  administratnx,  amongst  which  was   the 

pleaded  p^i»  sum  of  103/.  for  funeral  expenses,  and  sums  paid  in  dis- 
adminutravit,      charge  of  two  mortsTSfires,  as  well  as  the  costs  of  an  action 

and  It  appear-  ^  ^   ° 

ed  that  she  of  ejectment  by  one  of  the  mortgagees,  and  of  a  recon- 
i03^^onThe^  veyance  to  the  defendant  of  the  mortgaged  premises.  A 
^wld^— J^ew"  ^e^'dict  was  taken  for  the  plaintiff,  with  Uberty  to  the 
that  the  sura       defendant  to  move  to  enter  a  nonsuit  or  reduce  the  ver- 

was  unreason- 
able, and  that 

the  plaintiff  was  entitled  to  recover  to  the  extent  of  26/.,  the  amount  claimed: — Held,  also»  that 
payment  of  expenses  of  the  reconveyance  of  mortgaged  premises  to  the  real  representative,  and 
of  the  costs  of  an  ejectment  to  recover  the  noortgaged  premises,  ought  to  be  postponed  to  the  claim 
of  an  annuity  creditor  by  voluntary  deed: — Heldf  also,  that  the  executrix  could  not  be  allowed  a 
payment  made  by  her  out  of  the  assets  on  account  of  a  mortgage  debt  created  by  the  ancestor  of 
tier  testator,  to  whom  the  mortgaged  estate  had  descended. 
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diet ;  the  Court  to  be  at  liberty  to  exercise  the  same   ^c^-  9f  ^'««f 
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judgment  on  the  facts  as  might  have  been  exercised  by  -^ 

the  jury.     In  Michaelmas  Term  last,    Chilton  obtained       Edwards 

a  rule  accordingly ;  against  which —  Edwarus. 

E.  V.  WiUiams  now  shewed  cause. — The  sum  of  103/.  is 
too  large  to  be  allowed  for  funeral  expenses  under  the  cir- 
cumstances of  the  present  case,  as  the  rule  is,  that,  where 
the  estate  is  solvent,  a  reasonable  sum  only  ought  to  be 
expended,  and  when  the  estate  is  insolvent,  that  it  ought 
not  at  the  utmost  to  exceed  201.  Hancock  v.  Podmore  (o), 
Stag  V.  Punter  (6).  In  the  latter  case  Lord  Hardtoicke 
says,  *^  At  law,  where  a  person  dies  insolvent,  the  rule  is, 
that  no  more  shall  be  allowed  for  a  funeral  than  is  neces- 
sary, at  first  only  40f.,  then  5/.,  and  at  last  10/.;**  and  the 
law  has  not  been  since  altered.  It  is  true,  he  also  says, 
that  **  he  thought  it  a  hard  rule,  as  an  executor  is  obliged 
to  bury  his  testator  before  he  can  possibly  know  whether 
his  assets  are  sufficient  to  pay  his  debts ;"  and  he  adds, 
**  that  a  Court  of  equity  was  not  bound  by  the  strict  rule ; 
and  that  where  the  testator  leaves  large  sums  in  legacies, 
that  is  a  reasonable  ground  for  the  executor  to  believe 
that  the  estate  is  solvent;  and  that  in  such  a  case  a  Court 
of  equity  would  not  adhere  to  the  rule  of  law.'*  But  it  is 
submitted,  that,  at  law,  the  same  rule  must  apply  in  all 
cases ;  and  that  the  Court  cannot  inquire  whether  the  exe- 
cutor had  reasonable  ground  to  assume  that  the  estate  was 
solvent.  Secondly f  the  payments  in  discharge  of  the  ex- 
penses of  the  action  of  ejectment  to  recover  possession,  and 
of  the  reconveyance,  ought  not  to  be  allowed  in  preference 
to  the  plaintiff's  claim.  Under  a  plea  ofplend  administravit 
the  defendant  can  only  shew  payment  of  debts  of  a  higher 
degree,  or  of  debts  of  equal  degree  before  action  com- 
menced ;  and  the  expenses  of  reconveyance  and  recovery 

{a)  1  B.  &  Adol.  260.  (/>)  3  Atk.  119. 
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Exch.  of  pitast    of  the  mortgaged  estate  do  not  come  within  either  cUm. 
^     It  is  the  duty  of  the  executor  to  satisfy  the  bond  and 
EowABDB      covenant  of  the  testator  in  the  mortgage  deed,  in  the 
Edwardi.      same  manner  as  with  respect  to  any  other  specialty  debt; 
and  if  there  is  a  surplus,  the  representative  of  the  real 
estate  can  compel  the  representative  of  the  personal  estate 
to  exonerate  the  real  estate  by  procuring  a  reconveyance, 
and  paying  costs  of  ejectment.  This  right,  however,  does 
not  accrue  until  all  claims  against  the  deceased  himself 
are  satisfied.     Now  the  claim  of  the  plaintiff,  although 
upon  a  mere  voluntary  deed,  was  obligatory  upon  the  tes- 
tator   in   his  lifetime,  and  upon  his  executor  after  hii 
death,  although  it  must  be  postponed  to  every  simple  con- 
tract debt.    Cray  v.  Rooke  (a),  Lechmere  v.  Carlisle  (b), 
The  Lady  Coxs  case  (c).    In  this  case,  if  the  testator  bad 
lived,  the  reconveyance,  instead  of  being  enforced  against 
him,  would  have  been  insisted  on  by  him.     Before  the 
executrix  could  pay  any  thing  claimed  through  the  tes- 
tator, she  was  bound  to  pay  and  satisfy  every  thing  that 
could  be  enforced  against  him.     According  to  this  rule, 
the  sum  of  44/.,  the  interest  paid  on  the  old  mortgage,  must 
also  be  disallowed,  as  that  was  not  a  payment  which  could 
be   compelled,  being  no  debt  of  the  testator's,  but  of 
his  father's,  on  an  old  mortgage  made  in  1783,  before 
the  testator  came  into  possession  of  the  property  com- 
prised in  the  mortgage,  and  was  a  mere  voluntary  pay- 
ment. 

ChtUon  and  J.  Evans,  cantrd. — The  first  question  is, 
whether  the  funeral  expenses  were  not  band^de  mcnrred, 
and  such  as  the  executrix  would  reasonably  go  to  under  tlie 
circumstances  of  this  case,  where  the  testator  died  to  all  ap- 
pearance in  affluent  circumstances.  Hancock  v.  Podmare 
does  not  recognise  the  rule,  that,  in  case  of  an  insolvent 

(o)  Ca.  temp.  Talb.  153.         (6)  3  P.  Wins.  222.         (c)  Id.  339. 
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Bich.o/PUai,    c/iolai  Tuite  Kirwan^  suffered  judgment  by  default;  and 

the  other  two  deFendants  respectively  pleaded'-^r^/,  the 
general  issue;  and,  secondly  9Liid  thirdly ^  as  to  so  much  of 
the  declaration  as  laid  the  promises  in  the  lifetime  of  the 
intestate,  the  Statute  of  Limitations,  and  a  set*off  At 
the  trial,  before  Lord  Lyndhurst,  C.  B.,  at  the  Sittings 
after  Hilary  Term,  1831,  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case : — 

In  the  year  1 798,  John  Kirtoan^  the  father  of  the  de- 
fendants, entered  into  a  copartnership  vrith  the  defen- 
dants Clement  Kirwan^  and  Matthew  Kirwan,  as  West 
India  merchants,  in  London^  under  the  firm  of  '*  John 
Kirwan  ^  Sons.^  The  partnership  continued  until  the 
death  of  the  said  John  Kirwan^  which  happened  in  or 
about  the  year  1799.  Upon  his  death,  the  business  of 
the  house  was  continued  under  the  same  style  and  firm 
by  the  defendants,  Clement  and  Matthew  Kirwan,  until 
the  year  1802,  when  the  other  defendant,  Nicholas  Tuite 
Kirwan,  was  taken  into  the  firm,  which  continued  to  carry 
on  business  under  the  same  style  and  firm  of  *'  John  Kir- 
wan ^  Sons,*'  until  the  retirement  of  the  said  defendant, 
Clement  Kirwan,  as  hereinafter  mentioned. 

The  intestate,  Anthony  Kirwan,  the  brother  of  the 
defendants,  at  the  time  the  business  was  carried  on 
by  the  above-named  defendants,  was  a  creditor  of  the 
then  firm  in  the  sum  of  12,000/.,  and  for  which  they  al- 
lowed him  interest  at  the  rate  of  five  per  cent,  per  annum. 
The  intestate  was  in  the  habit  of  drawing  for  monies 
against  the  sum  so  standing  to  his  credit,  as  his  occasions 
required,  and  the  amount  was  from  time  to  time  reduced 
by  payments  made  beyond  the  interest ;  and,  on  the  30th 
July,  1817,  the  balance  due  to  the  intestate  amounted  to 
11,160;.  \8s.l0d. 

Between  the  30th  January,  1817,  and  the  17th  Novem- 
ber, 1827,  when  the  intestate  died,  accounts  were  made 
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-up  by  the  firm  yearly  to  the  Slst  of  each  intervening  De-  ^ch,  of  Pleas, 
cember^  intitled,  **Mr.  Anthony  Kirtvan,  Junior,  in  ac-     v— .,^,-L^ 
count  with  John  Kirwan  Sc  Sons/*  and  in  each  of  these       Kirwan 
accounts  the  intestate  was  credited  with  the  balance  ap-       Kirwan. 
pearing  to  be  due  to  him  from  the  statement  of  account 
for  the  respective  preceding  years ;  and  after  the  death  of 
the  intestate,  accounts  were  rendered  to  the  plaintiff*,  the 
widow,  by  the  then  firm  of  *'  John  Kirwan  ^  Sons.*'    The 
account  in   the  year  1829  was  in  the  handwriting  of  the 
defendant  Nicholas  Tuiie  Kirwan,  and  stated  a  balance 
to  be  due  of  9,288/.  4*.  2d. 

The  defendant,  Clement  Kirwan,  retired  from  the  said 
partnership  in  the  month  of  June,  1824,  and  the  defen- 
dant, Matthew  Kirwan,  on  the  31st  of  December,  in  the 
same  year;  but  no  public  notice  of  the  dissolution  of  the 
partnership  was  given  until  the  ilth  oi  January,  1825, 
when  the  following  advertisements  were  published  in  the 
Gazette : — 

**The  partnership  hitherto  carried  on  by  us,  the  un- 
dersigned, Clement  Kirwan,  Matthew  Kirwan,  and  Nicho- 
las Kirwan,  under  the  firm  of  *  John  Kirwan  Sf  Sons,* 
was  this  day  dissolved  by  mutual  consent,  so  far  as 
concerns  the  above  first-mentioned  Clement  Kirwan,  who 
retires,  leaving  the  undersigned  Matthew  Kirwan  and 
Nicholas  Kirwan  to  carry  on  the  business,  and  liquidate 
all  the  concerns  of  the  present  partnership.  As  witness 
our  hands,  this  30th  day  of  June,  1824. 

Clement  Kirwan. 

Matthew  Kirwan. 

Nicholas  Kirwan.** 

**  The  partnership  hitherto  carried  on  by  us,  the  under- 
signed, Matthew  Kirwan  and  Nicholas  Kirwan,  under  the 
firm  of  '  John  Kirwan  ^  Sons,*  was  this  day  dissolved  by 
mutual  consent,  the  said  Matthew  Kirwan  retiring  there- 
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Exch.  of  Pieasf  from.     As  witness  our  hands,  this  Slst  day  of  Decern' 
1834. 

ber,  1824.  Matthew  Kirwm. 

Nicholas  KiruHMnJ" 

At  the  time  that  the  defendants  Matthew  Kirwan  and 
Clement  Kirwan  retired  from  the  firm  of  '^  John  Kirwam 
Sf  SonSf'  the  debts  due  from  the  firm  amounted  to  the  sum 
of  7O9OOO/.9  and  the  debts  due  to  the  firm  amounted  to 
the  sum  of  73,000,  besides  more  which  were  outstanding 
and  to  be  collected.  After  Matthew  and  Clement  Kirwan 
had  retired,  Nicholas  Tuite  Kirwan^  on  the  1st  January^ 
1825,  took  his  brother-in-law,  Simon  Kelly ^  into  the  house 
as  a  partner,  the  business  still  being  conducted  in  the 
name  of  the  old  firm  of  **  John  Kirwan  ^  Sons,**  At  the 
time  this  new  partnership  was  formed  there  was  new  capital 
brought  into  the  concern,  amounting  to  the  sum  of  ^,0002., 
clear  of  all  the  old  balances.  The  account  with  the  in- 
testate, Anthony  Kirwan,  was  carried  from  the  books  of 
the  old  to  those  of  the  new  partnership.  The  balance  was 
struck  annually  as  before,  accounts  rendered  to  him,  and 
after  his  death  to  the  plaintiff  his  widow;  and  Anthony 
Kirwan,  the  intestate,  used  to  call  at  the  house  for  money 
once  or  twice  a  month,  and  the  plaintiff,  after  his  death, 
also  called  for  the  same  purpose  several  times,  and  received 
monies  on  account. 

The  following  letter,  dated  26th  November,  1825,  firom 
the  intestate  to  the  defendant  Clement  Kirwan,  was  given 
in  evidence: — ' 

"  Dear  Brother — I  received  your  letter  yesterday.  I 
was  very  well  aware,  that,  on  your  dissolving  partnership 
with  Mr.  Nich.,  I  had  no  further  claim  upon  you.** 

Notice  to  produce  the  letter  to  which  it  refers  had  been 
served  upon  the  plaintiff,  but  it  was  not  produced.  After 
the  intestate's  death  administration  of  his  estate  and  ef- 
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fects  were  granted  to  the  plaiDtiff.     At  the  time  of  the   Exch.  of  pieas, 
commencement  of  the  action^  the  balance  due  to  the  plain-  ^  '   ^ 

tiff  as  administratrix  was  9^333/.  ITs.  Kirwak 

The  question  for  the  opinion  of  the  Court  is,  whether       Kirwan. 
the  plaintiff  is  entitled   to  maintain  the  present   action 
against  all  the  defendants;  if  she  is,  the  verdict  is  to  stand ; 
but  if  the  Court  should  be  of  opinion  that  she  is  not,  the 
verdict  is  to  be  set  aside  and  a  nonsuit  entered. 

The  case  before  stated  came  on  for  argument  before 
the  Barons  of  this  Court  in  Hilary  Term,  1832,  when 
the  Court,  in  order  to  decide  thereon,  considered  it  ne- 
cessary to  be  informed  upon  the  two  points  hereinafter 
mentioned,  and  therefore  made  a  rule  to  the  following 
effect: — "  That  there  be  a  new  trial;  and  that  on  the  said 
trial  the  case  be  considered  as  binding  upon  the  parties 
except  as  to  the  state  of  the  debts  and  credits  at  the  time 
of  the  dissolution  of  the  partnership,  and  except  as  to  the 
knowledge  of  the  intestate  Anthony  Kirwan,  or  of  the 
administratrix,  o(  Kelly  being  a  partner.  And  it  is  further 
ordered,  that  either  party  be  at  liberty  to  add  any  facts.V 

The  two  issues  directed  by  the  preceding  rule  came  on 
for  trial  before  Bayley,  B.,  at  the  Sittings  after  Trinity 
Term,  1833;  and  the  propriety  of  the  finding  of  the  jury 
being  discussed  in  Michaelmas  Term  following,  upon  a 
rule  which  had  been  obtained  for  a  new  trial,  it  was 
agreed  by  the  counsel  on  both  sides,  at  the  suggestion  of 
the  Court,  that  the  following  statement  should  be  added 
to  the  case: — ''  There  was  no  evidence  of  the  actual  state 
of  the  debts  and  credits  of  the  house  at  the  respective 
dates  of  the  retirement  of  Clement  and  Matthew  Kirwan. 
A  witness,  who  had  business  transactions  with  the  house, 
stated  he  had  never  heard  of  any  embarrassment  in  the 
house.  Anthony  Kirwan,  in  1825,  knew  of  the  introduc- 
tion of  Kelly  into  the  house.*' 

At  the  trial  of  the  said  issues,  a  letter,  of  which  the  fol- 
lowing is  a  copy,  was  given  in  evidence  by  the  defendants; 

T  T  2 
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Exeh.  of  Piea9,  and  the  learned  Baron  directed  that  the  letter  should  be 
1834. 

set  out  as  below,  with  a  memorandum  that  the  Court  upon 

the  argument  should  determine  as  to  the  propriety  of  the 

letter  being  considered  as  a  part  of  the  case. 


"  4th  February,  1825. 
**  My  dear  Brother — I  have  read  your  letter  to  Mr. 
Clement.  I  sincerely  hope  that  he  will  not  withdraw  what 
he  has  allowed  you.  In  your's  to  brother  Af.  K.  you  say 
that  you  are  much  distressed ;  the  idea  of  your  being  so 
very  much  affected  me.  I  have  enclosed  you  a  bank  post 
bill  of  20L,  which  you  will  oblige  me  in  accepting.  My 
dear  brother,  trust  in  God,  and  he  will  help  you  through 
your  afflictions.  I  intend  to  give  my  landlord  notice.  Mr. 
Matt,  having  retired  from  business,  I  do  not  know  where 
my  property  may  be  placed.  Mr.  Matt,  will  do  all  that 
he  can  to  get  me  five  per  cent;  if  he  does  not  succeed  I 
shall  only  have  four,  which  will  be  110/.  less.  I  intend  to 
purchase  a  house  near  town  if  I  can  meet  with  one  to  suit 
us,  to  reduce  our  rent.  Let  me  hear  from  you  soon.  I 
shall  be  glad  to  know  if  you  have  received  the  enclosed; 
also,  if  you  have  heard  from  Mr.  Cletnent  Jane  unites 
with  me  and  the  children  in  kind  remembrance  to  you  and 
your  wife.     Your's  ever  affectionately, 

A.  Kirwan." 

It  was  agreed  that  the  Court  should  decide  upon  the 
matters  of  fact  set  out  in  the  special  case,  as  well  as  upon 
the  matters  of  law. 

Follett,  for  the  plaintiff. — The  defendants  were  primd 
facie  liable.  Then,  has  any  thing  been  shewn  to  discharge 
them  from  their  original  liability  ?  It  is  difficult  to  see  on 
what  tangible  ground  it  can  be  said  that  their  original  lia- 
bihty  has  been  determined;  for  there  has  been  neither 
payment,  nor  any  accord  and  satisfaction,  nor  any  agree- 
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ment  to  accept  the  security  of  the  two  remaining  partners.  ^*^*-  */  ^^<"» 
It  has  been  suggested  that  Kelly  was  substituted  for  the  v^^...^^..^ 
olti  firm ;  but  to  discharge  the  old  firm  there  must  be  an  Kirwan 
agreement,  upon  a  good  consideration,  to  accept  the  secu-  Kirwan. 
rity  of  the  new  firm  in  place  of  the  old ;  and  it  is  not 
enough  that  the  creditor's  account  is  transferred,  that  he 
receives  interest,  that  accounts  are  rendered  from  time  to 
time,  or  even  that  he  expressly  consents  to  discharge  the 
former  partners  from  responsibility,  if  there  be  no  consider- 
ation for  substituting  the  new  firm.  Lodge  v.  Dicas  (a), 
Gough  V.  Davis  (6),  Cuxon  v.  Chadley  (c),  Devaynes  v. 
Noble  (d).  The  introduction  of  Kelly  into  the  firm  was 
no  consideration ;  even  if  Anthony  Kirwan  were  aware  of 
it,  Kelly  never  consented  to  become  responsible,  as  the 
accounts  were  not  rendered  by  him,  but  by  Nicholas 
Kirwan,  in  the  name  of  the  old  firm.  If  Kelly  did  not  be- 
come liable,  Matthew  and  Clement  were  not  discharged ; 
for  the  security  of  one  partner  could  not  be  a  good  consi- 
deration for  relinquishing  the  security  of  three.  [Parke, 
B. — There  are  many  ways  in  which  the  sole  security  of  one 
debtor  may  be  better  than  the  joint  security  of  two,  as  in 
case  of  outlawry,  survivorship,  or  bankruptcy.  The  accep- 
tance of  the  security  of  one  may  be  a  good  consideration  for 
the  discharge  of  the  security  of  two.  If  one  partner  only 
be  solvent,  it  may  be  a  great  advantage,  as  in  case  of  bank- 
ruptcy, to  have  the  separate  security  of  the  solvent  partner* 
The  sole  security  of  a  solvent  party  is  better  than  the  joint 
security  of  the  solvent  partner  and  another  in  the  case  of 
survivorship,  because,  if  the  solvent  partner  dies,  you  have 
no  remedy  against  his  personal  representative.  This 
throws  considerable  doubt  upon  Lodge  v.  Dicas  and  Da^^ 
vid  V.  Ellice{e)J]     It  is  submitted,  that  taking  the  security 


a)  3  B.  &  Aid.  61 1 .  (rf)  1  Mer.  639—69. 

(6)  4  Price,  200.  (e)  8  D.  &  R.  690;  6  B.  &  C.  96L 
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of  two  joint  debtors  is  not  a  reason  for  discharging  a  third. 
The  Court  will  not  look  to  the  solvency  or  insolvency 
of  the  party,  unless  it  be  distinctly  shewn.  The  presump- 
tion of  law  is,  that  the  security  of  three  is  better  than  the 
security  of  one.  [Lord  Lf/ndhurst,  C.B. — On  the  last  ar- 
gument considerable  doubt  was  entertained  by  one  of  the 
Judges  on  this  very  point.  Parke,  B. — If  the  party  may 
be  benefited  by  the  change,  we  cannot  inquire  whether  he 
was.  A  recent  case  in  the  King*s  Bench  throws  some 
doubt  upon  the  correctness  of  the  principles  laid  down  by 
Lodge  V.  Dicas  and  David  v.  Ellice.']  That  was  Thomp^ 
son  V.  Percival(a).  There,  a  new  security,  in  the  form  of 
a  bill  of  exchange,  was  taken  by  the  creditor  from  the 
continuing  partner,  which  it  was  held  operated  in  satisfac- 
tion of  the  joint  debt  But  conceding  that  an  agreement 
between  the  parties  that  one  partner  only  should  be  liable 
would  be  sufficient  to  discharge  the  others,  such  an  agree- 
ment must  be  expressly  proved ;  but  in  this  case  there  was 
no  evidence  of  any  such  agreement,  as  the  letters  of  the  in- 
testate do  not  amount  to  such  an  agreement.  [Lord 
Lyndhurst,  C*  B. — I  have  always  felt,  that,  from  the  first 
letter,  no  such  agreement  could  with  safety  be  inferred. 
The  utmost  extent  of  the  inference  of  this  letter  is,  that 
there  was  a  transfer  to  Matthew  and  Nicholas,  I  think 
no  safe  inference  can  be  drawn  from  it  to  affect  Kelly;  and 
that  being  so,  what  is  there  to  shew  that  the  defendants 
are  not  liable  ?  Parke,  B. — ^The  defendants  must  shew 
either  what  is  equivalent  to  payment,  or  an  agreement  to 
accept  the  continuing  partners  in  lieu  of  the  old;  and  it 
comes  to  the  question  whether  we,  as  a  jury,  are  of  opinion 
that  the  defendants  have  made  that  out?] 


Coleridge,  Serjt.,  contrh. — The  case  of  Thompson  v. 
Percf'ra/ establishes  that  the  creditor  of  a  firm  may,  for  a 
good  consideration,  discharge  the   retiring  partner,  and 
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take  the  security  of  the  remaininsc  partners.     But  to  dis-    E^ch.  ofPUat, 

1HH4 

charge  the  former  partners,  an  express  agreement  at  the  '  ^ 

time  of  the  dissolution  was  not  necessary ;  but  it  is  sufR-  Kirwan 
cient  if  it  can  be  collected  from  the  circumstances  that  such  Kirwan. 
an  agreement  upon  a  good  consideration  was  afterwards 
come  to.  The  dissolution  with  respect  to  the  creditors 
took  place  at  one  and  the  same  time ;  and  the  account  be- 
tween Anthony  Kirwan  and  the  old  firm  having  been  trans- 
ferred to  the  new  firm,  Kelly  must  be  taken  to  be  cogni- 
zant of  it,  and  to  have  consented  to  become  liable  as  re- 
garded the  account  transferred.  The  transfer  of  the  ac- 
count into  the  books  of  the  new  firm,  and  the  payment  of 
money  to  Anthony  and  his  representatives,  is  evidence 
against  Kelly  that  he  agreed  to  take  the  debt  upon  him. 
Suppose  Kelly  had  paid  money  with  his  own  hand,  the  ne- 
cessary presumption  from  that  would  be  that  he  had  a 
knowledge  of  the  subsisting  debt.  In  this  case  there  is 
what  is  equivalent  to  that.  The  account  is  transferred  to 
the  new  firm,  and  money  is  afterwards  paid  by  the  firm  to 
Anthony  Kirwan  and  his  representatives;  and  Kelly  is 
liable  for  any  act  done  by  them  with  reference  to  partner- 
ship accounts  and  transactions,  and  must  be  taken  to  have 
a  knowledge  of  it.  Then,  with  respect  to  the  knowledge 
oi  Anthony t  it  is  submitted  that  the  letters  establish  that 
the  intestate  knew  of  the  retirement  of  Clement  and  Mat- 
ihewy  and  that  he  also  knew  of  the  introduction  of  Kelly 
into  the  house.  The  inference,  therefore,  is,  that  he 
agreed  to  transfer  the  debt  and  the  liability  to  the  new 
firm.  The  introduction  of  new  capital  might  be  one  con- 
sideration for  such  transfer,  and  the  security  of  Kelly  an- 
other. The  transfer  of  the  balance,  the  rendering  of  ac- 
counts, and  payments  of  money  by  the  new  firm,  must  be 
assumed  to  have  been  with  the  knowledge  of  Kelly ^  and 
made  him  liable. 

Folletty  in  reply. — There  is  nothing  in  this  case  to  shew 
that  Anthony  Kirwan  agreed  to  take  Kelly  s  responsibility 
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Sjceh.  of  Pleas,  and  to  discharffe  Clement  and  Matihew  Kirwan.     It  has 
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been  argued  that  KeUy  was  liable  from  the  transfer  in- 
to the  books  of  the  new  firm,  and  that  that  is  evidence 
of  an  agreement;  but,  if  there  had  been  no  agreemait, 
the  account  would  liave  been  transferred  into  the  new 
books  as  a  matter  of  course.  As  to  the  payment  of  interest, 
there  is  no  evidencet  o  shew  the  payment  of  any  money 
specifically  for  that  purpose.  There  must  be  clear  efi^ 
dence  of  an  express  agreement  between  the  parties  to  haTe 
the  effect  of  changing  the  credit — Cnxon  v.  Chadley(a);  or 
something  equivalent  to  it,  as  where  the  party  has  drawn 
bills  on  the  new  firm — David  v.  Ellice  (6).  In  this  case 
there  is  no  accord  and  satisfaction,  nor  any  agreement 
shewn  to  have  taken  place  between  the  parties  to  get  rid 
of  the  original  liability  of  the  three  defendants,  and  there- 
fore the  plaintiff  is  entitled  to  recover. 

Lord  Lyndhurst,  C.  B. — In  this  case  money  was  origin- 
ally advanced  to  the  three  defendants,  and  therefore  they 
are  jointly  liable,  unless  they  can  shew  affirmatively  on  their 
side,  to  the  satisfaction  of  the  Court,  something  in  point  of 
law  to  discharge  them.  We  cannot  go  out  of  the  statement 
in  the  special  case.  Upon  that  it  is  contended  that  we  may 
come  to  the  conclusion  that  the  intestate,  and  subsequendy 
the  plaintiff,  agreed  to  take  two  of  the  partners,  Matthew 
and  Nicholas^  as  debtors,  and  to  discharge  the  third,  CSI0- 
ment.  For  the  purpose  of  making  out  that  proposition, 
two  circumstances  are  relied  upon.  In  the  first  place,  that 
notice  of  dissolution  had  been  given,  in  which  it  was  stated 
that  Mattheu:  and  Nicholas  would  liquidate  the  partnership 
debts.  But  it  is  not  stated  that  any  notice  was  given  to 
Anthony,  nor  is  the  notice  brought  home  to  his  knowledge. 
Reliance  is  then  placed  upon  the  letter  of  the  S5th  No- 
vembevy  1825,  which  is  in  these  terms: — "  Dear  Brother,  I 
received  your  letter  yesterday;  I  was  very  well  aware  that, 

(flj  3  B.  &  C.  691.  (6)  5  B.  &  0.  196;  8 D.  &  R690. 
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on  your  dissolving  partnership  with  Mr.  Nicholas^  I  had  no   Exek.<fPUas, 
further  claim  upon  you."  Now,  if  I  am  to  act  the  part  of  a     ^   ^^'  ^ 
juryman,  I  cannot  say  that  the  expressions  in  that  letter  lead       kikwah 
me  to  the  conclusion  that  there  was  any  agreement  to  ac-       kirwan. 
cept  Matthew  and  Nicholas  as  debtors.    The  next  question 
is,  did  Anthony  engage  to  take  Nicholas  and  Kelly  as  his 
debtors  ?    As  far  as  the  facts  go,  there  was  a  transfer  of  the 
balance,  accounts  were  rendered,  and  payments  made  on  the 
part  of  the  new  firm,  which  it  is  argued  were  sufficient  to  ren- 
der Kelly  liable  if  Anthony  consented  to  take  him  and  Ni- 
eholasKirusan  as  his  debtors.  But  there  is  nothing  to  satisfy 
my  mind  that  be  did  so  consent.     Then,  as  there  is  nothing 
which  satisfactorily  proves  a  transfer  of  Anthony* s  debt  to 
the  two  brothers,  Matthew  and  Nicholas^  or  to  Nicholas  and 
Kelly y  the  consequence  is,  that  the  original  debtors  remain 
liable,  and  that  this   action  is  properly  brought  against 
them. 

Parke,  B. — The  law  is  perfectly  clear  up  to  a  certain 
point  It  is  clear  that  all  the  three  brothers  were  origi- 
nally responsible  for  this  debt;  and  it  is  equally  clear,  that, 
when  that  was  proved,  it  was  incumbent  upon  them  to 
discharge  themselves  from  that  joint  liability.  They 
might  do  this  by  proving  payment,  or  something  equi- 
valent to  payment,  or  an  agreement  with  the  plaintiff 
to  accept  the  responsibility  of  a  new  firm,  with  new 
partners,  in  place  of  the  old  firm.  With  respect  to  pay- 
ment, there  is  nothing  in  the  case  by  which  this  can 
be  made  out.  As  to  the  substitution  of  the  liability  of 
Matthew  and  Nicholas,  there  was  evidence  to  go  to  a 
jury;  and  if  the  jury  had  found  an  agreement,  I  should  not 
have  been  dissatisfied.  The  fact  could  not  be  inferred 
from  the  advertisement  of  the  dissolution  alone;  but 
coupling  that  with  the  letter  of  the  25th  of  November, 
1825,  the  question  might  have  been  put  to  a  jury  whe- 
ther Anthony  had  not  made  some  arrangement  with  the 
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Exeh,  of  PUat,  continuing  partners  to  look  to  them ;  and  I  should  not  have 

^      ^      ^     said  the  jury  were  wrong  if  they  had  found  that  there  was 

KiRWAN       such  an  arrangement.     But  as  the  letter  is  ambiguous, 

KiRWAN.      and  might  be  written  under  a  mistake  of  law,  I  think  the 

fact  of  the  agreement  doubtful ;  and,  as  my  two  Brothers 

have  a  strong  opinion,  I  shall  concur  with  them. 

BoLLAND,  B. — My  judgment  is  founded  on  the  facts 
stated  in  the  special  case,  in  which  I  see  nothing  to  dis- 
charge the  defendants'  original  liability.  I  will  not  say 
any  thing,  in  the  absence  of  all  proof,  as  to  what  took 
place  when  Clement  retired  from  the  firm,  but  consider 
what  was  done  when  Kelly  came  into  the  house.  A  state- 
ment of  the  debts  and  credits  was  then  made,  and  it  was 
found  that  the  house  was  solvent,  with  a  surplus  to  the 
amount  of  3000/.  Kelly  and  Nicholas  Kirwan  then  enter 
into  partnership,  and  a  new  capital  of  27,000/.  is  intro- 
duced. Tiiere  is  nothing  to  shew  that  Kelly  undertook 
to  answer  for  the  debts  of  the  old  firm,  and  the  probabi- 
lities are  that  he  would  not  incur  further  responsibilities. 
The  account  was  transferred  from  the  old  to  the  new  firm, 
and  interest  was  paid  upon  the  loan;  but  I  can  conceive 
many  ways  in  which  interest  might  be  paid  without  Kelly 
being  aware  of  it;  and  there  is  a  want  of  certainty  as  to 
the  mode  of  making  those  payments  and  keeping  the  ac- 
counts consistent  with  the  supposition  of  his  ignorance. 
But  even  if  he  had  taken  upon  himself  a  part  of  the  debts, 
still,  as  Anthonys  consent  is  not  established,  the  new 

firm  would  not  be  liable. 

Judgment  for  plaintiffs. 
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Exeh.  of  Pleat, 
1834. 

Harris  and  Another,   Executors  of  Thomas  Wilson, 

deceased,  v.  Osbourn. 

JL  HIS  was  an  action  of  debt  brought  by  the  plaintiffs,  where  a  client 
as  executors  of  one  Thomas  Wilson^  deceased,  (who  was  J^|.y^Jo*a>n-' 
an  attorney),  to  recover  the  sum  of  15  W.  17*.  6c/.,  the  duct  a  •uit,  it  is 

an  entire  con- 

amount  of  the  testator's  bill  for  business  done  by  the  tes*  tract  to  carry 
tator  for  the  defendant  as  his  attorney.     The  defendant  jt,  termination, 
pleaded  the  general  issue  and  the  Statute  of  Limitations,  on  Jj^/b^^^j^nltor- 
which  pleas  issues  were  joined.     The  particulars  of  the  n«y  only  on 

reasonable  no> 

plaintiffs'  demand  had  been  delivered  to  the  defendant  dee;  and  where 
under  a  Judge's  order;  and  it  was  agreed  between  the  hag^bwn'giveB, 
plaintiffs'  and  defendant  that  this  should  form  a  part  of  this  the  statute  of  Li- 

*■  ^  nutations  is  no 

case,  and  might  be  referred  to  by  either  the  plaintiffs  or  bar  to  that  part 
defendant.  Under  the  power  given  by  the  3  &  4  Will,  which  is  Srbu- 
4,  c.  4^,  s.  25,  the  plaintiffs  and  defendant  agreed  upon  ""essdonemore 

'  *  or  ihan  six  years 

the   following  case  for  the  opinion  of  the  Court: — The  before  the  com- 

business  charged  for  in  the  particulars  of  the  plaintiffs'  an  action  by  the 

demand  was  done  by  the  testator  for  the  defendant  ac-  buTnMsdone 

cording  to  the  dates  in  the  particulars,  and  the  disburse-  *^  'he  suit, 

*^  ^  which  was  not 

ments  of  money  charged  for  in  the  same  particulars  were  brought  to  a 
made  by  the  testator  for  the  defendant,  as  set  forth  in  the   ^{^hiQ  ^jx  year* 
particulars.     The  items  in  the  said  bill  of  particulars  are   of**>«coni- 

■  *  mencement  of 

for  charges  in  respect  of  one  and  the  same  cause,  which  the  acuon. 
during  all  the  time  therein  mentioned  was  in  progress 
in  the  manner  therein  specified.  The  defendant  has 
paid  into  Court  in  this  action  a  sum  sufficient  to  cover  all 
that  part  of  the  plaintiffs'  demand,  which  was  contracted 
within  six  years  before  the  commencement  of  this  action. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
Statute  of  Limitations,  which  the  defendant  has  pleaded, 
be  a  sufficient  bar  to  the  plaintiffs*  recovery  of  the  residue 
of  their  demand  or  not.  If  it  be,  judgment  is  to  be  en- 
tered for  the  defendant  on  a  nolle  prosequi;  if  it  be  not, 
judgment  is  to  be  entered  for  the  plaintiffs  by  confession 
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Exeh,  of  Pleat,  than  six  vears  before  the  commencement  of  the  action. 
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and  whether  notice  has  been  given  or  not  is  immaterial.    It 

is  said  that  the  contract  is  entire,  on  condition  only  that  the 
client  shall  supply  funds;  yet  it  cannot  be  denied,  that,  on 
the  death  of  the  attorney,  the  contract  would  be  at  an  end. 
Upon  the  question  of  mischief  and  convenience,  one  ob- 
ject of  the  statute  was  to  protect  parties  who  had  paid 
money  and  lost  their  receipts,  \^hich  evil  would  apply 
equally  to  payments  in  suits  which  lasted  many  years. 


Lord  Lyndhurst,  C.  B. — One  of  the  consequences  of 
deciding  that  the  statute  is  applicable  in  this  case  would 
be,  that  it  would  become  necessary  from  time  to  time  that 
clients,  instead  of  making  advances,  should  pay  off  their 
attornies*  bills.  I  consider  that  when  an  attorney  is  re- 
tained to  prosecute  or  defend  a  cause,  he  enters  into  a 
special  contract  to  carry  it  on  to  its  termination.  I  do  not 
mean  to  say,  that,  under  no  circumstances,  can  he  put  an 
end  to  this  contract ;  but  it  cannot  be  put  an  end  to  with- 
out notice.  In  this  case  it  is  sufficient  to  say  that  no  no* 
tice  was  given,  and  therefore,  as  the  contract  was  continu- 
ing and  remained  entire,  the  Statute  of  Limitations  is  no 
bar  to  the  action. 


Parke,  B. — I  am  of  the  same  opinion,  although  in  the 
course  of  the  argument  I  have  entertained  some  doubt 
The  cases  which  have  been  cited  may  be  explained  either 
upon  the  supposition  that  this  is  to  be  treated  as  a  general 
contract,  or  upon  the  supposition  that  it  is  a  spe- 
cial contract,  to  carry  on  the  suit  to  its  termination, 
subject  to  be  put  an  end  to  on  reasonable  notice. 
In  ancient  times  it  was  considered  as  an  entire  contract, 
of  which  the  attorney  could  not  divest  himself  by  any 
means;  but,  in  consequence  of  the  increased  expenses  of 
suits  in  modern  times,  the  rule  has  been  varied,  and  the 
attorney  is  at  liberty  to  determine  the  contract  on  reason- 
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able  notice.    The  contract  of  the  client  is  to  pay  at  the   Exch,  of  Pleas, 

1834. 
completion  of  the  suit ;  and  unless  the  contract  be  defeated  ^ 

by  reasonable  notice^  the  attorney  has  no  cause  of  action^       Harris 

and  the  Statute  of  Limitations  is  no  defence.  Obbo'urit. 

Alderson,  B. — I  am  not  aware  that  there  is  any  case, 
in  which  it  has  been  held  that  an  attorney,  without  reason- 
able notice,  can  sustain  an  action  for  a  part  of  his  bill ; 
and  the  manner  in  which  the  Chief  Justice,  in  Vansandau 
y.  Bum,  distinguishes  the  case  in  consideration,  shews 
that  he  was  aware  of  the  general  principle  contended  for 
on  the  part  of  the  plaintiff. 

BoLLAND,  B.,  concurred. 

Judgment  for  the  plaintifT. 


Chapman  r.  Hicks. 

JL  O  an  action  of  debt  to  recover  the  sum  of  51,  9s.  the  where  to  an 
defendant  pleaded  as  to  all,  except  9s.,  nil  debet,  and  of  J^7^f/„d*^t 
that  sum  a  tender;  but  he  omitted  to  pay  the  9^.  into  pleaded m/^eft^f 

,  as  to  part  of  the 

Court,  upon  which  the  plaintiff  signed  a  general  judgment  plaintiff's  de- 
for  the  whole  demand.  S  L"1o'the 

residue,  but  ne- 

^rcA6o&(  obtained  a  rule  to  shew  cause  why  the  judg-  uirsumtendCT- 
ment  should  not  be  set  aside  for  irregularity :  contending,  ^^l^^^l^^^ 
that  the  plaintiff  had  no  right  to  sign  judgment  for  that  piainUffwas  not 
part  of  the  demand  to  which  the  defendant  had  pleaded  a  general  judg- 
nil  debet,  but  only  to  the  extent  of  the  9*.  whde^demand, 

but  only  for  the 

«7.  Jervis  shewed  cause,  and  contended  that  the  plea  ^h^cMheten- 
was  not  divisible ;  and,  the  money  not  having  been  paid  ^c'  ^^  pleaded. 
into  Court,  that  the  plaintiff  had  a  right  to  sign  a  general 
judgment;  for  which  he  ciied,  Pethery.  Shelton  {a),  and 
referred  to  Tid^s  Practice,  665,  622,  9th  ed. 

(a)  1  Stra.  638. 
VOL.  II.  U  U  EX. 
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18a4. 


Lord  Lyndhurst,  C.  B. — ^The  plaintiff  had  a  right  to 
sign  judgment  as  to  that  part  of  the  demand  to  which  the 
tender  applies,  but  was  not  entitled  to  sign  judgment  upon 
the  whole  plea.  Suppose  the  action  had  been  for  SOL, 
and  the  defendant  had  pleaded  nil  debet  as  to  19/.  19«. 
parcel  thereof,  and  taken  no  notice  of  the  residae, 
could  the  plaintiff  have  signed  judgment  except  for  the 
residue  ? 


Parke,  B. — In  Pether  y.  Shelton,  it  does  not  appear, 
from  the  report  in  Strange^  whether  the  plea  of  tender 
was  to  the  whole  or  only  part  of  the  demand.  It  seems  to 
me,  that  the  effect  of  not  paying  the  money  into  Court  was, 
that  the  plea  remained  a  good  answer  as  to  part,  but  not 
as  to  the  residue  of  the  debt ;  and  the  consequence  there- 
fore is,  that  the  plaintiff  was  wrong  in  signing  judgment 
for  the  whole. 

Rule  absolute  with  costs. 


Demurrer  to  a 
declaration  in 
debt  on  a  pro- 
missory note. 
The  statement 
in  the  margin  of 
the  demurrer 
was,  that  the 


Cresswell  r.  Crisp. 

X  HIS  was  an  action  of  debt  on  a  promissory  note,  not 
appearing  by  the  declaration  to  be  expressed  to  be  for 
yalue  receired. 

Demurrer,  stating  in  the  margin  of  the  paper  book, 
that  the  matter  of  law  intended  to  be  relied  upon  was, 
matter  ofiaw  in-  fj^g^^  ^.jjg  action  was  an  action  of  debt  on  a  promissory  note 

tended  to  be  ar-  ^  .        . 

gued  was,  that    by  the  payee  against  the  maker,  but  it  did  not  appear 

the  action  being     ,  .  i  «        <•  i  •       « 

an  action  of  debt  that  the  notc  was  expressed  to  be  for  yalue  received,  or 
note  by^the"**'^  any  thing  equivalent  thereto,    and  therefore   that   debt 

payee  against        would  not  lie. 

the  maker,  it 

did  not  appear 

that  the  note  was  expressed  to  be  for  value  received,  or  any  thing  equivalent  thereto :  the  Govt 

refused  to  set  aside  the  demurrer  as  frivolous  within  the  meaning  of  the  R.  2,  H.  T,  4  WilL  4. 
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N.  R.  Clarke  obtained  a  rule  to  set  aside  the  demurrer  Exch,  of  Pleat, 

as  frivolous  within  the  meaning  of  the  Reg.   Gen.  H,  .   ^^'  . 

T.  4  WUl.  4f,  s«  8f  and  to  be  at  liberty  to  sign  judgment  Cresswell 
as  for  want  of  a  plea* 


V, 

Crisp. 


Cause  was  now  shown  by  R.  V.  Richards^  for  the  defen- 
dant— ^The  demurrer  is  not  frivolous,  and  judgment  will 
probably  be  given  for  the  defendant.  It  has  never  yet 
been  held,  that  debt  will  lie  on  a  bill  of  exchange  or 
promissory  note  in  which  it  is  not  expressed  to  be  for 
value  received.  In  Bishop  y.  Young  {a\  the  declaration 
in  debt  was  held  to  be  good,  solely  on  the  ground  that  the 
bill  was  stated  to  be  for  value  received. 

N.  R.  Clarke^  contrh. — In  fFhite  v.  Ledwich  (6),  a  de- 
claration in  debt  upon  a  bill  of  exchange  was  demurred 
to  on  the  ground,  that  the  bill  was  not  stated  to  have  been 
given  for  value  received ;  but  the  Court  held  that  it  was 
not  necessary,  and  gave  judgment  for  the  plaintiff.  In 
the  new  forms  of  declarations  on  bills  of  exchange  and 
promissory  notes,  T.  T.  1  WiU,  4,  the  words  "  for  value 
received"  are  not  inserted. 

Lord  Lyndhurst,  C.  B. — The  forms  given  as  appli- 
cable to  this  subject  are  in  the  action  of  assumpsit ;  but 
the  plaintiff  has  his  choice  to  proceed  either  in  debt  or 
assumpsit^  and  if  he  choose  to  select  debt,  then  he  must 
pursue  the  form  of  an  ordinary  declaration  in  debt.  The 
rule  that  a  declaration  either  in  assumpsit ^  or  in  debt 
where  assumpsit  would  lie,  shall  not  exceed  the  length  of 
the  forms  given,  relates  only  to  the  costs.  When  we 
find  that  the  insertion  of  the  words  *'  for  value  received" 
has  been  relied  upon  as  one  ground  in  support  of  a  decla- 

(a)  2  Bos.  &  Pul.  78,  and  see         (6)  B.  R.  H.  25  Geo.  3.    Bay- 
Friddy  v.  Henbrey,  3  Dowl.  &  Ry.      ley  on  Bills,  34,  (4th  ed.) 
165 ;  1  B.  &  G.  674. 

vv2 
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Exeh.  of  Pleat,  ration  in  debt  on  a  bill  of  exchange  both  at  the  bar  and 
1834. 

^     by  the  Court  in  giving  judgment,  the  matter  of  law  raised 

CRE88WBLL     cauuct  bc  so  frivolous  as  to  induce  us  to  set  aside  the 
Crisp.        demurrer. 

Parke,  B. — The  point  of  law  suggested  is  clearly  not 
a  point  which  we  can  determine  on  motion. 

Rule  discharged. 


Where  an  ac- 
tion wai  oom- 
menced  by  an 
execntrix  before, 
though  not  tried 
till  after  the 
passing  of  the 
3  &  4  miL  4, 
c  42:— Held, 
that  a  succes^l 
defiendant  was 
entitled  to  costs. 


Grant,  Executrix,  r.  Kemp. 

X  HIS  was  an  action  brought  by  the  plaintiff  as  execu- 
trix. It  was  commenced  before,  but  not  tried  until  after, 
the  passing  of  the  statute  3  &  4  WiU.  4,  c  4S.  A  TerdUct 
having  passed  for  the  defendant,  a  rule  was  obtained  to 
shew  cause,  why  the  defendant  should  not  have  his  costs 
taxed  under  the  31st  section  of  the  act. 

W,  H.  Watson  shewed  cause. 


The  Court  were  of  opinion  that  the  defendant  was 
clearly  entitled  to  costs,  and 

Per  Alderson,  B. — In  the  Common  Pleas,  it  is  not  the 
practice  for  the  defendant  to  apply  to  the  Court,  but  the 
Master  would  tax  his  costs  unless  there  is  an  application 
on  the  other  side. 


(a)  In  Bum  v.  Carvalho,  in  error, 
Michaelmas  Term,  1834,  the  Ex- 
chequer Chamber  held,  that  a  de- 
fendant in  error  was  not  entitled 
to  interest  under  the  dOth  seetion 
of  the  act,  the  writ  of  error  having 


Rule  absolute  (a). 

been  brought  before  the  passmg 
of  the  act ;  and  they  distinguished 
the  dOth  section  from  the  dlst,  oa 
the  ground,  that  the  words  of  the 
30th  section  were  more  -dearly 
prospective  than  those  of  ^e  Slst. 
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Crowfoot   and  Others^  (Assignees  of   Strbather^  a 
Bankrupt,)  v.  The  London  Dock  Company. 

XHIS  was  an  action  of  trover,  brought  to  recover  the  in  trover  by  the 
▼alue  of  certain  steam  engines,  machinery,  implements,  S*^Sdn8tthe 
and  buildinjT  materials  of  various  kinds.  ^mdon  Dock 

^  ,  Company,  to 

The  cause  and  all  matters  in  difference  between  the  recover  certun 

parties  were  referred  to  a  gentleman  at  the  bar,  who  made  neS^lmpie^ 

a  special  award,  thereby  certifying  that  the  following  were  "^f^^^^u 

the  facts  of  the  case,  as  proved  before  him.     On  the  ^th  cause  having 

been  referred  by 
order  of  NiH 
Priutf  the  arbitrator  found  that  a  contract  had  been  entered  into  between  S,  the  bankrupt,  and  the 
London  Dock  Company,  to  execute  certain  works  required  for  the  formation  of  an  entrance  to  the 
Docks,  and  to  provide  the  materials  for  that  purpose,  in  consideration  of  52,200/L  and  of  being  al« 
lowed  to  appropriate  certain  materials  to  his  own  use.  The  engineer  of  the  company  was  to  be 
the  sole  judge  of  the  works,  and  to  have  the  power  of  rejecting  any  materials  or  work  not  in  his 
opinion  conformable  to  the  plans  and  specifications,  and  to  provide  other  materials  in  lieu  of  those 
rejected,  and  to  employ  competent  persons  to  perform  the  work,  if  &  foiled  to  do  so;  in  which 
case  the  costs  or  amount  thereof  was  to  be  deducted  from  the  sum  to  become  due  to  him  under 
that  contract.  The  directors  were  to  be  at  liberty  to  alter  the  plans,  and  thereby  add  to  or  dimi* 
nish  any  part  of  the  works,  in  which  case  a  proportionate  addition  or  deduction  was  to  be 
made  to  or  from  the  sum  to  be  paid  to  S.  according  to  the  schedule  of  prices  contained  in  the 
specification.  S,  commenced  the  works,  and  placed  on  the  premises  steam  engines,  rail-roads, 
materials  and  implements,  necessary  for  carrying  on  the  works.  The  company's  engineer 
superintended  the  works,  and  examined  the  materials  brought  upon  the  premises  by  S,,ind 
rejected  such  as  he  thought  were  not  proper  for  the  purpose.  The  whole  of  the  premises  when 
the  works  were  carried  on,  and  upon  which  the  machinery  and  materials  were  placed,  belonged 
to  the  company.  During  the  progress  of  the  works,  advances  were  made  by  the  company  to  S,, 
on  application,  beyond  the  sums  he  was  entitled  to  receive :  he  referring  them  by  letter  to  the 
engines,  rail-roads,  implements  and  materials  lying  on  the  premises,  and  stating  the  particulars 
of  which  they  consisted,  as  their  security  for  those  advances,  and  agreeing  that  all  the  engines, 
implements  and  materials  upon  the  premises  should  be  a  security  for  such  advances.  S,  became 
bankrupt  before  the  works  were  completed,  upon  which  the  dock  company  erased  S,*t  name  from 
the  implements,  &c  and  took  possession  of  the  engines,  materials,  implements,  &c.  then  on 
their  premises.  The  company  were  always  in  advance  to  S.  to  an  amount  exceeding  the  value 
of  the  property  on  the  promises. 

Held,  first,  the  arbitrator  having  awarded  that  the  dock  company  wero  entitled  to  prove 
against  the  estate  of  S.  for  the  sum  aidvanced  to  him  beyond  what  he  was  entitled  to  for  the  work 
done,  and  materials  furnished  by  him,  and  the  value  of  the  engines,  &c.  that  the  arbitrator  had  no 
authority  to  award  on  that  matter,  and  that  the  award  as  to  that  ought  to  be  set  aside. 

Held,  secondly.  That  the  plaintifis  were  not  entitled  to  recover  for  the  extra  work  done  by  the 
bankrupt,  that  being  still  work  done  under  the  contract,  and  the  work  done  under  the  contract 
having  been  overpud. 

Held,  thirdly,  That  the  defendants  wero  entitled  to  insist  on  the  lien  given  to  them  on  the  en- 
gines, materials,  &c.  as  a  security  for  their  advances,  and  that  there  was  a  sufficient  possession  by 
the  defendants  to  support  the  lien;  and  that  the  plaintifis  were  not  entitied  to  recover  such  engines, 
materials,  &c. ;  but  that  they  were  entitled  to  recover  for  such  of  the  materials  as  were  brought 
upon  the  defendants'  premises  after  the  bankruptcy. 

Held,  fourthly.  That  payments  made  to  the  bankrupt  by  the  defendants^  subsequent  to  the 
time  when  the  latter  materials  were  brought  on  the  premises,  could  not  be  considered  as  payments 
for  those  particular  goods  in  the  course  of  business,  but  merely  as  general  advances  only,  and  that 
Che  defendants  were  not  entitled  to  the  protection  of  the  6  Geo.  4,  c.  16,  s.  82. 
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Exch.  of  Pleat,  day  of  September ^  18S9,  a  contract  was  entered  into  be- 
tween Robert  Streather^  the  bankrupt,  of  the  one  part, 
and  James  Warre,  Esq.,  as  treasurer  of  and  for  and  on 
behalf  of  the  London  Dock  Company,  of  the  other  part, 
as  follows : — ^That  the  said  Robert  Streather  should  and 
would  execute  and  perform,  in  a  substantial  and  workman- 
like manner,  the  whole  of  the  works  required  in  the  for^ 
mation  of  an  entrance  from  the  river  Thames  at  ShadweB, 
to  the  Eastern  London  Dock.    That  the  said  works 
should  be  commenced  at  such  period  as  the  directors  of 
the  said  company  should  appoint,  they  giving  the  said 
Robert  Streather  twenty  days*  previous  notice,  and  the 
whole  be  completed  within  twelve  months  from  such  pe- 
riod.    Robert  Streather  did  further  contract,  promise,  and 
agree  to  provide  at  his  oum  expense  the  whole  of  the  imi- 
terials,  labour,  engines,  tools,  implements,  and  every  other 
matter  or  thing  which  might  be  required  in  the  formation 
and  completion  of  the  said  entrance,  and  also  to  execute 
the  whole  of  the  works  as  laid  down  and  described  in  cer- 
tain plans,  and  the  specifications  thereunto  annexed,  and 
according  to  the  particular  and  conditions  of  that  con- 
tract, in  consideration  of  being  paid  the  sum  of  52^2001. 
and  also  of  being  allowed  to  appropriate  to  his  own  use 
the  materials  of  the  houses  and  premises  therein  referred 
to.    Such  parts  of  the  materials  as  should  be  approved  by 
the  engineer  to  the  said  company  might  be  used  by  the 
said  Robert  Streather  in  the  works  to  be  performed  under 
that  contract,  the  remainder  were  to  be  removed  by  him 
in  conformity  with  the  directions  which  might  be  given 
to  him  by  the  said  engineer.     The  said  engineer  to  be 
the  sole  judge  of  the  said  works,  and  every  part  thereof, 
being  executed  and  performed  agreeably  to  the  plans  and 
specifications,  and  to  have  the  power  of  rejecting  at  any 
time  any  materials  or  work  which  in  his  opinion  should 
not  be  conformable  thereto,  and  to  provide  other  mate- 
rials in  lieu  of  those  rejected,  and  employ  competent  per- 
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sons  to  perform  the  work,  if  the  said  Robert  Streather  Batch,  of  PUas, 

.  .  1834. 

should  fail  to  do  so,  in  which  case,  the  costs  or  amount 

thereof  should  be  deducted  from  the  sum  to  become  due 
and  payable  to  him  under  that  contract.  The  said  direc-^ 
tors  were  to  be  at  liberty  to  alter  the  plans,  and  thereby- 
add  to  or  diminish  any  part  of  the  intended  works  without 
prejudice  io,  or  making  void  that  contract,  in  which  case 
a  proportionate  addition  or  deduction  should  be  made  to 
or  from  the  sum  to  be  paid  to  the  said  Robert  Streather ^ 
the  amount  of  such  addition  or  deduction  to  be  computed 
according  to  the  schedule  of  prices  contained  in  the  said/ 
specification.  The  said  James  Warre  did  thereby  under-" 
take,  promise,  and  agree,  for  and  on  behalf  of  the  said  com* 
pany,  to  pay  to  the  said  Robert  Streather  the  said  sum  of 
52^2001,  by  the  following  instalments,  upon  the  production 
in  each  case  of  a  certificate  signed  by  the  company's  en- 
gineer, viz.  three  fourths  of  the  costs  of  the  work  certified 
to  have  been  done  every  two  months.  The  first  instal- 
ment to  be  paid  whenever  the  said  engineer  should  certify 
that  the  portion  of  the  work  performed  amounted  in  value 
to  one-eighth  part  of  the  whole,  the  remaining  one-fourth 
within  one  month  after  the  full  completion  of  that  contract. 

By  a  memorandum  of  agreement  under  seal,  bearing 
date  the  21st  December,  1830,  the  time  allowed  to  the 
said  Robert  Streather  for  completing  the  works  was  ex- 
tended to  the  28th  of  March,  1831. 

On  the  4th  of  December,  1829,  the  company  gave 
Streather  notice  to  commence  his  works  on  the  28th  of 
that  month.  StrecUfter  accordingly  commenced  his  opera- 
tions, inclosed  the  premises  so  as  to  exclude  the  public, 
and  had  them  watched  by  persons  in  his  employ,  and  he 
brought  to  them  a  great  quantity  of  property  of  various 
descriptions  in  the  building  line,  for  the  purpose  of  car- 
rying on  the  works.  He  had  a  counting-house  and  clerks 
on  the  premises,  and  erected  thereon  two  steam  engines. 
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Exch,  of  PUat,  The  bartowsy  carts»  picks,  and  other  implements  used  in 

carrying  on  the  works,  were  branded  with  Sireaikers 
initials.  Henry  Palmer,  the  company's  engineer,  superin- 
tended the  works  on  behalf  of  the  company,  examined  the 
materials  brought  upon  the  premises  by  Streatker,  and 
rejected  such  as  he  did  not  think  proper  for  the  purposes 
for  which  they  were  intended.  Palmer  resided  in  a  house 
belonging  to  the  dock  company  adjacent  to  the  docks, 
and  about  one  hundred  and  fifty  yards  from  the  works  in 
question,  and  was  on  the  premises  erery  day.  The  whole 
of  the  premises  where  the  works  were  carried  on,  and 
upon  which  the  machinery  and  materials  were  placed, 
belonged  to  the  company. 

The  arbitrator  then  certified,  thkt,  on  the  1 7th  of  iUay, 
and  before  StrecUher  was  entitled  by  the  terms  of  his  con- 
tract to  receive  any  money  from  the  dock  company,  he 
requested  an  advance;  and  that  the  company,  on  the  18th 
of  Afay,  advanced  him  3000/.  That  in  the  month  of  v/ir/y, 
he  again  applied  to  them  for  further  advances,  refierring 
them  to  the  engines,  rail-roads,  implements  and  materials 
lying  on  the  dock  premises  as  their  security.  Where- 
upon the  then  treasurer  of  the  dock  company,  S.  Cock^  Esq. 
wrote  him  the  following  letter. 

"  20M  July,  1880. 

'^  Mr.  Streatker  is  requested  to  furnish  the  best  account 
in  his  power  to  form  of  the  costs  of  the  new  work,  so  far 
as  he  has  at  present  proceeded,  distinguishing  materials 
employed  for  the  works,  such  as  steam-engines,  rail- 
roads, platforms,  carts,  barrows,  &c.  Secondly^  materials 
used  on  the  works,  such  as  timber,  iron-stone,  bricks, 
lime,  &c.  Thirdly^  wages  for  excavators,  bricklayers, 
carpenters,  stone-masons,  &c.  Mr.  Streatker  will  also 
state  the  value  of  the  materials  taken  of  the  company 
which  have  not  yet  been  used,  but  which  remain  on  the 
premises.  "  jS.  CoekJ" 


EASTER  TERM,  4  WILL.  IV. 


641 


To  which  Sireather.  on  the  21st  July,  wrote  and  sent  ^ch,  of  Pieas, 

1834. 
a  letter  containing  the  following  passage. 


tt 


In  obedience  to  the  wishes  of  the  committee,  and 
to  shew  that  in  point  of  expenditure  made  by  me,  in  re- 
quiring an  advance  of  money,  I  am  not  doing  it  impro- 
perly,  nor  exposing  the  committee  to  any  risk,  I  have 
made  an  estimate  of  the  work  really  performed,  the  nearest 
account  of  the  expenses  necessarily  incurred  in  the  im- 
mense preparations  required  for  carrying  on  a  work  of 
such  magnitude  I  can  give,  and  also  the  value  of  mate- 
rials, implements,  &c.  now  on  the  company's  premises, 
and  intended  for  their  use." 

This    letter  was    accompanied    by   the   following  ac- 
count : — 

New  Entrance  London  Docks'  Expenditure  to  the 

20th  July,  1830. 

Materials  employed  for  the  Works. 

Machinery.  £     t,   d. 

To  cash  paid  for  dO-horse  power  steam-engine      950    0    0 
Ditto  paid  engineer  for  fitting  up  ditto     -        -      90    0    0 

Labour  and  waste  of  materials  in  settling 

said  engine. 
Twelve  rods  of  brick-work,  masonry  16/.  St., 

iron*work  &c.  at  least       -        -       -        -    loO    0    0 
Sinking  the  weU,  line  of  pumps,  iron  and  wood 

cylinders,  &c.  ,       -        -        .        .  looo    0    0 

Extra  boiler  for  said  engine     -       -        -        -    130    0    0 

Labour. 

To  pile  driving,  to  setting  said  engine  the  second 

time,  viz.  for  pile  driving,  labourers'  and 

carpenters'  time  thereon,  and  to  framing 

timber,  iron  work,  to  shoeing  piles,  and  1  i 

ton  of  iron  in  bolts,  ties,  &c.  and  34  rods  of 

brick-work 600    0    0 

Machinery  for  connecting  the  pumps        -        -    200    0    0 
Pumps,  as  per  invoice 172  10    0 

Carried  forward  3142  10    0 
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Brought  forward  3142  10  0 

To  a  lO-horse-power  engine            ...  270  0  0 

Fitting  up  do.  200/.  a  new  boiler  for  do.  22/.  10«.    222  10  0 

Consumption  of  fuel  for  both  engines      -       -  413  11  10 

Iron  rail  roads,  as  per  invoice           ...  500  0  0 

Twelve  iron  and  12  wood  carts,  and  50  barrows  362    0  0 

Labour  to  erection  of  a  platform  and  stage       -  260  0  0 

Bridge  and  steps  for  foot  passengers        -       -  200  0  0 

£5360  11  10 
The  account  then  contained  a  statement 
of  work  done,  and  materials  provided  to  be 
thereafter  used  in  the  work,  to  the  amount 
of £13,933. 

On  the  S3d  July,  S.  Cock,  after  receiving  this  accoaDt, 
wrote  to  Streather  as  follows: — 

'' London  Dock  House,  23rd  July   1830. 

**  Sir, — It  appearing  that  the  sum  you  are  entitled  to  re- 
ceive, according  to  the  letter  of  your  existing  contract  with 
the  London  Dock  Company,  b  not,  according  to  your  re- 
presentation, sufficient  to  enable  you  to  make  the  greatest 
possible  progress  with  the  work,  and  which  you  are  anxi* 
ous  to  make,  I  am  desirous  of  ascertaining,  as  nearly  as 
possible,  the  value  of  the  property  employed  or  lying 
upon  the  premises,  but  not  used,  or  forming  or  being  in- 
tended to  compose  part  of  the  works,  which  you  consider 
a  security  to  the  company  for  any  advance  which  the  di- 
rectors may  be  disposed  to  make  you  beyond  the  three- 
fourths  of  the  value  of  the  work,  according  to  the  contract 
certified  by  the  company's  engineer  to  have  been  done 
every  two  months.  I  shall  also  thank  you  to  send  me,  at 
your  earliest  convenience,  your  estimate  of  the  value  of 
the  work  actually  executed  according  to  the  contract 


prices. 


"  S.  Cock:' 


To  which  Streather,  on  the  24th  July,  wrote  and  sent 
the  following  answer : — 
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Exeh.  €f  Pleat,  sum  df  4140/.  ISs.  6d.,  the  value  of  the  extra  work  done 

1834.  . 

by  Sireaiher,  and  which  was  made  necessary  by  devia- 
tions from  the  original  plans  and  specificationa.  The 
value  of  this  extra  work  was  included  in  the  valuations  of 
the  work  done,  made  from  time  to  time,  and  mentioned 
in  the  surveyor's  report  to  the  dock  company.  As  to 
that,  the  arbitrator  awarded  that  the  plaintifia  were  not 
entitled  to  receive  that  sum  or  any  part  of  it  from  the 
dock  company ;  but  if  the  Court  should  be  of  opinion  that 
the  plamtiffs  were  entitled  to  receive  the  whole  or  any 
part  of  that  sum  from  the  defendants,  then  &c. 

On  the  other  hand,  the  company  contended,  that  they 
had  paid  to  StreatheTf  48,155/.,  and  for  bricks  1464^ 
making  together  49,619/.;  that  the  value  of  the  work  done 
was  only  S6,4S9/.,  and  that  the  difference,  13,190/.,  most 
be  considered  as  a  loan  by  the  company  to  Streaiker, 
That  the  value  of  the  materials,  implements^  &c.  whidi 
they  had  as  a  security,  was  5173/»,  leaving  8017/L  unpro- 
vided for,  which  the  company. claimed  a  right  to  pinfe, 
under  the  commission  against  Streather.  As  to  that,  the 
arbitrator  was  of  opinion,  that  the  company  were  entitled 
to  prove  under  the  commission  for  the  sum  of  8017/., 
and  as  far  as  he  had  power  so  to  do,  he  awarded  that 
they  be  permitted  to  prove  accordingly. 


F.  KeUy,  for  the  plaintiffs,  in  Trinity  Term,  1833,  ob- 
tained a  rule  to  shew  cause  why  the  award  should  not  be 
amended,  by  increasing  the  damages  to  the  sum  of  5173/.| 
and  by  striking  out  so  much  of  the  award,  as  awarded 
that  the  company  should  be  permitted  to  prove  under 
Sireather^s  commission  the  sum  of  8017/.,  or  why  the 
verdict  should  not  be  entered  for  the  plaintifia  for  the 
value  of  the  bricks  and  materials  brought  on  the  premises, 
subsequently  to  the  act  of  bankruptcy. 


F.  Pollock,  Follett,  and  F.  Rbbinson,  now  diewed 


V, 
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cause. — ^Tbe  principal  point  to  be  made  on  the  other  side  b*c^'  ofpua*, 
is,  that  the  plaintiffs  are  entitled  to  have  the  verdict  en-  ^ 

tered  for  51732.,  the  value  of  the  machinery  and  materials     Crowfoot 

mm 

which  were  on  the  premises  when  Sireather  became  bank-  The  London 
rupt;  and  the  argument  is,  that,  although  the  arbitrator 
has  found  that  advances  were  made  by  the  defendants  to 
the  bankrupt  beyond  that  amount,  upon  an  agreement 
that  the  defendants  were  to  have  a  lien  on  the  machinery 
and  materials,  still  no  sufficient  possession  passed  to  the 
defendants  for  the  purpose  of  creating  a  lien ;  secondly, 
it  will  be  said,  that  the  bankrupt  was  allowed  to  have  the 
order  and  disposition  of  the  machinery,  materials,  &c*  at 
the  time  of  his  becoming  bankrupt :  in  which  case,  it  is 
said,  that  the  right  of  property  would  pass  to  the  as- 
rignees,  imder  the  72nd  section  of  the  Bankrupt  Act.  It 
is  true,  there  can  be  no  lien  without  possession.  Kinloch 
V.  Craig  (a).  Patten  v.  Thompson  (jb),  Taylor  v.  Robin* 
son  (c).  But  in  those  cases,  the  party  claiming  the  lien 
had  no  sort  of  possession : — here,  the  defendants  certainly 
had  some  possession.  The  property  in  question  was 
Inrought,  placed,  and  left  on  their  premises;  and  though 
that  part  of  their  premises  is  found  by  the  arbitrator  to 
be  **  inclosed,**  that  inclosure  was  only  for  the  purpose  of 
excluding  the  public.  The  defendants,  and  especially 
their  servant,  the  engineer,  obviously  continued  to  have 
free  access  to  them.  In  this  case,  possession  of  the  pro- 
perty has  been  given  in  the  only  way  which  the  circum- 
stances of  the  case  rendered  possible :  had  the  bankrupt 
been  altogether  excluded  from  meddling  with  the  pro- 
perty, the  very  object  of  the  transaction  would  have  been 
frustrated.  The  case  of  Manton  v.  Moore  (d)  is  a  strong 
authority  in  favour  of  the  defendants  upon  this  point.  It 
is  true,  that  was  not  a  case  growing  out  of  the  bankrupt 


(a)  3  T.  R.  119.  (c)  2  J .  B.  Moo.  730;  8  Taunt.  648. 

(()  5  Man.  &  Selw.  350.  {d)  7  T.  R.  67. 
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Exeh.  cf  Pleat,  bw;  but  Lord  Kenyan  there  says  what  is  applicable  to 
^     the  present  case — ''  In  cases  of  this  kind,  the  question. 
Crowfoot     whether  the  act  be  or  be  not  fraudulent,  depends  on  an^' 
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The  London    Other  question,  whether  the  goods  be  or  be  not  delivered 
with  the  instrument  that  professes  to  convey  them." — 
''  In  this  case,  no  other  possession  could  have  been  giveo. 
When  the  bill  of  sale  was  executed,  the  goods  remained  on 
the  premises  of  the  canal  company,  to  whom  the  con- 
veyance was  made.    It  has  been  admitted  in  many  cases, 
that  there  need  not  be  a  transmutation  from  hand  to 
hand ;  where  goods  are  in  a  warehouse,  the  deUvery  of 
the  key  of  the  warehouse  has  been  held  sufficient." — 
**  Then,  not  knowing  what  other  delivery  of  the  goods 
there  could  have  been,  I  am  bound  to  say,  that  the  pos- 
session depended  on  the  property  of  the  goods.**    And 
jtshhurst,  J.,  says,  "  The  goods  were  lying  on  the  premises 
of  the  company,  and  there  could  have  been  no  other  de- 
livery of  the  goods ;  it  would  have  been  absurd,  to  have 
removed  the  goods  from  the  place  where  they  were  lying, 
since  they  must  have  been  afterwards  brought  back  to 
the  very  same  spot,  in  order  to  be  used."  Supposing,  then, 
that  the  defendants  would  at  common  law  be  entitled  to 
the  benefit  of  their  lien,  is  there  any  thing  in  the  72nd  sec- 
tion of  the  Bankrupt  Act  to  deprive  them  of  that  benefit! 
It  is  submitted,  that  there  is  not.     In  the  first  place,  so 
far  as  respects  a  considerable  part  of  the  property  in  dis- 
pute, viz.  the  engines,  rail-roads,  &c.  fixed  to  the  free- 
hold, it  is  clear,  that  the  72nd  section  of  the  Bankrupt  Act, 
which  applies  only  to  goods  and  chattels,  does  not  afi*ect 
the    case.   Horn  v.  Baker  (a).   Coombs  v.  Beaumani  (6). 
Secondly f  the  section  referred  to  contemplates  two  dis- 
tinct parties,  the  reputed  owner  and  the  real  owner.    It 
operates  as  a  punishment  on  the  real  owner  for  allowing 
the  trader  to  be  reputed  owner :  here,  it  is  not  pretended 

(o)  9  East,  216.  {b)  6  B.  &  Ad.  72 ;  2  Nc?.  &  Man.  235,  S.  C. 


EASTER  TERM,  4  WILL.    IV. 


(H9 


Crowfoot 

V. 

The  London 
Dock  Co. 


that  the  right  of  property  passed  to  the  company ;  the  Exch.  of  pieas, 
bankrupt,  therefore,  was  himself  the  real  owner,  and 
therefore  the  case  does  not  fall  at  all  within  this  provision 
of  the  legislature,  even  admitting  that  he  was  the  reputed 
owner  too.  Jo^  v.  Campbell  (a),  Kirkley  v.  Hodgson  (jb). 
Nor  is  any  inconvenience  likely  to  arise  from  this  con- 
struction of  the  act.  Because,  when  the  bankrupt  unites 
the  two  characters  of  real  owner  and  reputed  owner,  the 
property  would  (in  almost  every  case,  except  where  a  lien 
has  been  created)  pass  to  the  assignees,  not  indeed  by 
virtue  of  the  72nd  section,  but  b^  the  general  conveyance 
under  the  commission.  But  thirdly,  waiving  these  an- 
swers in  point  of  law,  the  facts  of  the  case,  as  found  by 
the  learned  arbitrator,  are  not  by  any  means  sufficient  to 
shew  that  the  bankrupt  was  reputed  owner  of  the  goods 
within  the  meaning  of  this  section.  Not  only  has  the 
arbitrator  omitted  to  draw  that  conclusion,  but  the  facts 
which  he  has  found  are  inconsistent  with  it.  Collins 
¥•  Forbes  (c)  is  almost  an  express  authority  for  the  de- 
fendants :  indeed,  the  claim  of  the  assignees  in  that  case 
was  more  plausible  than  that  of  the  plaintiffs  in  the  pre- 
sent; for  the  goods  were  there  received  into  the  victual- 
ling yard  as  the  goods  of  the  bankrupt,  without  any  sort 
of  compact  with  the  commissioners,  which  would  prevent 
Ills  dealing  with  them  as  his  own.  But  fourthly ,  if  the 
facts  found  do  lead  to  the  conclusion,  that  the  bankrupt  was 
quodam  modo  intrusted  with  the  possession  of  the  goods, 
those  facts  at  the  same  time  shew  that  it  was  a  possession 
for  a  special  purpose,  viz.  for  the  purpose  of  his  applying 
those  materials,  &c.  to  the  performance  of  his  contract 
with  the  dock  company;  and,  if  so,  there  is  a  well  recog- 
nised class  of  authorities  to  shew  that  such  a  limited 
possession  does  not  bring  a  case  within  this  section  of  the 


(a)  1  Sch.  &  L.  328. 
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{b)  2  Dowl.  &  RyL  848;  1  B.  &  C.  588. 
(c)  3T.R.316. 
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Bxek.  of  Pleat,  Bankrupt   Act.    Ex  parte  Flyn  (a),  Copeman  v.   Ga^ 

lant  (b).  But  secondly,  the  plaintiffs  contend,  that  if  they 
are  not  entitled  to  have  the  verdict  entered  for  5173/.| 
the  price  of  the  engines  and  materials,  &c.  which  were 
on  the  premises  at  the  time  of  the  bankruptcy*  they  are 
at  all  events  entitled  to  have  a  verdict  entered  for  316Ii, 
the  value  of  certain  bricks  brought  on  the  premises  by 
the  bankrupt  after  his  bankruptcy.  The  arbitrator,  as 
to  these,  has  found  as  a  fact,  that  those  bricks  were  sup- 
plied on  the  credit  of  the  company,  and  paid  for  by  them* 
It  appears  by  the  affidavits,  that  the  evidence  before  the 
learned  arbitrator  did  not  establish  that  fact;  but  ad- 
mitting him  to  have  been  mistaken  in  so  finding  it,  the 
Ck>urt  will  not  send  the  matter  back  to  him,  if  other  facts, 
which  are  found,  be  sufficient  to  sustain  the  award.  Now 
that  is  the  case  here :  those  bricks  were  supplied  before 
the  date  of  the  commission,  and  they  may  therefore  be 
considered  a#  paid  for  by  the  sums  of  S7 6L  and  SSIL 
which  were  paid  to  the  bankrupt  before  his  bankruptcy, 
on  the  I9th  and  25th  March — ^if  so,  those  payments  art 
protected  by  the  82nd  section  of  the  Bankrupt  Act.  Cask 
V.  Young  (c).  Even  if  the  payment  were  before  the  de- 
livery of  the  goods,  that  fact  would  not  alter  the  case^ 
mU  V.  Famell  {d).  But  it  is  not  here  shewn,  that  the  pay- 
ment was  before  the  delivery.  In  Bishop  v.  Crawshajf{e), 
where  an  acceptance  was  given  in  advance  for  goods  or- 
dered to  be  made,  the  payment  was  considered  to  be  not 
protected,  because,  it  was  said,  the  defendant  there  was 
not  a  debtor  at  the  time  he  accepted  the  bills :  that  case, 
therefore,  certainly  was  not  within  the  protecting  section 
of  the  statute  of  I  Jac,  1,  c.  15,  but  the  word  **  debtor"  is 
omitted  in  the  corresponding  section  (82)  of  the  piesent 
Bankrupt  Act. 

(fl)  I  Atk.  185.  {d)  9  B.  &  C.  45. 

(6)  1  Peere  Wms.  314.  (e)  6  Do^.  &  Ryl.  279;  3B.  & 

(c)  3  Dovvl.& Ryl.  652;  2  B.  &  C.  415. 
C.  413. 
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The  next  point  raised  by  the  plaintiffs  is,  that  if  they  ^^A.  •/  PUat, 
are  not  entitled  to  have  the  verdict  increased,  still  the  ^ 

arbitrator,  on  the  reference  of  all  matters  in  difference,  Crowfoot 
should  have  found  that  the  plaintiffs  are  entitled  to  the  The  Lovdoh 
sum  of  4140/.  ISs.  6rf.,  for  the  price  of  the  extra  work 
done  by  the  bankrupt,  against  which  (it  is  said),  the 
company  could  not  set  off  the  unliquidated  damages,  sus- 
tained by  the  non-performance  by  the  bankrupt  of  the 
contract  works;  and  the  extra  works  have  been  ever  con- 
sidered as  forming  one  entire  work,  and  paid  for  accord- 
ingly. By  the  terms  of  the  contract,  the  extras  are  not 
treated  as  intended  to  form  a  distinct  item,  **  but  a  pro- 
portionate addition  or  deduction  was  to  be  made  to  or 
from  the  sum  to  be  paid  to  Robert  StreaiherJ"  If  these ' 
extras  were  not  to  be  blended  with  the  rest  of  the  work, 
and  so  paid  for — how  were  they  to  be  paid  for?  was  the 
bankrupt  to  be  paid  for  the  extras  in  ready  money?  or 
was  he  to  wait  till  the  final  completion  of  the  whole  work? 
It  is  manifest,  that  the  items  of  extra  work  were  to  be  added 
to  the  periodical  payments  stipulated  for  by  the  contract, 
and,  if  so,  they  have  already  been  greatly  overpaid.  [The 
Attorney-General  here  intimated,  that  he  did  not  intend 
to  press  this  point.] 

The  only  remaining  point  is,  whether  the  assignees  are 
entitled  to  prove  against  the  bankrupt's  estate  to  the  ex- 
tent of  8020/.  4«.  It  is  objected  that  this  constitutes  an 
item  of  unliquidated  damages,  and  cannot  therefore  be 
proved  under  the  commission ;  but  it  can  easily  be  shewn, 
that,  to  the  extent  of  that  sum  at  least,  the  damage  of  the 
company  is  already  liquidated,  whatever  further  loss  they 
may  have  incurred.  IParke^  B. — The  arbitrator  had  no 
authority  to  decide  that  matter;  it  could  not  be  done  be- 
hind the  backs  of  the  commissioners  and  the  creditors.] 
He  could  not  indeed  make  any  award  on  that  point  which 
could  bind  the  commissioners ;  but  still,  so  far  as  concerns 
the  plaintiffs  and  the  defendants,  in  the  present  action,  the 
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Campbell,  Att-Gen.,  and  F.  Kelly ,  contr&, — ^The  plain- 
tiffs are  entitled  to  have  the  verdict  entered  for  the  full 
value  of  the  machinery  and  materials.  It  is  not  necessary  for 
them  to  resort  to  the  72nd  section  of  the  Bankrupt  Act, 
to  which,  however,  the  principal  part  of  the  argument  on 
the  other  side  has  been  addressed.  The  assignees  are 
entitled  to  recover  the  value  of  the  machinery  and  ma- 
terials, independently  of  that  enactment :  for  it  is  in  effect 
conceded  by  the  defendants,  that  the  property  in  the 
machinery,  &c.  remained  in  the  bankrupt;  they  would 
therefore  pass  to  his  assignees,  unless  the  defendants  are 
entitled  to  hold  them  by  virtue  of  the  lien ;  and  it  is  sub- 
mitted that  they  have  no  such  right.  To  the  creation  of 
a  valid  lien  at  common  law,  under  such  circumstances  as 
the  present,  two  things  are  essential— ^r«/,  it  must  be 
shewn,  that  there  was  a  binding  agreement  to  that  effect, 
and,  secondly,  it  must  be  shewn  that  the  goods  were  put 
into  the  company's  possession ;  Kinloch  v.  Craig  {a);  and 
it  must  be  actual  possession.  Nichols  v.  Clent  (6),  Taylor 
V.  Robimon{c).  It  may  be  contended,  that  in  this  case 
there  never  was  any  binding  agreement,  that  the  company 
should  have  a  lien  on  the  machinery  and  materials  for 
the  amount  of  their  advances.  The  bankrupt  states  in 
his  letters  what  security  he  could  give,  but  it  does  not 
appear  that  it  was  actually  given;  but,  admitting  that 
there  was  such  an  agreement,  still  there  was  no  sufficient 
delivery  of  possession  to  give  legal  effect  to  it«  The 
property  was  kept  on  premises  inclosed  for  the  purpose, 
and  watched  by  Streathers  servants;  and  the  arbitrator 
expressly  finds,  that   Slreather  was   allowed   to   use  the 


(«)  3  T.  R.  1 19.  (b)  3  Price,  54/. 

(f)  8  Taunt.  648;  2  J.  B.  Moo.  730. 
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engines  and  implements^  and  carry  on  the  works  in  the  ^'^a.  of  PUas, 
same  manner  as  before  any  advances  were  made ;  nor  did  v  '  ^  '  ^ 
the  dock  company  do  any  act  towards  taking  actual  pos-  Crowfoot 
session  of  the  property^  until  after  Streather  quitted  the 
works — that  was,  after  he  had  become  a  bankrupt.  How 
then  can  it  be  said  that  the  company  ever  had  such  a 
possession  as  would  support  a  hen  ?  Collins  v.  Forbes 
seems  at  first  sight  a  strong  authority  for  the  defendants; 
but  Mr.  J.  Lawrence,  who  was  in  that  case,  expressed  his 
disapprobation  of  it  on  a  subsequent  occasion  :  Gor- 
don  V.  East  India  Company  (a).  The  case  of  Manton 
▼•  Moore  (6)9  on  which  rehance  has  also  been  placed  by  the 
other  side,  is  wholly  inappHcable  to  the  present  case ;  it 
was  not  a  case  oilien^  but  was  merely  a  decision,  as  to  what 
delivery  of  possession  would  be  sufficient  to  negative 
frauds  so  as  to  protect  a  vendee  against  a  subsequent  ex- 
ecution; besides  which,  it  is  to  be  observed,  that  a  sym* 
bolical  delivery  was  there  given:  that  case,  therefore, 
leaves  wholly  untouched  the  question,  what  is  a  sufficient 
delivery  of  possession  to  support  a  Hen. 

Upon  the  second  point,  the  plaintiffs  are  clearly  entitled 
to  have  a  verdict  entered  for  the  value  of  such  of  the  bricks 
brought  on  the  premises  subsequent  to  the  act  of  bankrupt- 
cy, as  were  not  supplied  on  the  credit  of,  and  paid  for  by, 
the  defendants.  The  arbitrator  has  found  that  they  all 
were  supplied  on  their  credit,  and  paid  for  by  them ;  but 
the  plaintiff's  affidavits  shew,  that,  as  to  316/.,  this  was  not 
the  fact,  and  those  affidavits  are  not  contradicted  by  the 
defendants.  \^Parkey  B. — There  certainly  seems  to  have 
been  a  mistake  as  to  some  of  the  bricks  in  that  respect; 
and,  unless  you  can  agree  upon  the  amount,  it  should  be 
referred  back  to  the  arbitrator  to  re-state  that  part  of  his 
award.]  Upon  the  subject  of  the  proof  under  the  bank- 
rupt's estate,  the  arbitrator  had  clearly  no  right  to  adju- 


(a)  7  T.  R.  2:i7. 


{b)  7  T.  R.  67. 
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Parke,  B. — This  motion  was  made  to  alter  the  learned 
arbitrator's  award  on  several  distinct  grounds,  some  of 
which  have  already  been  disposed  of  in  the  course  of  the 
argument.  So  far  as  respects  the  adjudication,  that  the  de- 
fendants were  entitled  to  prove  under  the  estate  of  the 
bankrupt  a  debt  of  80172.,  we  have  given  our  opinion  that 
that  part  of  the  award  must  be  set  aside.  The  right  of 
the  defendants  to  prove  any  debt,  or  the  amount  of  the 
debt  which  (if  any)  they  were  entitled  to  prove  under  the 
bankrupt's  estate,  cannot  be  considered  as  a  matter  in  dis- 
pute between  the  assignees  and  the  defendants:  other  par- 
ties are  interested  in  those  questions,  behind  whose  backs 
it  would  be  impossible  for  the  assignees  and  the  defendants 
to  determine  them.  We  think,  therefore,  that  the  arbi- 
trator had  no  right  to  adjudicate  on  that  matter  at  aU,  as 
he  himself  indeed  appears  to  have  thought,  by  the  terms 
in  which  he  has  cautiously  worded  that  part  of  his  award. 
That  part  of  the  award  must,  therefore,  be  set  aside,  in 
order  that  the  case  may  go  before  the  commissioners  with- 
out prejudice  from  the  judgment  of  this  Court  either  way. 

Another  objection  taken  to  the  award  on  moving  for  the 
rule,  was^  that  the  arbitrator  ought  to  have  found  that  the 
plaintiffs  were  entitled  to  recover  from  the  defendants  the 
amount  of  the  extra  work  done.  However,  as  the  extra 
work  was  still  work  done  under  the  contract,  which  actually 
provides  for  it,  and  as  the  work  done  under  the  contract 
has  been  overpaid,  this  objection  could  not  be  supported, 
and  it  has  been  properly  abandoned  by  the  learned  coun- 
sel for  the  plaintiffs. 

But  the  principal  question  in  the  case  is,  whether  the 
plaintiffs  are  entitled  to  have  the  verdict  increased  from 
1^.  to  SnSL,  the  amount  of  the  machinery  and  materials; 
or  whether,  as  to  that,  the  defendants  were  entitled  to  in- 
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sist  on  a  lien  given  to  them  ?  and  we  think  that  the  arbi-  Ezch.  of  pum, 
trator  was  right  in  the  conclusion  which  he  has  drawn  on  ^  *  ^ 

this  part  of  the  subject.     The  learned  Baron,  after  stating      Crowfoot 
the  facts  found  in  the  award,  added,  that,  up  to  the  time     The  l*ondon 
when  the  advances  were  made  by  the  defendants,  they,  on       J>«ckCo. 
the  one  hand,  had  no  property  in  the  materials  brought 
on  their  premises  by  Streather,  which  he  might  take  away 
and  change  at  pleasure,  while,  on  the  other  hand,  he  had 
no  exclusive  possession  of  the  land  on  which  they  were 
placed,  so  as  to  support  trespass.     He  afterwards  applied 
to  the  defendants  for  advances,  and,  by  way  of  induce- 
ment,  pointed  out  and  enumerated  the  machinery,  &c., 
brought  by  him  to  their  premises,  and  then  lying  there. 
Large  advances  were  then  made  to  him  by  the  defendants, 
on  the  clear  understanding  of  both  parties  that  the  ma* 
chinery  and  materials  on  the  premises  were  to  be  a  security 
for  them.     What,  then,  is  the  effect  of  the  agreement  be- 
tween the  parties?     It  was  at  first  said  that  it  had  the 
effect  of  tiransferring  the  property  in  the  machinery  and 
materials,  so  as  to  occasion  a  question  to  arise  on  the  con* 
struction  of  the  6  Geo.  4,  c.  16,  s.  72,  as  to  the  apparent 
ownership  of  the  bankrupt.     Upon  the  terms  of  the  letters, 
joined  to  the  nature  of  the  subsequent  enjoyment,  I  cer- 
tainly  should  have  thought,  that,  if  the  property   had 
passed,  the  assignees  would  have  had  no  claim  on  the 
ground  of  apparent  ownership ;  for,  directly  the  materiaU, 
&c.  were  placed  on  the  premises,  they  were  only  subject 
to  the  special  use  of  the  bankrupt,  which  was  the  case  in 
CoUins  V.  Forbes  (a).     But  the  effect  of  the  agreement 
clearly  was,  not  to  transfer  to  the  defendants  the  property 
in  the  articles  placed  on  their  premises,  but  to  give  them  a 
lien  on  them.     The  only  real  question  all  along  has  been, 
whether  there  was  such  a  possession  by  the  company  as 
would  support  that  lien.     I  think  there  was.     It  is  impos- 

• 

(«)  3  T.  R.  316,  322. 
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Crowfoot 

V, 

The  LoNDOM 
Dock  Co. 


Exeh.  of  Pleat,  siblc  to  lay  dowD  any  precise  rule  as  to  the  sort  of  posses- 
sion whicli  is  necessary  in  order  to  give  validity  to  a  lien. 
Each  case  must  depend  a  good  deal  upon  its  own  circum- 
stances; and  here  the  company  had  possession  as  far  as 
the  nature  of  the  transaction  would  admit.  Any  more  ex- 
clusive possession  on  their  part  would  have  defeated  the 
whole  object  of  the  advances  which  it  was  the  purpose  of 
the  lien  to  secure.  It  would  be  going  too  far  to  say  that 
the  law  rendered  such  exclusive  possession  necessary;  and 
the  case  which  has  been  cited  of  Manton  v.  Moore  (a) 
(though  not  exactly  on  the  same  subject)  is,  nevertheless, 
fairly  relied  upon  as  shewing  that  the  law  does  not  require 
it.  Though  Streather  has  been  permitted  to  use  the  en- 
gines and  materials  for  a  particular  purpose,  they  remained 
on  the  defendants*  premises  and  under  their  control 
Upon  the  whole,  therefore,  I  am  of  opinion  that  the  deci- 
sion of  the  arbitrator  on  this  point  is  correct,  and  that  he 
rightly  decided  that  the  company  are  entitled  to  the  bene- 
fit of  their  lien,  as  to  all  the  machinery  and  materials 
brought  on  the  premises  before  Streather  became  a  bank- 
rupt. But  it  appears  that  a  considerable  quantity  of  mate- 
rials were  brought  upon  the  premises  after  the  act  of  bank- 
ruptcy. The  lien  would  not  avail  as  to  those.  But  the 
learned  arbitrator  has  found,  that,  on  another  ground,  the 
company  is  entitled  to  retain  even  those  materials:  rur. 
on  the  ground  that  all  these  materials  were  supplied  on  the 
credit  of,  and  paid  for  by,  the  company.  But  as  to  a  cer- 
tain portion  of  the  materials,  it  appears  now  by  the  affida- 
vits that  this  was  not  the  case ;  and  we  think  that  the 
company  cannot  therefore  retain  that  portion.  It  has 
been  contended,  that,  as  payments  were  made  to  Streather 
by  the  company  subsequent  to  the  time  when  those  ma- 
terials were  brought  on  the  premises,  and  more  than 
sufficient  in  amount  to  countervail  the  value  of  the  mate- 
rials, the  defendants  are  entitled  to  treat,  those  materials 


(a)  7  T.  R.  67. 
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as  in  fact  paid  for  ;  and  that  they  are  therefore  entitled  to  ^c*.  ofPUtUf 
retain  them  under  the  82nd  section  of  the  Bankrupt  Act, 
6  Geo.  4.  But  we  are  of  opinion  that  the  payments  in 
question  cannot  be  considered  as  payments  for  these  par- 
ticular goods  in  the  course  of  business,  but  merely  as 
general  advances;  and  that  being  so,  the  company  cannot 
claim  the  protection  afforded  by  this  section  of  the  act. 


Crowfoot 

o. 

The  London 

Dock  Co. 


Holland,  B. — The  case  of  Manton  v.  Moore  nearly 
resembles  the  present  case.  The  difficulty,  which  in  that 
case  arose  from  the  bill  of  sale,  is  here  presented  by  the 
terms  of  the  letters. 

Alderson,  B. — I  concur  in  opinion  with  the  rest  of  the 
Court.  The  only  important  question  is  as  to  the  5173/., 
the  amount  of  the  machinery  and  materials.  That  ques- 
tion depended  on  whether  the  company  had  a  lien  or  not. 
No  doubt,  to  support  that  claim  there  must  have  been  some 
sort  of  possession.  I  think  the  arbitrator  has,  under  the 
circumstances,  come  to  a  right  conclusion,  and  that  the 
defendants*  possession  was  sufficient  to  support  the  lien. 
On  the  other  point,  as  to  the  proof  under  the  commission, 
that  not  being  a  matter  in  difference,  the  arbitrator  had  no 
right  to  decide  on  it;  but  he  very  properly  included  it  as 
he  has  done,  because,  if  he  had  in  our  opinion  possessed 
authority  to  decide  on  it,  the  omission  of  the  arbitrator  to 
adjudicate  on  it  would  have  been  a  ground  for  setting 
aside  the  award  altogether. 


Rule  absolute  to  set  aside  that  part  of  the 
award  which  directs  the  proof  under  the 
bankrupt's  estate — to  increase  the  dam- 
ages, by  adding  the  value  of  the  goods 
brought  upon  the  premises  after  the  act 
of  bankruptcy,  and  hot  supplied  on  the 
credit  of  or  paid  for  by  the  defendants. 
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Exch,  of  Pleas, 
1834. 

WiLBY  r.  Hen  MAN. 

To  debt  for  JLlEBT  for  goods  sold  and  delivered,  and  for  money  lent^ 
detivered  &c.  P^^^y  A^^  ^^^  &nd  received,  and  on  an  account  stated, 
the  defendant     "phe  defendant  pleaded  the  general  issue,  and  that  the  ac- 

pleaded  ihe  ge-     ^  ^  "^  ® 

nerai  issue,  and  tion  did  uot  accrue  within  six  years.     Replication  to  the 
did  not  accrue     second  plea,  that  the  action  did  accrue  within  six  years, 
CptmS'.::  «"d  issue  thereon. 
plied  that  the         At  the  trial  before  Taunton,  J.,  at  the  last  Summer  As- 

action  did  ac-         •         /•  •     • 

crae  within  six  sizcs  for  the  county  of  Leicester,  the  plaintiff'  proved  by 
SiiTa  JltnS!  on®  Horton  that  in  February,  1832,  he  took  a  letter  fiom 
®°  ^^^I'i^'^ °^ ^5®  the  plaintiff^'s  attorney  to  the  defendant;  that  the  defend- 
that  he  had  tak-  ant  read  the  letter,  and  said  he  would  pay  the  debt,  but  not 
defendant  from  the  costs ;  that  the  defendant  mentioned  some  sum  as  due, 
thcpiaintirsat-  y^^^  ^^  witness  Stated  that  he  was  not  sure  whether  the 

tomey,  and  that 

the  defendant,    defendant  mentioned  the  sum  of  4/.  14^.  or  4/.  I6s.     This 

having  read  the       .  ■■•••  ••i«i^i 

letter,  promised  Witness  admitted,  on  cross-exammation,  that  the  defendant 

Mid^menUoned^  ^^^^  ^^^^  ^^^J  ^^^  "^^  heeti  dealing  together  for  some  time; 
a  certain  amount  f\^^i  hg  would  not  swear  he  did  not  say  for  eight  or  nine 

as  the  sum  due;  ^  ,  . 

but  the  defend-  years.     This  was  the  only  evidence  given  on  the  part  of 

he  had  had  no  the  plaintiff,  and  no  evidence  was  given  on  the  part  of  the 

i1i\*puTnt7ff  for  ^lefendant.     The  defendant's  counsel  submitted  that  the 

eight  or  nine  plaintiff*  ought  to  be  nonsuitcd,  as  he  had  not  shewn  in 

years.     No  evi-  »     ,  ,        , 

dence  was  given  Support  of  his  replication  that  the  cause  of  action  had  ac- 
the*debt  was"  crucd  withiu  SIX  years,  and  the  acknowledgment  which  he 
contracted,  and   jj^^^j  proved  was  not  in  writing.     The  learned  Judge  over- 

the  defendant  "^  . 

called  no  wit-  ruled  the  objection,  saying,  that  as  no  evidence  had  been 

that  it  was  in-'  adduced  on  the  part  of  the  defendant  to  shew  that  the 

thepia^itiff to  transaction  occurred  more  than  six  years  prior  to  the  com- 

prove  the  affir-  mencement  of  the  action,   the  plaintiff  was   entitled  to 

mativeofthe  ,  i        ,.  -i    i      •  ^     i  j»       !•        i_ 

issue  raised  on  recover;  and  he  directed  the  jury  to  nnd  a  verdict  for  the 
s^atSte'of  LM-  plaintiff  for  4/.  14^.,  which  they  accordingly  did.    The 

tations,  by 

shewing  either 

that  the  cause  of  action  arose  within  six  years,  or  that  tlie  subsequent  acknowledgment  or  promue 

was  made  in  some  writing  signed  by  the  defendant,  pursuant  to  9  G.  4,  c.  14;  and  no  such  proof 

having  been  given,  that  a  nonsuit  ought  to  be  entered. 
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learned  Judge  having  given  the  defendant  leave  to  move  Exeh,rf  Pleat, 
to  enter  a  nonsuit^  J»  Hildyard,  in  Michaelmas  Term  last, 
obtained  a  rule  accordingly,  against  which  cause  was  now 
shewn  by 

Balguy  and  Humfrey, — The  plaintiff  in  this  case  proved 
a  clear  admission  by  the  defendant  that  4/.  14«.  was  due 
from  him  to  the  plaintiff,  and  it  did  not  appear  that  the 
debt  was  contracted  more  than  six  years  prior  to  the  com- 
mencement of  the  action,     [yaughan^  B. — The  admission 
was  a  parol  admission.     Upon  the  plea  of  the  Statute  of 
Limitations,  does  it  not  rest  upon  the  plaintiff  to  shew 
that  the  debt  was  contracted  within  six  years,  independent 
of  the  parol  admission?]     It  is  submitted,  that  the  admis- 
sion must  be  taken  to  be  an  admission  of  a  debt  that  could 
be  legally  sued  for.     In  Hurst  v.  Parker  (a),  Lord  Ellen* 
borough  said,  that,  in  assumpsit,  an  acknowledgment  of 
the  debt  was  evidence  of  a  fresh  promise;  and  Tannery. 
Smart  (6)  shews  that  the  acknowledgment  is  the  cause  of 
action.     In  that  case  the  Court  relied  upon  what  was  said 
by  Lord  Ellenborough  in  the  former  case,  and  added,  that 
that  promise  was  considered  as  one  of  the  promises  and 
one    of   the  causes    of  action    laid   in  the  declaration. 
[Vaughan,  B. — Those  cases  occurred  before  the  9  Geo, 
4,  c  14,  which  requires  the  acknowledgment  to  be  in 
writing.] 

Hildyardy  contrd. — The  issue  is  upon  the  plaintiff.  By 
the  replication  he  undertakes  to  shew  affirmatively,  that 
the  cause  of  action  did  accrue  within  six  years.  The 
cause  of  action  is  the  contract.  The  statute  begins  by 
reciting  the  stat.  of  James,  that  "  all  actions,  &c.  should 
be  commenced  within  six  years  next  after  the  cause  of 
such  actions  or  suits,  and  not  after."    It  then  proceeds  as 

(a)  1  B.  &  Aid.  92.  (b)  2  Dowl.  &  Ry.  549 ;  6  B.  &  C.  604. 
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Etch,  of  Pleat,  follows: — **And  whereas  various  questions  have  arisen  in 

actions  founded  on  simple  contract,  as  to  the  proof  and 
effect  of  acknowledgments  and  promises  offered  in  evi- 
denccj  for  the  purpose  of  taking  cases  out  of  the  operation 
of  the  said  enactments;  and  it  is  expedient  to  prevent  such 
questions,  and  to  make  provision  for  giving  effect  to  the 
said  enactments,  and  to  the  intention  thereof;  be  it  there- 
fore enacted,  that,  in  actions  of  debt  or  upon  the  case, 
grounded  upon  any  simple  contract,  no  acknowledgment 
or  promise  by  words  only  shall  be  deemed  sufficient  evi- 
dence of  a  new  or  continuing  contract  whereby  to  take  any 
case  out  of  the  operation  of  the  said  enactments  or  either 
of  them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby."  By  the  express  words  of  the  stat.  9 
Geo,  4,  c.  14,  s.  1,  therefore,  the  acknowledgment,  not 
being  in  writing,  is  not  sufficient  evidence  of  a  new  or  con- 
tinuing contract.  We  are,  therefore,  thrown  back  for  the 
contract  upon  the  original  dealing  between  the  parties, 
which  the  plaintiff* has  not  shewn;  nor  has  he  shewn  that 
which  he  undertook  by  his  replication  to  do,  that  the 
contract  was  made  or  the  right  of  action  accrued  within 
six  years.  This,  in  principle,  is  like  Doe  d.  Knight v* 
Nepean  (a),  where  the  question  turned  upon  the  time  of 
the  death  of  a  party  who  had  been  abroad  unheard  of  for 
more  than  seven  years.  The  lessor  of  the  plaintiff,  upon 
whom  the  burden  of  proof  rested,  established  that  the  party 
was  alive  at  the  commencement  of  the  seven  years,  and  ad- 
mitted that  he  was  dead  at  its  conclusion,  but  relied  upon 
its  not  being  proved  that  he  had  died  at  any  point  of  time 
between  those  periods.  The  Court  held,  that  the  form  of 
the  issue  made  it  incumbent  upon  the  lessor  of  the  plaintiff 
to  clear  up  the  doubt,  and  establish  the  continuance  of  the 

(a)  5  Bam.  Si  Adol.  86 ;  S.  C.  2  Nev.  &  M.  219. 
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life  by  determining  the  time  of  the  death.     In  the  case  of  Exch,qfPieas,' 

1834 

Thomas  v.  Henri/,  T.  T.  1838,  this  Court  decided  this     s_^J--/ 
very  point.  Wilby 

v» 
Henman. 

The  Court  took  time  to  confer  with  the  learned  Judge 
who  tried  the  cause,  and  now  delivered  their  opinions. 

Vauouan,  B. — This  was  an  action  for  goods  sold  and 
delivered  :  the  pleas  were  the  general  issue  and  the  Statute 
of  Limitations,  actio  non  accrevii  infra  sex  annos.  One 
witness  only  was  called;  and  he  proved,  that,  having  had  a 
letter  from  the  plaintiff's  attorney  claiming  a  debt  from  the 
defendant,  he  carried  it  to  him.  The  defendant  said,  that 
the  account  had  been  standing  for  some  time,  and  the  wit- 
ness could  not  undertake  to  say,  whether  the  defendant 
did  not  add,  that  it  had  been  standing  for  more  than  seven 
or  eight  years.  No  other  evidence  was  given  one  way  or 
the  other  to  shew  when  the  demand  arose.  The  learned 
Judge  being  then  called  upon  to  ask  the  jury  whether,  in 
their  opinion,  it  did  or  did  not  arise  more  than  six  years 
before  action  brought,  declined  to  do  so,  and  directed  a 
verdict  for  the  plaintiff,  with  liberty  to  move  to  enter  a 
nonsuit,  for  want  of  affirmative  proof  by  the  plaintiff  that 
the  goods  were  delivered  within  six  years  before  action 
brought.  It  has  been  argued  that  it  is  incumbent  upon 
the  plaintiff  to  shew  positively  that  it  arose  within  that 
time,  as  the  party  who  maintains  the  affirmative  is  bound 
to  prove  it.  If  the  plea  of  the  general  issue  only  had  been 
pleaded,  without  that  of  the  Statute  of  Limitations,  there 
would  have  been  sufficient  evidence  to  go  to  the  jury  of 
an  admission  of  a  debt ;  but  with  the  other  plea  of  the 
statute  on  the  record,  was  there  any  evidence  from  which 
the  jury  could  draw  the  conclusion  that  it  arose  within 
six  years  ?  As  to  the  necessity  of  the  affirmative  being 
proved.  Lord  Tenter den^s  Act^  9  Geo.  4,  c.  14,  after 
reciting  that  **  various  questions  have  arisen  in  actions 
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-K»<?*-^i*^«»  founded  on  simple  contract,  as  to  the  proof  and  eflfect 

of  acknowledgments  and  promises  offered  in  evidence 
for  the  purpose  of  taking  cases  out  of  the  operation  of  the 
former  Statutes  of  Limitation,  21  Jac.  I,  c.  16,  and  10 
Car.  1  (/r.)*  sess.  2,  c.  6/'  enacts,  that,  **  in-  actions  of 
debt,  or  upon  the  case,  grounded  on  any  simple  contract, 
no  acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract 
whereby  to  take  any  case  out  of  the  operation  of  the  said 
enactments,  or  either  of  them,  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or  pro- 
mise shall  be  made  or  contained  by  or  in  some  writing  to 
be  signed  by  the  party  chargeable  thereby/'  It  ia  desir- 
able that  this  act  should  not  be  frittered  away.  The  case 
of  Willis  V.  Newham  (a)  was  very  different  in  circumstances, 
for  there  the  action  being  on  a  promissory  note  appearing 
on  the  face  of  it  to  be  more  than  six  years  old,  it  was 
proved,  that  when  the  defendant  was  arrested,  he  said  **\i 
was  a  hard  case,  as  he  had  paid  the  plaintiff  lOA  only  a 
short  time  before."  It  was  contended,  that  this  was  proof 
of  payment  by  admission  so  as  to  bring  the  case  within  the 
proviso  of  the  9  Geo.  4,  c.  14,  **  that  nothing  herein  con- 
tained shall  alter,  or  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person 
whatsoever;"  but  the  Court  held,  that  this  applied  to  the 
fact  of  payment,  and  not  to  the  declaration  of  payment, 
which  was  all  the  defendant  was  shewn  to  have  made,  and 
the  defendant  had  judgment*  Under  the  circumstances 
of  this  case  it  was,  therefore,  necessary  to  prove  the  affir- 
mative under  the  statute;  and  as  the  plaintiff  has  not  done 
so,  I  am  of  opinion  that  a  nonsuit  ought  to  be  entered. 

BoLLAND,  B. — The  question  in  this  case  is,  whether  it 
is  or  is  not  imperative  on  the  plaintiff  to  prove  the  affirma- 
tive of  the  issues  joined.     By  his  pleas  the   defendant 

(a)  3  Y.&J.  518. 


EASTER  TE^M,  4  WILL,  IV.  663 

says,  "  I  do  not  owe  you  the  money,  and  if  I  do,  it  is  not  Exeh:  qfPieat, 
such  a  debt  as  the  law  allows  to  be  recovered/*  The  plain-  -* 

tiff  has  only  proved  an  admission  by  the  defendant  to  a  Wilbt 
person  whom  he  sent  to  make  a  demand  upon  him,  that  he  Henman. 
owed  him  a  certain  sum.  This  would  have  been  sufficient 
proof  on  the  first  issue ;  but  on  the  second  issue,  by  the 
plea  of  the  Statute  of  Limitations,  the  defendant  puts  the 
plaintiff  to  prove  the  issue  so  tendered,  viz,  that  the  debt 
was  contracted  within  the  period  required  by  law.  If  we 
were  to  hold  this  proof  to  be  sufficient  to  enable  the  plain- 
tiff to  recover,  we  should  open  a  door  to  plaintiffs,  to  ena* 
ble  them  to  defeat  the  recent  statute  by  evidence,  which, 
if  offered  directly  for  the  purpose  of  taking  a  case  out  of 
it,  would  have  been  inadmissible. 

Williams,  B. — ^The  effect  of  our  deciding  that  the 
plaintiff  is  entitled  on  this  proof  to  recover,  would  be  to 
take  away  the  plea  of  the  Statute  of  Limitations,  and  to 
leave  the  record  as  if  the  general  issue  only  had  been 
pleaded.  The  admission  proved  would  have  been  sufficient 
primd  facie  evidence  of  a  cause  of  action  under  the  general 
issue;  but,  under  the  special  plea  of  the  statute,  some  writ- 
ten acknowledgment  ought  to  have  been  produced  by  the 
plaintiff  to  take  this  case  out  of  the  statute  in  the  manner 
required  by  9  Geo,  4,  c.  14;  and  as  in  this  case  there  was 
no  such  proof,  I  am  of  opinion  that  a  nonsuit  ought  to  be 
entered. 

Rule  absolute. 


Where  a  count 
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Exeh.  of  PUatt 
1834. 

The  Attorney-General  r.  Dyer. 

X  HIS  was  an  information  on  the  7  &  S  Geo.  4,  cc.  52  and 
in  an  informa-     53      ^he  second  count  charged,  that  the  defendant,  being 

tton  to  recover  o      '  »  o 

a  penalty  of  a  uialtster,  did  make  use  of  a  certain  cistern  for  the  making 

maiuter,  on  the  of  malt,  without  having  made  a  true  and  particular  entry 

*G^4^c  5*b^  thereof  in  writing  with  the  officer  of  excise  in  whose  sur- 

1,  and  c.  53,  s.  vey  such  cistcm  was  then  intended  to  be  used,  whereby  be 

18,  charged  that    ,      ,       ,.  ,,.         ,«  ,         nig\r^9       rwit 

the  defendant  had  subjected  himself  to  the  penalty  of  100/.  1  he  seventh 
dstern^or^the  ^^unt  alleged,  that  the  defendant  did  fraudulently  depo- 
makingof  malt,  gjt  and  conceal,  and  convey  from  the  sight  of  the  officers 

without  having  ^     ^  °        ^         ^ 

made  a  true  and  of  excise,  a  large  quantity  of  com  for  making  into  malt, 
^r^"f  in  wri*^  Contrary  to  the  form  of  the  statute,  whereby  he  incurred 
ing  with  the  offi-  ^  penalty  of  200/.     The  eleventh  count  charged  that  the 

cer  01  excise  in  *^  •'  " 

whose  surrey      defendant  did  exercise  and  carry  on  the  tr^de  and  busi- 

such  cistern  was 

mtended  to  be  ness  of  a  maltster  and  maker  of  malt,  in  that  part  of  Great 
thathecoa^t  Britain,  called  England^  for  the  exercise  and  carrying  on 
was  bad.  of  which  business  a  licence  was  required,  without  taking 
mation  on  s.  40  out  such  licence,  as  in  the  act  by  and  on  that  behalf  is  re- 
statute,  the  quired.  The  defendant  pleaded  not  guilty  to  the  whole 
tibat°th?d!^nd.  inforniation.  The  defence  set  up  at  the  trial  was,  that  the 
ant  did  fraudu-  defendant  was  not  a  maltster,  and  that  the  barley  found 

lently  conceal  .  i  r      *u  £•/•     j- 

and  convey  upon  his  premises  was  speared  tor  the  purpose  of  feeding 
of*Se*officert      ^^^  cattle,  and  not  for  the  purpose  of  making  it  into  malt. 

of  excise  a  large  Jt  ^as  not  proved  on  the  part  of  the  Crown  that  the  de- 
quantity  of  corn  111. 
for  making  into    fend  ant  had  no  licence  as  a  maltster;  but,  on  the  jury 

&c.:^^e^^  finding  the  defendant  guilty,  the  Attorney-General  elected 
that  the  count      ^^  enter  the  verdict  upon  the  three  counts  above  stated. 

was  good,  *■ 

and  that  it  was 

namp  thf>  offir^ers       Piatt  uow  movcd  to  havc  thc  vcrdict  on  the  eleventh 

count  entered  for  the  defendant,  and  for  an  arrest  of  judg- 
ceaied,  or  allege  ment  on  the  second  and  seventh  counts.  The  second  count 

it  to  have  been  i  •  <» 

concealed  from  charges  the  usiug  of  a  cistern  for  the  purpose  of  making 
whose  dfsTrict  ™^'^  without  having  made  a  true  and  particular  entry  with 
the  premises       ^j^g  officer  of  excisc  of  the  district;  but  there  being  no  act 

were  situate.  o 


name  the  officers 
from  whom  it 
was  so  con- 
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of  Parliament  which  imposes  a  penalty  for  so  doing,  that  ^cA.  of  Pkatf 
count  cannot  be  supported.  The  first  section  of  the  7  & 
8  Geo.  4y  c.  SZf  imposes  a  penalty  upon  any  maltster  using 
a  cistern,  &c.  for  the  making  of  malt  without  having  made 
a  true  and  particular  entry  thereof  in  writing  at  the  next 
office  of  excise;  and  the  7  &  8  Geo.  4,  c.  53,  s.  18,  enacts, 
**  that  every  person  or  persons  required  to  make  entry  of 
any  building,  place,  vessel,  or  utensil  under  this  act,  or 
any  other  act  or  acts  of  Parliament,  shall  deliver  such  en- 
try, with  his  or  their  signature  thereto,  to  the  ofiicer  of 
excise  in  whose  survey  such  building,  place,  or  vessel  shall 
be  intended  to  be  used.*'  By  this  latter  act  it  will  be  seen,  that 
DO  penalty  is  given  for  omitting  to  deliver  such  entry  to 
the  officer^  and  it  does  not  necessarily  follow  from  the  al- 
legation of  such  non-delivery  that  the  offence  of  not  making 
a  true  and  particular  entry,  created  by  c.  52,  has  been 
committed.  It  is  not  necessarily  to  be  entered  in  the  same 
district  where  the  cistern  is  situate,  because  the  office  for 
that  district  may  not  be  the  next  office  of  excise.  It  is 
perfectly  consistent  that  the  entry  of  the  premises  may 
have  been  made  at  the  next  office  of  excise.  Then  the 
seventh  count  is  not  sufficiently  certain.  It  charges  the 
defendant  with  fraudulently  depositing  and  concealing 
com  for  making  into  malt  from  the  officers  of  excise,  with- 
out naming  them.  It  is  apprehended  that  it  ought  to  have 
stated  the  names  of  the  officers  of  excise,  in  the  same  way 
that  an  indictment  for  obtaining  money  with  intent  to  de- 
fraud must  name  the  persons  intended  to  be  defrauded. 
The  effect  of  allowing  such  a  general  allegation  would  be, 
that  the  defendant  must  produce  all  the  officers  of  excise, 
to  shew  that  they  were  not  imposed  upon.  Besides,  it 
surely  could  be  no  offence  to  conceal  corn  for  making  malt 
from  any  other  officers  than  those  in  whose  district  the  de- 
fendants were  situated;  it  should,  therefore,  at  least  have 
been  averred  to  have  been  concealed  from  those  officers. 
Then,  as  to  the  eleventh  count,  it  was  incumbent  on  the 

VOL.   II.  Y  Y  EX. 


666  CASES  IN  THE  EXCHEQUER, 

^'^\m4^'^'  Crown  to  shew  that  the  defendant  had  not,  in  fact,  any  li- 
cence, as,  where  the  negative  involves  a  criminal  omission 
by  the  party,  the  law,  by  virtue  of  the  general  principle, 
presumes  his  innocence,  and  the  afErmative  of  the  fact  is 
also  presumed  (a).     This  general  rule  is  altered  by  ex- 
press enactment  as  to  the  customs,  which  requires  the  par- 
ty to  prove  the  affirmative;  but  there  is  no  such  enact* 
ment  in  any  of  the  excise  acts.     It  not  having  been  proved, 
therefore,  that  the  defendant  had  not  a  licence,  the  ver- 
dict ought  to  be  entered  for  him  on  the  eleventh  count 
[Lord  Lyndhurst^  C.  B. — ^As  to  the  seventh  count,  the 
words  of  the  statute  are,  ''  if  a  maltster  or  maker  of  malt, 
or  other  person,  shall  fraudulently  deposit,  conceal,  or 
convey  away  from  the  sight  of  the  officers  of  excise  T  that 
is,  the  officers  of  excise  who  have  a  duty  to  perform,  and 
have  jurisdiction  upon  that  spot.     I  do  not  think  it  is  ne- 
cessary to  name  those  officers.     Upon  the  second  count, 
there  is  a  difference  of  phraseology  between  the  sections 
of  the  two  acts  of  Parliament,  which  were  passed  in  the 
same  session;  they  were  going  through  Parliament  toge- 
ther, and  one  provision  could  not  be  intended  to  be  sub- 
stituted for  the  other.     1  do  not  know  whether  the  entry 
is  to  be  made  at  the  next  office,  and  also  delivered  to  die 
officer  in  whose  survey  such  cistern  is  placed,  or  whether 
both  acts  are  intended  to  operate  together.     Upon  this 
point,  we  think  there  ought  to  be  a  rule  to  shew  cause; 
and  it  may  be  also  granted  generally*  that  we  may  have  all 
the  various  provisions  of  the  acts  brought  under  our  con- 
sideration.    The  general  rule  upon  the  point  as  to  the 
licence  is  clear;  but  it  may  possibly  happen  that  there  is 
some  provision  amongst  these  numerous  clauses  to  meet 
that  objection.] 

The  Attorney-General  (and  Tancred  and  Sir  G.  Gre^ 
were  with  him)  now  shewed  cause. — ^The  objection  to  the 

(fl)  1  Stark,  on  Ev.,  2nd  ed.  363. 
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seventh  count  is,  that  the  excise  officers  are  not  named.    Exch.  ofpieat, 

1834. 
[Parke,  B. — The  offence  charged  is  that  he  concealed  it 

from  all.  Lord  Lyndhurst,  C.  B. — You  had  better  go  to 
the  objection  to  the  second  count.]  The  second  count  is 
good,  as  it  was  framed  on  both  the  acts.  The  first  act 
relates  to  malt  exclusively,  the  second  to  all  exciseable  ar- 
ticles, and  both  were  passed  on  the  same  day.  The  first 
requires  the  defendant  to  make  an  entry  at  the  next  office, 
and  the  second  to  deUver  it  to  the  officer  of  excise  of  the 
district. 

Lord  Lyndhurst,  C.  B.— One  of  those  acts  of  Parlia- 
ment cannot  be  considered  as  repealing  the  other.  It  is 
difficult  to  say  what  is  the  making  of  an  entry  within  the 
meaning  of  these  acts,  because  the  section  of  one  act  re- 
quires it  to  be  made  at  the  next  office  of  excise,  whilst  the 
other  act  requires  it  to  be  delivered  to  the  officer.  The 
penalty  is  affixed  by  the  first  act,  and  singularly  enough  is 
omitted  in  the  second,  and  the  count  is  not  framed  upon 
the  first  act.    It  therefore  will  not  do. 

Parke,  B. — I  presume  that  what  is  meant  is,  that  the 
entry  at  the  next  office  of  excise  is  to  be  made  by  dehver- 
ing  it  in  writing  to  the  officer  in  whose  survey  or  district 
the  vessel  is  intended  to  be  used. 

The  Court  bemg  clearly  of  opinion  that  the  seventh 
count  was  sufficient,  judgment  was  entered  up  for  the 
Crown  on  that  count;  but  on  the  second  count  the  judg- 
ment was  arrested. 
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^ch,  of  Pleat,    176-7.    In  Bower  v.  Bamett  (a)  it  was  held,  th^t,  in  an 
1834. 

^     action  of  debt  on  a  judgment,  whether  after  verdict  or 

GuNN         by  default,  the  defendant  cannot  be  arrested,  if  he  was 

m*Clintock«    previously  arrested  in  the  original  action. 

Lord  Lyndhurst,  C.  B. — I  am  of  opinion,  that  the 
plaintiff  has  failed  in  supporting  his  objection  to  thb 
motion,  on  the  ground  that  the  defendant's  bail  in  Ireland 
were  discharged  on  entering  a  common  appearance.  If 
the  bail  in  that  country  had  been  continued,  we  should 
not  have  allowed  the  defendant  to  be  arrested  a  second 
time;  and  it  seems  to  me,  that  he  ought  to  be  in  the  same 
situation,  although  they  were  discharged  on  entering  a 
common  appearance,  unless  the  plaintiff  shews  the  dr- 
cumstances  and  the  ground  of  that  discharge.  If  special 
bail  had  been  still  continuing  in  Ireland,  in  my  opinion, 
it  is  perfectly  clear,  that  the  defendant  could  not  have 
been  arrested  here;  and  although  the  bail  were  dis- 
charged, the  plaintiff  has  not  stated  the  cause  originally 
influencing  the  Court  in  Ireland,  and  which  may  influence 
this  Court,  as  it  may  be  that  it  is  the  plaintiff's  own 
fault  that  he  had  not  the  security  of  good  bail  in  Ireland. 
This  motion  may,  therefore,  stand  over  at  the  expense  of 
the  plaintiff,  in  order  that  inquiries  may  be  made  on  his 
behalf  as  to  that  fact ;  and  he  may  file  an  additional  affi- 
davit to-morrow. 

The  motion  stood  over  until  the  next  day;  when  it 
appeared  from  an  affidavit  which  was  then  produced,  that 
the  bail  in  Ireland  had  been  discharged  by  reason  of  a 
defect  in  the  affidavit  of  debt :  whereupon  the  Court  made 
the 

^  Rule  absolute. 

(o)  Sayer,  160. 
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Ejceh,  of  PUoM, 
1834. 

Wright  and  Another^  Assignees,  v.  The  Rev.  John 
SoRESBY,  executor  of  Joseph  Soresby,  deceased. 

ZjLT  the  trial  of  this  cause  at  the  last  assizes  for  the   where  a  verdict 
county  of  Yori,  a  verdict  by  consent  was  found  for  the  taken'sgainr" 

plaintiffs  for  100/.  defendant,  who 

was  present 
in  Court,  against 

Addison  obtained  a    rule  to  shew  cause    why  there  structions^and' 
should  not  be  a  new  trial  on  payment  of  costs,  on  the  ^-^e^^rf^tgi 
ground  that  the  verdict  had  been  consented  to  by  the  in  c:ourt  to  bis 
defendant's  counsel  against  the  wish  and  directions  of  the  did  not  openly 
defendant  and  his  attorney.  STtelbu' 

The  rule  was  obtained  upon  affidavits,  which  stated  that  «fusai  to  the 

^       ^  ^  ^  other  side,  the 

the  defendant  had  been  advised  by  his  special  pleader.  Court  refused  to 
and  at  a  consultation  with  the  assignees,  that  he  had  a  good 
defence  to  the  action ;  that  there  had  been  negotiations 
for  a  compromise ;  and  that  when  the  cause  was  called  on 
for  trial,  a  proposal  was  made  for  this  purpose,  by  the 
leading  counsel  of  the  plaintiff  to  the  leading  counsel  of 
the  defendant,  who  communicated  the  offer  to  the  de- 
fendant and  his  attorney,  who  were  both  in  Court ;  that 
the  attorney  informed  the  counsel,  that  the  defendant 
would  not  accede  to  the  proposition ;  that,  immediately 
afterwards,  the  leading  counsel  for  the  defendant  ac- 
cepted the  offer  made  on  the  part  of  the  plaintiff,  to  take 
a  verdict  for  100/.,  which  was  entered  accordingly. 

Atcherlei/,  Serjt.,  appeared  to  shew  cause;  but  the 
Court  called  on 

Addison,  to  support  the  rule. — He  conceded,  that,  in 
the  absence  of  his  client  or  attorney,  counsel  had  an 
implied  authority  only  to  consent  to  a  verdict ;  and  that 
the  client  was  not  bound  where  that  authority  was 
put  an  end  to  by  an  express  prohibition,  and  where  the 
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^Kck.  of  Pleat,  counsel  acted  in  direct  opposition  to  the  declared  wish  of 
1834.  .  . 

the  client.     He  contended,  that  it  was  not  to  be  expected 

that  a  party  in  such  a  situation  should  openly  repudiate 
the  authority  of  his  counsel ;  and  that,  in  the  present  case, 
the  defendant  did  all  that  he  reasonably  could  to  pre- 
vent the  compromise. 


Wright 

V. 
SORESBT. 


Lord  Lyndhurst,  C.  B.— The  conversation  between 
the  defendant,  his  attorney,  and  counsel,  when  the  defisn- 
dant  refused  to  accept  the  offer  to  compromise,  passed  in 
private,  and  the  refusal  of  the  defendant  was  not  com- 
municated to  the  other  side.  If  the  objection  had  been 
made  pubUcly,  or  the  other  side  had  been  informed  of  it, 
they  might  have  proceeded  to  try  the  cause.  As  the  de- 
fendant allowed  the  arrangement  to  be  concluded,  to  the 
prejudice  of  the  opposite  party,  we  thuik  that  we  ought 
not  to  interfere. 

Parke,  B.,  concurred. 

Alderson,  B. — Under  the  circumstances  of  this  case, 
I  think  the  defendant  ought  not  now  to  be  allowed  to 
repudiate  the  act  of  his  counsel,  and  that  we  cannot 
properly  interfere. 

Rule  discharged,  with  costs. 


The  bailment 
cannot  be  tra- 
versed in  de- 
tinue. 


Walker  r.  Jones. 

XN  this  case,  which  was  an  action  of  detinue,  the  defen- 
dant pleaded  a  plea  traversing  the  delivery;  to  which 
there  was  a  demurrer.  On  the  demurrer  being  called  on 
for  argument, 

Comyn  stated,  that  the  plea  had  been  drawn  from  a 
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precedent  in  Chiiiy  (a) ;  but  that,  after  the  case  of  Gled-  Bteh.  rf  FUat, 

stone  V.  Hetoiti  (6),  from  which  it  appeared  that  the  bail-  ^ 

ment  in  detinue  was  immaterial,  he  could  not  support  the  Walur 

plea.  joNB*. 

The  plea  was  ultimately  struck  out  on  paymentof  costs. 
(a)  3  Chit.  4th  ed.  1028.        (6)  1  C.  &  J.  565. 


Bayley  9.  Thompson. 

X  HIS  was  an  action  of  replevin,  removed  from  the  Sher-  Where  a  de- 
iflTs  Court,  and  the  declaration  was  delivered  in  the  name  of  deilven^  by  the 
one  Frank  Dickens,  as  the  plaintiOTs  attorney.   The  defen-  ^"'^f  ^  p* 
dant  signed  judgment  of  non  pros,  on  the  ground  that  as  hu  attorney, 
F*  D.  was  not  an  attorney.     A  rule  having  been  obtained  that  F.  d:* 
to  set  that  judgment  aside,  on  the  ground  of  irregularity,  2^e'roii°or 
it  appeared  from  the  affidavits  on  the  part  of  the  defen-  f°'!^,"l  ?** 

^'^  ^  ,  books  of  this 

dant,  that  the  roll  and  the  books  of  this  Court,  in  which  Court,  and  that 
attomies*  names  are  registered,  had  been  examined,  and  taken  out  any 
no  such  name  was  entered.    It  was  further  stated,  that  ^f^^l'Z 

'  Heldt  that  it 

search  had  been  made  at  the  Stamp  Office,  but  that  could  not  be 
F.  D.  had  not  taken  out  a  certificate ;  and  that  inquiries  nullity. 
had  been  made  at  No.  60,  Nelson  Square,  where  he  was 
described  as  residing,  and  in  the  neighbourhood,  but  no 
such  person  could  be  found. 

Thesiger  shewed  cause. — In  Hawkins  v.  Edwards  (a) 
a  declaration  delivered  by  a  person  not  an  attorney  was 
held  to  be  a  nullity.  There,  process  was  sued  out,  in  the 
name  of  Yates,  by  Luttrell,  neither  being  attomies,  and 
Luttrell  not  having  the  authority  of  any  other  attorney  to 
act  in  his  name :  the  Court  set  aside  the  proceedings,  with 

(a)  4  B.  Mo.  603. 
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Etch,  of  Pleat,  costs  to  bc  paid  by   Yates  and  LtUtreU.     The  case  of 
^  *   ^     Abbott  V.  JfJfc^  (a)  is  distinguishable. 

Baylet 

Thompson.  Heaton  in  support  of  the  rule. — In  Welch  v.  Pribble  (6), 
it  was  held  to  be  no  ground  for  cancelling  a  bail-bond, 
that  the  attorney  who  sued  out  the  writ  had  neglected  to 
take  out  his  certificate ;  Bay  ley  ^  B.,  observing,  that  the 
interests  of  the  client  were  not  to  suffer  through  the  neg- 
ligence of  his  attorney  in  that  particular.  In  Patterson 
V.  Powell  {c)f  the  Court  set  aside  a  notice  of  trial  given 
by  an  attorney,  who  had  omitted  to  take  out  his  certi- 
ficate ;  but  that  is  no  authority  for  treating  an  irregularity 
as  a  nullity.  The  client  cannot  know  whether  an  at- 
torney is  qualified  to  act,  and  it  is  not  sworn  positively 
that  jP.  Z).  is  not  an  attorney. 

Lord  Lyndhurst,  C.  B. — ^Tbe  affidavits  are  silent  upon 
the  point  whether  the  person  by  whom  the  declaration 
was  delivered  is  or  is  not  an"  attorney.  It  is  quite  clear, 
that  you  cannot  treat  proceedings  as  a  nullity  where  they 
are  carried  on  by  an  attorney ;  but  the  course  is^  to  apply 
to  stay  the  proceedings  until  a  proper  attorney  is  ap- 
pointed. That  course  has  been  adopted  in  this  Court, 
and  may  be  adopted  in  the  present  case. 

Parke,  B. — It  was  held  in  Welch  v.  Pribble^  that  it 
was  no  ground  for  cancelling  the  bail-bond,  that  the  at- 
torney who  took  out  the  writ  had  omitted  to  take  out  his 
certificate.  There  he  was  liable  to  penalties  for  not 
taking  out  his  certificate.  It  would  be  hard  if  the  client, 
who  has  no  means  of  knowing  whether  the  person  he  em- 
ploys is  an  attorney  or  not,  should  suffer. 

Rule  absolute. 

(o)  10  J.  B.  Moo.  489;  3  Bing.  132.  (6)  4  D.  &  R.  215. 

(c)  3  Moo.  &  Scott,  773;  9  Bing.  620. 
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Exch.  of  Pleat, 
1834. 


M ELLOR  V.  Baddeley  and  Another. 


VyASE.     The  first  count  of  the  declaration  stated  that  Wbere,  in  an 

the  plaintiff  was  a  good,  true,  and  faithful  subject  &c.,  case  against  a 

and  had  never  been  guilty  of  poaching  or  unlawfully  been  Soiwi/^an™***" 

guilty  of  any  trespass  in  search  of  game  &c.,  yet  that  the  '"thout  proba- 

defendants,  contriving  &c.y  on  &c.,  appeared  before  one  inganinfonna- 

John  Sneyd^  one  of  the  justices  &C.9  and  maliciously,  and  ag^nstthe 

without  any  reasonable  or  probable  cause,  caused  a  cer-  P^*^^**^/®' 

,  ,  trespassing  on 

tain  false  and  malicious  information  to  be  exhibited  against  land  in  pursuit 

the  plaintiff,  for  that  he  the  plaintiff  did,  on  &c.,  unlaw-  daytlme/under 

fully  commit  a  trespass,  by  entering  and  being  in  the  day  J*^32*fnT^'^ 

time  upon  a  certain  common  or  piece  of  land,  in  the  pos-  thereby  causing 

session  and  occupation  of  Daniel  Bird  Baddeley  there,  victed  and  im- 

in   search  of  game,  and,  upon  such  information,  mali-  jlCticc*of*thc* 

ciously,  and  without  any  reasonable  or  probable  cause,  pe«ce».  the 

•;  .  ^  ,  ^  plaintiff  did  not 

caused  the  said  J.  S.  to  grant  his  summons  for  the  sum-  appeal  against 
moning  of  the  plaintiff  before  him  the  said  J.  S.,  on  &c.  pu^r^smt  to^tbe 
then  next,  to  answer  the  said  information;  that  the  de-  if'?  f*?^®"/**^ 

'  '  tbat  statute,  but 

fendants  caused  the  plaintiff  to  be  served  with  the  said  suffered  the  im- 
summons;  that  the  defendants,  on  &c.,  maliciously,  and  der  the  convic- 
without  any  reasonable  or  probable  cause,  caused  the  said  ^vi^^oVwas 
J.  S.  wrongfully  and  illegally  to  convict  the  plaintiff  of  the  ^y^*"^°»- 
supposed  offence  in  the  information  specified,  and  to  ad-  the  action  was 
judge  that  he  should  forfeit  21.,  together  with  IL  \0s.  for  able;  and  the 
costs,  and  in  default  of  payment  be  imprisoned  two  calen-  J^n^^n^J!]?!? 
dar  months;    and  that  the  defendants  maliciously,   and  the  Court  re- 
without  probable  cause,  caused  the  said  J.  S.  to  grant  his  aside, 
certain  warrant  of  commitment,  whereby  the  constable  of 
the  parish  o{ Stoke-upon-Trent  was  commanded  ta convey 
the  plaintiff  to  gaol,  and  the  keeper  of  the  common  gaol 
was  commanded  to  receive  and  keep  the  plaintiff  in  the 
said  gaol  for  two  calendar  months,  unless  the  penalty  and 
costs  should  be  sooner  paid ;  and  that  the  defendants  ma- 
liciously caused  the  plaintiff,  under  and  by  virtue  of  the 
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Exeh.  ^  Pleat,  said  commitmenty  to  be  arrested,  and  to  be  conveyed  to 
v^.^^^1^     gaol,  and  wrongfully  and  maliciously  caused  him  to  be 
Mellor       imprisoned    without  probable   cause   for    two    calendar 
Baddelby.     months,  at  the  expiration  of  which  said  time  the  said  plain- 
tiff was  duly  discharged  and  fully  released  from  the  said 
gaol.    There  were  three  other  counts  in  the  declaration 
in  substance  the  same,  but  varying  in  form. 

At  the  trial  before  Parki  J.,  at  the  last  assizes  for  the 
county  of  Stafford,  it  appeared  from  the  statement  of  the 
plaintiff's  counsel,  that  an  information  was  laid  by  the 
defendants  against  the  plaintiff  before  Mr.  Sneyd,  for  a 
trespass  on  the  S5th  of  Feburary,  in  the  day  time,  in  par- 
suit  of  game,  under  the  1  ^  2  Will.  4,  c.  32,  s.  30 ;  and  the 
offisnce  having  been  proved  by  one  of  the  defendants,  that 
Mr.  Sneffd  had  ordered  the  plaintiff  to  pay  9L  and  IL  lOf • 
costs,  or  to  be  committed  for  two  calendar  months;  and 
the  plaintiff  being  too  poor  to  pay  the  money,  and  being 
unable  to  find  sureties  to  enable  him  to  appeal,  was  im- 
prisoned for  that  period.      Upon  this  statement  it  was 
contended  by  the  defendants'  counsel,  that  the  existing 
conviction,  which  they  were  prepared  to  prove,  was  oon> 
elusive  evidence  of  probable  cause;  and  that,  tp  support 
the  action,  it  was  incumbent  on  the  plaintiff  to  prove  that 
the  proceedings  upon  the  information  had  terminated  in 
favour  of  the  plaintiff;  they  relied  upon  Matthews  v.  Dieh 
enson  (a),  and  Whitworth  v.  Hall  (b).    The  learned  Judge 
was  of  opinion,  that,  as  by  the  44th  section  of  the  I  fi 
Will.  4,  c.  32,  the  party  had  the  power  of  appealing,  the 
action  could  not  be  maintidned  without  shewing  that  the 
conviction  had  been  quashed,  and  accordingly  directed  a 
nonsuit. 

Greaves  on  a  former  day  in  this  term  moved  to  set  that 
nonsuit  aside,  and  for  a  new  trial. — The  cases  cited  at  the 

(a)  1  J.  B.  Moo.  104;  7  Taunt.  399.  (b)  2  B.  &Ai.  695. 
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Irial,  of  Matthews  v.  Dickenson  and  fVhitworthv.  Hall  do  ^ch.  of  Pleat, 

.  1834. 

not  apply  to  this  case,  as  the  proceeding  here  complained     - 

of  as  malicious  was  not  of  a  civil  but  a  criminal  nature.  Mellor 
The  proceeding  being  of  a  criminal  nature  there  could  be  Baddelet. 
no  mutuality,  as  the  quashing  of  the  conviction  would  not 
have  been  evidence  in  the  plainti6f 's  favour  in  an  action 
of  trespass  brought  against  him  by  Baddeley^  the  owner 
of  the  land  (a).  The  conviction,  having  been  obtained  on 
the  evidence  of  one  of  the  defendants,  was  not  admissible 
in  evidence  in  a  civil  proceeding  between  them  and  the 
plaintiff;  Smith  v.  Rummens  {b) ;  where  it  was  held,  that, 
'*  if  ^.  is  convicted  before  a  magistrate  on  the  evidence  of 
A,  although  B,^s  name  does  not  appear  on  the  conviction, 
he  cannot  avail  himself  of  it  in  any  civil  proceeding  be- 
tween him  and  A.\*  and  Hathaway  v.  Barrow  {c)  is  to  the 
like  effect.  The  effect  of  receiving  such  evidence  would 
be  to  make  a  party  a  witness  in  his  own  cause. 

The  Court  took  time  to  confer  with  the  learned  Judge 
who  tried  the  cause,  and  the  opinion  of  the  Court  was 
now  delivered  by — 

Vaughan,  B. — This  was  an  action  against  the  defen- 
dants for  maliciously  and  without  probable  cause  laying 
an  information  before  a  magistrate  against  the  plaintiff, 
and  causing  him  to  be  imprisoned  thereon.  The  decla- 
ration having  set  out  the  summons,  and  a  conviction  un- 
der the  Game  Act,  1  ^  2  Will.  4,  c  S2,  s.  30,  alleged,  that 
a  penalty  and  costs  were  imposed  by  the  conviction,  for 
the  non-payment  of  which  the  plaintiff  was  committed  to 
prison,  and  kept  in  custody  there  for  two  months.  The 
action  was  not  brought  against  the  defendant  for  any  act 
done  by  him  in  his  character  as  a  magbtrate,  but  for  ma- 
liciously laying  an  information  without  reasonable  or  pro- 

(a)  1  Stark,  on  Ev.  234—23?.  {b)  I  Campb.  9. 

(c)  Ibid.  151. 
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BmH.  of  Pleat,  bable  cause.  The  plaintiflp's  counsel  in  the  course  of  his 
'  ^  case,  after  having  examined  some  witnesses,  was  inter- 
Mellor  rupted  by  the  statement  of  the  counsel  for  the  defendantSi 
Baddelet.  ^^^^  ^^^7  could  produce  a  conviction  under  1^2  WUL  4, 
c.  82y  for  trespassing  in  pursuit  of  game,  which  not  hav- 
ing been  appealed  against,  pursuant  to  section  44  of  the 
act,  afforded  a  conclusive  answer  to  the  charge  of  malice 
and  want  of  probable  cause  for  the  information.  The 
plaintiff  was  nonsuited,  on  the  ground  that  he  ought  to 
have  appealed  within  the  time  limited  by  section  44  of 
that  statute.  We  are  of  opinion,  that,  to  support  this  ac- 
tion, it  was  necessary  that  there  should  have  been  proof 
of  a  prosecution  which  had  been  discharged  and  put  an 
end  to,  and  also  of  want  of  probable  cause,  and  a  damage 
sustained  in  consequence  of  the  prosecution.  The  decla- 
ration contains  counts,  some  for  causing  the  plaintiff  to  be 
committed,  and  others  for  causing  him  to  be  arrested ;  but 
all  substantially  state  the  same  cause  of  action ;  and  the 
simple  question  is,  whether  this  conviction  unreversed 
must  of  necessity  be  an  answer  to  the  action,  as  showing 
probable  cause  for  laying  the  information  complained  of? 
It  is  unnecessary  to  refer  to  many  cases,  but  there  is  one 
of  Whitworth  v.  Hall  (a),  which  is  direct  to  the  point 
That  was  an  action  against  a  party  for  maliciously  suing 
out  a  commission  of  bankruptcy,  which  was  not  proceeded 
in,  and  therefore  not  brought  to  an  end.  There  Lord 
Tenterden  said,  *'  an  action  cannot  be  supported  for  ma- 
liciously holding  to  bail,  without  shewing  that  the  pro- 
ceedings were  at  an  end,  and  yet  the  discharge  from  ar- 
rest is  in  the  discretion  of  the  Court  ;*'  and  Litiledale,  J., 
added,  **  there  is  no  distinction  between  the  action  for  a 
malicious  prosecution  by  indictment  or  for  a  malicious  ar- 
rest, and  one  for  maliciously  suing  out  a  commission  of 
bankrupt.     In  all  of  them  it  is  necessary  to  shew  that  the 

(a)  2  B.  &  Adol.  695,  697. 
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orisnnal  proceedinfir  which  formed  the  alleged  firround  of  Exch.  of  Pleas, 
the  action  is  at  an  end."    In  this  case  the  conviction  un-  ^ 

der  I  &  2  WilL  4f,  c.  32,  being  summary,  section  44  gives  Mellor 
to  the  party  convicted  an  appeal  from  it  to  the  quarter  Baddelet. 
sessions,  provided  he  gives  the  complainant  a  notice  in 
writing  within  three  days  after  such  conviction,  and  shall 
also  either  remain  in  custody  till  the  sessions,  or  within 
such  three  days  enter  into  a  recognizance  to  appear  and 
try  such  appeal.  The  plaintiflT  in  this  case  neither  gave 
notice  of  appeal  nor  entered  into  such  recognizance,  but 
suffered  the  punishment  awarded  on  the  conviction. 
Therefore^  as  he  acquiesced  in  it,  that  was  evidence  of 
probable  cause. 

Rule  refused. 


Hatsall  v.  Griffith. 

X  HIS  was  an  action  of  assumpsit  brought  by  the  plain-  where  A.  was 
tiff  against  the  defendant,  a  ship-broker,  to  recover  the  teiU'lhlres'in  "a 
sum  of  34SZ.,  being  the  plaintiff's  proportion  of  the  pro-  ship,  and  B.  and 

,  r      r  sr  C.  were  owners 

ceeds  of  the  sale  of  the  brig  Rhoda.  of  the  remain- 

At  the  trial,  before  Gurney,  B.,  at  the  Guildhall  sit-  ^fand  c!'em- 
tings  in  this  term,  it  appeared  that  the  plaintiff  was  the  P^P.^^  ^eweU 
owner  of  twenty-one  sixty-fourth  parts,  and  two  other  per-  which  he  ac- 
sons,  named  Brown  and  Prothero,  of  the  remaining  shares  and  paid  over' to 
in  the  vessel  in  question.     That  the  defendant  was  em-  p^^^oIl^of'' 
ployed  by  Brown  and  Prothero  to  sell  the  vessel,  which  the  purchaw 

,  /»  1  1  •  J  money,  but  re- 

he  accordingly  did,   and,    after   the  sale,   paid  over  to  fused,  without 

Brown  and  Prothero  their  proportion  of  the  purchase  ofB.andC.  to 
money,  but  refused,  without  their  authority,  to  pay  the  ^*J!^fnof  tJ™' 
plaintiff  his  share.     It  was  objected  for  the  defendant^  proceeds  of  the 

sale  of  the  yes> 

that  the  plaintiff  could  not  maintain  a  separate  action  to  aeU—Heid,  in 
recover  bis  share,  but  that  the  other  two  part  owners  Jrou^rby^. 

agdnst  D;  that 
it  W.1S  not  maintainable,  and  that  A.  could  not  sue  alone. 
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S*ch.  9f^o*»  should  have  been  joined  in  the  action.     The   learned 
^     Judge  nonsuited  the  plaintiff^  but  gave  him  leave  to  mofe 
Hatsall      to  enter  a  verdict. 

9, 


Griffith. 


F.  PoUock  now  moved  accordingly. — ^It  will  be  said, 
that  the  contract  was  a  joint  contract  vrith  the  three  part 
owners,  and  that  the  plaintiff  cannot  sue  separately;  bat 
it  is  submitted,  that  every  part  owner  in  a  ship  is  entitled 
to  sell  his  share  without  the  consent  of  the  other  ownen, 
and  therefore,  as  soon  as  the  amount  of  his  share  is  ascer- 
tained, it  becomes  his  separate  property,  and  he  may  sue 
alone.  In  an  action  for  freight,  the  rule  is  different,  and 
the  reason  given  in  Abbott  on  Shipping,  p.  83,  5th  edition^ 
is,  that  all  are  partners  with  respect  to  the  concerns  of  the 
ship,  but  that  is  not  so  in  respect  of  the  ownership  of  die 
vessel.  [Lord  Lyndhurst,  C  B. — The  question  is,  whe- 
ther the  contract  by  the  defendant  to  sell  was  made  with 
all  the  owners  jointly;  for  if  the  contract  was  made  with 
them  jointly,  they  must  sue  jointly.  Parke,  B. — ^Was  die 
defendant  employed  by  all  to  sell  the  entire  ship,  or  bj 
each  to  sell  his  own  share  ?  Lord  Lyndhurst,  C.  B. — Sup- 
pose there  are  three  joint  owners,  one  of  whom  manages 
the  whole  concern,  and,  by  agreement  with  the  other 
partners,  the  managing  owner  employs  a  broker  to  sell 
the  ship,  is  he  not  employed  for  all,  and  can  one  sue  alone !] 
The  argument  must  go  to  that  extent.  It  is  laid  down  in  1 
Chitty  on  Pleading,  6,  that,  **  in  case  of  a  joint  interest,  if 
two  out  of  three  parties  have  been  paid  their  shares,  the 
third  may,  in  respect  of  such  severance,  sue  alone  for  his 
proportion ;"  and  Ganet  v.  Taylor,  1  Esp.  Nisi  Prius,  117, 
is  cited.  In  that  case  three  persons  employed  the  defendant 
to  sell  some  timber  in  which  they  were  jointly  concerned: 
the  defendant  paid  two  of  them  their  exact  proportion, 
and  took  a  receipt  from  them  in  full  of  all  demands:  the 
third  brought  his  action  for  the  remainder,  being  his  share. 
It  was  objected,  that  as  this  was  a  joint  employment  by  the 
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threes  one  alone  could  not  brinir  his  action;  but  Lord  Exeh.  of  PUas, 

1834. 
Mansfield  ruled,  that  he  might,  as  there  had  been  a  sever-  ^  '  ^ 

ance.     The  case  of  Sedgworth  v.  Overend  (a)  is  also  cited      Hatsall 

in  support  of  the  position,  but  that  was  an  action  of  tort^      Griffith. 

and  it  may  therefore  be  said,  that  it  is  no  authority  in  this 

case. 

Lord  Lyndhurst,  C.  B. — There  is  nothing  to  lead  to 
the  conclusion,  that  the  contract  here  was  separate.  Per- 
sons who  have  separate  interests  in  a  ship  may  jointly 
agree  to  authorize  another  to  sell  the  entirety  for  them. 
In  this  case.  Brown  and  Prothero,  as  the  agents  for  the 
three,  employed  the  defendant  to  sell  the  vessel  in  ques- 
tion. He  has  paid  them  the  amount  of  their  shares,  but, 
for  his  own  security,  has  refused  to  pay  over  the  residue 
to  the  plainti6f  without  the  authority  of  those  who  em- 
ployed him.     I  think  he  was  justified  in  so  doing. 

Parke,  B. — One  mode  of  trying  whether  this  was  a 
joint  or  a  separate  contract  is,  to  ask  against  whom  would 
the  defendant's  remedy  for  his  commission  have  been,  if 
the  money  had  not  been  paid.  If  two  had  become  insol- 
vent or  bankrupt,  would  he  have  been  entitled  to  recover 
his  whole  commission  from  the  third,  or  only  to  a  per  cent- 
age  on  each  share  from  each  ?  There  was  a  case  on  this 
subject.  Break  y,  Douglas,  in  the  King's  Bench,  a  short 
time  since,  which  is  not  reported.  It  was  an  action  by  the 
part  owner  of  a  ship  against  an  insurance  broker  to  recover 
a  sum  received  from  the  underwriters.  The  Court  de- 
cided, under  the  special  circumstances,  that  he  was  en- 
titled to  recover  his  share.  I  certainly  differed  from  the 
other  Judges,  as  I  thought  it  was  a  joint  employment,  and 
that  the  remedy  ought  to  have  been  joint  against  the 
broker  by  the  owners,  and  against  them  by  him  for  com- 

(fl)  7  T.  R.  279. 

VOL.  II.  Z  Z  EX. 
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Sreh.  of  Pleas,   miSSlon. 
1834. 


Hatball 

9, 

GRirriTU. 


So,  in  this  case,  I  think  that  there  was  a  joint 
employment  by  all  the  ownera  to  sell  the  entire  ship,  and 
if  the  defendant  had  sold  the  shares  of  one  separately,  fhat 
would  have  been  a  breach  of  contract.  In  that  case  aU 
must  concur  before  he  is  bound  to  pay  over  the  purchase 
money. 

Alderson,  B. — ^The  want  of  the  joint  concurrence  of 
the  three  appears  to  have  been  the  ground  of  the  defen- 
dant's refusal  to  pay. 

Rule  refused. 


It  b  not  essen- 
tial that  the 
sheriff's  war- 
rant on  a  writ 
of  capias  should 
specify  the 
Court  out  of 
which  the  writ 
issues. 


ASTLBY  V.  GOODYER. 

X  HE  defendant  being  in  custody  in  this  action^  in  the 
gaol  of  Northampton^  under  a  writ  o{  capias — 

Humphrey  moved  for  a  habeas  corpus  to  the  gaoler  of 
Northampton,  on  the  ground  that  the  sherifTs  warrant 
omitted  to  state  the  Court  out  of  which  the  writ  had  issued. 
He  stated,  that,  before  the  Uniformity  of  Process  Act,  the 
practice  had  been  to  insert  that  statement,  and  he  also 
referred  to  the  form  of  warrant  in  TidcTs  Supplement, 
p.  274,  in  which  the  Court  out  of  which  the  writ  bad  is- 
sued was  specified.  He  urged,  that  the  omission  was  ma- 
terial, as  the  defendant  would  not  know  where  to  give 
bail.  [Lord  Lyndhurst,  C.  B. — He  is  bound  to'  deliver  a 
copy  of  the  writ  to  the  gaoler.]  In  this  instance  there  are 
two  persons,  and  there  was  only  one  copy ;  either  may 
have  the  copy  of  the  writ,  but  not  both,  and  the  person 
who  detained  the  defendant  might  not  have  the  copy. 

Lord  Lyndhurst,  C.  B. — The  warrant  contains  merely 
the  directions  of  the  sheriff  to  his  officer ;  and  how  can 
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it  be  material  to  the  defendant  that  it  should  specify  out  Exch.  of  Pleas, 

1834. 
of  what  Court  the  writ  has  issued  ?     The  bailiff  is  bound 

for  his  protection  to  deliver  a  copy  of  the  writ  to  the  de- 
fendant. There  might  have  been  some  ground  for  the 
motion  if  it  had  been  shewn  that  no  copy  had  in  fact  been 
deliveredi  but  that  objection  is  not  suggested.  Assuming, 
then,  that  the  warrant  was  in  the  form  you  state,  and  that 
a  copy  was  delivered,  the  defendant  from  that  would 
know  where  he  was  to  put  in  bail. 

The  rest  of  the  Court  concurred. 

Rule  refused. 


Post  AN  v.  Massaer. 

XHIS  was  an  action  of  assumpsit  against  the  defendant  where  the  de- 
fer not  accounting  for  the  monies  arising  from  the  sale  of  ^^5°"©^^ 
goods  delivered  to  him  to  be  sold,  with  a  count  for  not  for  not  account- 

^  ,  ing  for  money 

returning  the  goods  unsold,  and  for  money  had  and  re-  arising  from  the 
ceived.  The  cause  was  referred,  by  order  of  Nisi  Prius,  Seii^r^to  the 
to  arbitration,  and  the  arbitrator  certified,  that  a  verdict  ^^[^^^^^^^ 

'  ^  '  sell,  and  also 

ought  to  be  entered  for  the  plaintiff  for  a  sum  under  5/.      counts  for  not 

returning  the 
goods  unsold, 

P^/^*rfor/f  obtained  a  rule  to  enter  a  suggestion  on  the  J^J  ind"re-*^ 
roll  to  deprive  the  plaintiff  of  costs,  under  the  London  ceived;  and  the 

'  *  /%  1       cause  having 

Court  of  Requests  Act,  39  &  40  Geo.  3,  c.  104,  on  the  been  referred, 
ground  that  the  plaintiff  had  recovered  less  than  5/.,  and  certified  gene- 
that  the  defendant  was  an  inhabitant  of,  and  resident  in,  »Jiyf  that*  w- 

'  '    diet  should  be 

the  city  of  London.  entered  for  the 

plaintiff  for  a 
sum  less  than 

Bompas,  Serjt.,    shewed  cause.  —  This  action  being  fhjg'i^^*^t^*' 

case  within  the 
London  Court 
of  Requests  Act,  and  that  that  act  applied  only  to  cases  of  a  liquidated  demand. 

z  z  2 
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^^.^J^^^*  merely  to  recover  damages  for  the  breach  of  a  special  con- 

tracty  and  not  for  any  certain  liquidated  sum,  is  not  with- 
in the  statute.  Jonas  v.  Crreening  (a).  It  was  there  held, 
that  a  special  action  on  the  case  for  not  delivering  a  quan- 
tity of  lemons  was  not  within  the  14  Geo.  2,  c.  10.  It  is 
quite  clear,  that  an  action  for  not  returning  goods  unsold 
never  can  come  within  the  term  **  debt.** 

Petersdorff,  contrh. — The  11th  section  of  the  act,  which 
mentions  the  demands  to  which  the  act  shall  not  extend, 
does  not  mention  either  special  actions  on  the  case,  or  ac- 
tions on  special  contract.  If  the  construction  contended 
for  by  the  plaintiff  is  right,  the  statute  will  not  apply  in 
any  case  in  which  , there  is  a  special  count,  but  only  to 
cases  of  indebitatus  assumpsit^  or  debt.  Thus,  an  action 
against  the  acceptor  of  a  bill  of  exchange  would  be  out  of 
the  statute.  But  that  is  not  the  true  construction.  In 
Sandby  v.  Miller  (6),  it  was  decided,  that  where  a  vicar 
sued  in  assumpsit  on  a  quantum  valebant^  for  tithes  re- 
tained, the  value  of  which  was  under  5/.,  the  defendant 
might  enter  a  suggestion  to  deprive  the  plaintiff  of  his 
costs.  Lord  KenyorCs  observation  in  Jonas  v.  Greenr 
ing,  that  *'  the  action  was  for  non-delivery  of  goods  ac- 
cording to  a  contract,  and  not  an  action  to  recover  the 
value  of  the  goods,"  does  not  apply,  as  the  action  was  for 
the  value  of  the  proceeds  of  the  goods,  and  the  reference 
to  the  arbitrator  was  of  a  pecuniary  demand,  capable  of 
being  ascertained  by  calculation. 

Parke,  B. — I  do  not  say  that  the  action  is  confined  to 
cases  of  debt,  or  indebitatus  assumpsit,  but  to  actions  for 
a  liquidated  demand.  If  in  this  case  the  verdict  had 
been  taken  on  the  counts  for  not  accounting,  and  for 
money  had  and  received,  those  must  have  been  consi- 

(a)  5  T.  R.  529.  (6)  6  East,  194. 
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Jered  as  liquidated  demands ;  but  here  there  is  a  count  Bxek.  of  Pi§at, 
for  not  returning  goods  unsold,  which  it  is  impossible  to 
conceive  is  a  liquidated  demand,  and  we  must  take  that 
to  be  included  in  the  verdict.  If  the  defendant  intended  to 
insist  on  this  act  he  should  have  taken  care  that  the  cer- 
tificate was  confined  to  those  counts  which  apply  to  'a  li- 
quidated demand. 

The  other  Barons  concurred. 

Rule  discharged. 


Lakin  and  Others,  Executors,  r.  Watson. 

Assumpsit  on  a  promissory  note,  brought  by  the  The  Court  ai- 
plaintiffs  as  executors.     Plea — The  non-joinder  of  Fanny  g^monstoi 
Watson  as  a  co-plaintiff!  amended  by 

^  loaerting  the 

name  of  a  oo- 

John  Henderson  had  obtained  a  rule  to  shew  cause  why  "•^"7*f  *•  * 

''    co-plaintin,  on 

the  writ  of  summons  should  not  be  amended  by  adding  the  ground  that 

the  name  of  Fanny  Watson,  who  was  stated  to  be  a  co-  tion  would 

executrix  with  the  plaintiffs.     It  was  stated  by  the  affida-  b^nTIirb^the 

vits  in  support  of  the  motion,  that  Fanny  Watson  was  Statute  of  LUnl- 
merely  a  nominal  party ;  that  her  name  was  omitted  through      A  writ  of 

mistake ;  and  that  the  action  would  be  barred  by  the  not  in  future  be 

Statute  of  Limitations,  and  the  debt  be  lost,  if  the  plain-  *"'*''?*)**  ^ 

'  '  '•^  amended,  ex- 

tiffs  were  obliged  to  commence  a  new  action.  cept  in  casea 

where  the 
remedy  would 

Whateley  shewed  cause,  and  urged  the  hardship  of  otherwise  be 
enabling  the  plaintiffs,  by  means  of  this  amendment,  to 
proceed  as  executors,  without  being  liable  to  costs  under 
the  new  statute ;  whereas,  if  a  fresh  action  were  brought, 
they  would  be  liable  to  costs  under  the  stat.  3  &  4  WiU.  4, 
c.42,  8.  SI. 

W.  H.  Watson  and  John  Henderson^  in  support  of  the 
rule,  were  stopped  by  the  Court. 
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Exeh,  rfj"^^^*      Parke,  B. — The  point  which  has  been  pressed  upon  us 

in  behalf  of  the  plaintifT  is  now  under  the  constderatioo 
of  the  Court  of  King's  Bench,  and  I  think  that  they  are 
of  opinion  that  the  statute  applies  as  well  to  actions 
brought  before  as  after  the  act.  If  that  should  be  the 
decision,  no  evil  will  arisci  because  parties,  who  have 
conunenced  actions  previously,  will  be  protected  from  costs 
in  cases  where  the  Court  or  a  Judge  think  the  circum- 
stances such  as  to  warrant  the  exercise  of  the  discretion 
given  to  them  by  the  section  in  question.  The  majority  of 
the  Judges  have  resolved,  that  in  future  no  amendment  of 
this  kind  in  a  writ  of  summons  ought  to  be  allowed, 
except  where  it  appears  to  the  Court  that  the  result  of 
refusing  to  allow  it  would  be  to  deprive  the  party  of  hb 
remedy.  In  Norton  v.  The  Inhabitants  of  the  Hundred  of 
Stamford  (a),  this  Court  allowed  an  amendment  on  that 
ground ;  and  I  think,  on  the  authority  of  that  case,  that  we 
ought  to  make  the  rule  absolute,  because  the  Statute  of 
Limitations  would  be  a  bar  to  a  fresh  action. 

BoLLAND,  B. — In  the  case  cited,  Mr.  Baron  Bayley  re- 
ferred to  cases  of  amendments  even  in  penal  actions,  where 
tlie  parties  would  have  been  too  late,  if  the  Court  had  re- 
fused the  amendments ;  and  he  referred  also  to  instances 
in  this  Court,  in  which,  for  the  purpose  of  preventing  a 
failure  of  justice,  the  names  of  official  assignees  had  been 
added.  On  that  principle,  I  concur  in  thinking  that  we 
should  allow  this  amendment. 

Alderson,  B. — With  the  restriction  stated,  I  think  it 
a  safe  rule  not  to  allow  amendments  of  this  nature.  iVbr- 
ion  V.  The  Inhabitants  of  the  Hundred  of  Stamford  is  a 
clear  authority  for  amending  in  the  present  case. 

Rule  absolute. 
(«)  1  Cr.&M.  773. 
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Bsch,  of  PUas, 
18^4. 

Primrose  v.  Bradley.  ^      v     ^ 

XN  this  case  the  plaintiff,  who  was  an  attorney  residing  where  the 
in  London,  sent  down  a  writ  inclosed  in  a  letter  to  Mr.  jJl^^^^ . 
Paine,  the  deputy  constable  of  Dover  Castle^  requesting  writ  inckwed  in 
him  to  get  it  executed.     Mr.  Paine  was  also  an  attorney,  ing  inttmctiont 
practising  at  Dover.    The  plaintiff  afterwards  obtained  ^,^^^ 
an  order  for  the  taxation  of  Mr.  Paine' s  bill  of  costs,  and  ^^^  ??" 

stable  of  Donrr 

the  Master  allowed  his  charges  of  4^.  for  the  warrant,  and  Caaik,  who  was 
6#«  8dL  for  attending  for  the  warrant,  and  giving  instruc-  and  the  phnntiff 
tion.  to  the  officer.  '^'^^X. 

to  haye  the  bill 

Mansel  obtained  a  rule  to  shew  cause  why  the  Master  ^^^  Se^nrt 
should  not  review  his  taxation,  on  the  sround,  that,  at  the  «;«fi«*«i  a  motion 

°  for  the  Master 

time  the  writ  was  executed,  Paine  was  acting  in  the  review  his  tax- 
character  of  under-sheriff,  and  therefore  was  only  entitled  he  had^Uowed 
to  the  fees  allowed  by  the  23  Hen.  6,  c.  9.  h^^d 

those  allowed 

ChanneU  shewed  cause. — It  may  be  a  question,  whether  >>7  sul  23/f.6, 

the  deputy  constable  of  Dover  Castle  is  an  oflBcer  within  for  the  warrant, 

the  statute  2S  Hen.  6,  c.  9;  but  even  admitting  that  he  is,  f^lr^'cii^tbi 

the  charges  allowed  by  the  Master  were  not  made  in  that  ®®^  *®  «"- 

®  ^  cute  it. 

character,  but  as  the  special  agent  of  the  plaintiff.  The 
circumstance  of  Mr.  Paine's  being  an  oflBcer  as  well  as  an 
attorney  would  not  preclude  him  from  recovering  these 
costs  in  an  action ;  and  although  they  are  beyond  what 
the  statute  allows,  they  are  those  usually  paid  and  allowed 
on  taxation.  In  Toumsend  v.  Carpenter  (a),  it  was  held  by 
Abbott,  C.  J.,  that  a  sheriflTs  oflScer  employed  by  an  attor- 
ney to  make  arrests  on  mesne  process,  issued  at  the  suit  of 
his  clients,  might  sue  the  attorney  for  the  fees  usually 
allowed  on  taxation  by  the  Master,  although  such  fees 
exceeded  the  sum  allowed  to  the  sheriff  and  bailiff  by  the 
23  Hem  6«  c.  9.  It  was  likewise  held  in  Foster  v.  Blake- 
lock  (6),  that  although  a  bailiff  nominated  by  the  sheriff 

(a)  1  Moo.  &  By.  314.  (b)  5  B.  &  C.  328 j  8  Dowl.  &  By.  48. 


688  CASS8  IN  THB  EXCHEQUER, 

EjKh,  of  PUatt  can  claim  no  fee  beyond  the  4c/.  allowed  by  the  statute 

*  ^     against  the  party  arrested,  yet  if  the  officer  be  specially 

Primrose      employed  by  the  attorney  to  make  an  arrest,  he  may 

Bradley.      maintain  an  action  against  him  for  the  sum  usually  paid 

and  allowed  on  taxation.    Those  decisions  proceeded  on 

the  ground  that  the  officer  acted  as  the  special  agent  of 

the  attorney,  and  might  be  called  upon  to  do  something 

more   than  his  ordinary  duty,  and   they  are   therefore 

applicable  to  the  present  case. 

Mansely  contrh. — In  Dew  v.  Parson${a)  it  was  held,  that 
the  sheriff  was  not  entitled  to  more  than  4sd.  as  his  fee  for 
a  warrant,  and  that  if  more  were  paid,  the  excess  might 
be  recovered  in  an  action  for  money  had  and  received. 

Lord  Lyndhurst,  C.  B. — Where  a  party  means  to 
bring  the  sheriff  or  his  officer  strictly  within  the  act,  he 
must  not  impose  upon  him  any  duty  beyond  what  the  law 
itself  strictly  imposes.  The  plaintiff,  by  his  own  conduct 
in  thb  case,  has  taken  the  officer  out  of  the  strict  letter  of 
the  act ;  and  by  taxing  his  bill  he  makes  him  his  agent. 
We  therefore  think  the  rule  ought  to  be  discharged,  and 
if  the  act  gives  the  plaintiff  any  other  remedy,  he  may 
resort  to  it. 

Parke,  B. — The  process  was  sent  to  Paine  in  a  letter, 
and  besides  the  mere  payment  of  postage,  he  had  the 
trouble  of  opening  and  reading  the  letter  and  acting  upon 
the  instructions  it  contained. 

Alderson,  B. — The  plaintiff  first  treats  Paine  as  agent, 
and  then  wants  to  turn  round  and  treat  him  as  under- 
sheriff,  and  to  tax  his  bill  in  that  character. 

Rule  discharged  with  costs. 
(fl)  2  B.  &  A.  662. 
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Exeh.  of  Pleas, 
1834. 

Haythorn  f?.  Bush.  ^*— v 

XN   this   case    Whitmore^  on   behalf  of  the  sheriff  of  wbere  a  sheriff 
Staffordshircy  applied  for  a  rule  under  the  Interpleader  "^J j*J  J°^' 

Act.  /flOM,  which 

were  in  the 

The  affidavit  upon  which  the  motion  was  made  stated,  ponession  of 
that  the  sheriff's  officer^  on  taking  the  goods  of  the  defen-  under"  dSu^ 
dant  under  a  writ  of  Jleri/acias,  found  a  man  in  possession  5"*u*''T^ff?* 
under  a  distress  for  rent ;  that,  since  the  seizure,  the  defen-  wu  not  entitled 
dant  had  petitioned  the  Court  for  the  Relief  of  Insolvent  the  interpleader 
Debtors ;  and  that  the  plaintiff  refused  to  indemnify  the  ^^ 
sheriff,  and  threatened  an  action  on  the  ground  of  a  frau- 
dulent collusion. 

Lord  Lyndhurst,  C.  B. — This  is  a  case  of  the  ordinary 
responsibility  of  a  sheriff,  and  not  one  in  which  the  Court 
will  exercise  its  discretion  under  the  Interpleader  Act. 

Vaughan,  B. — There  does  not  appear  to  be  any 
claim  to  the  property  which  the  sheriff  seized,  but  the 
landlord  merely  sets  up  his  right  to  distrain.  It  is  the 
duty  of  the  sheriff  to  ascertain  whether  any  rent  is  due^ 
and,  if  there  is,  to  satisfy  it. 

The  other  Barons  concurred. 

Rule  refused. 


Wilson  and  Shaw  r.  King. 

X  HE  above  cause  and  all  matters  in  difference  having  The  Coart  will 
been  referred  to  a  barrister  with  power  to  certify,  and  ^g  IS!^  of 
the  arbitrator  having  certified  that  a  verdict  ought  to  be  J^^^y^,®^ 
entered  for  the  plaintiffs  for  97/.  10^.,   Humfrey  on  a  point  of  Uw: 

not  eyen  where 
the  arbitrator 
had  merely  power  to  certify. 
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Exeh.  of  PkoMt  former  day  obtained  a  rule  to  set  aside  the  certificate  and 
1834. 

verdict,  on  the  ground  that  the  arbitrator  had  decided 

contrary  to  law. 

Whitehurst  shewed  cause. — One  objection  that,  will  be 
urged  is,  that  the  arbitrator  improperly  refused  to  receive 
a  document  in  evidence,  not  bearing  a  stamp.  IParie^  B. 
— It  was  decided  nearly  twenty  years  ago  in  CampMl^* 
Twendow  (a),  that  the  decision  of  the  arbitrator  is  bip^iog 
both  as  to  the  law  and  the  fact.] 

Humfrey^  in  support  of  the  role. — There  is  a  distinctiQii 
between  an  arbitrator  and  a  party  who  has  merely  power 
to  certify.  The  latter  cannot  raise  a  point  of  law  in  hi% 
certificate ;  objections  may  therefore  be  taken  to  it^  which 
cannot  be  taken  to  an  award. 

Aldbrson,  B. — In  Holmes  v.  Higgina  {b),  the  arbitra- 
tor delivered  a  written  paper  with  his  award,  by  which  a 
point  of  law  was  raised  for  the  consideration  of  the  Court. 
If  the  party,  having  a  mere  power  to  certify  which  way 
the  verdict  is  to  be  entered,  prevents  it,  that  only  shews 
that  the  parties  have  adopted  a  mode  by  which  the  point 
of  law  cannot  be  raised ;  but  I  do  not  think  it  can  hare 
that  efiect. 

Rule  discharged  with  costs  (c). 


(a)  1  Price,  81.  ▼.  Malpatf  Parke^  B.,  8ayin|(,  that 

(6)  1  B.  &  C.  74;  2  Dowl.  &  Ry.  he  had  always  considered  that  the 

196,  S.  C.  Court  would  not  inquire  into  the 

(c)  The  same  point  was  decided  validity  of  the  decision  of  an  arbi- 

in  this  term,  in  the  case  of  Wade  trator  in  point  of  law. 
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Exelu  of  Pleoi, 
1834. 

Priestley  v.  Watson. 

Assumpsit  by  the  plaintifi^,  as  clerk  to  the  under-  Ontheisthof 
takers  of  the  /iire  and   Calder  Navigation,  against  the  aiTfi^reafled  ' 
defendant,  an  overseer  of  the  township  of  Brotherion,  for  |J^'JJ^%]J^** 
money  had  and  received  by  the  defendant  to  the  use  of  ctrtain  pre* 
the  undertakers,  and  on  an  account  stated.     Plea — the  which  an  appeal 
general  issue.     At  the  trial  before  Alderson,  J.  ^  at  the  ^^^^^^^ 
Spring  Assizes  for  the  county  of  Yor*,  1833,  the  jury  wMionjand 
found  a  verdict  for  the  plaintiff  for  163/.  3^.  3^£/.,  subject  following  ses- 
to  the  opinion  of  this  Court  on  the  following  case : —  on  the  I5th  ot 

On  the  15th  August,  1828,  the  overseers  of  the  poor  of  SeTe^wn^^' 
the  township  of  Brotherton^  in  the  county  of  York^  of  di«trained  for 
whom  the  defendant  was  one,  duly  made  and  published  a  rate;  but,  to 
rate  for  the  relief  of  the  poor  of  the  said  township,  in  {brimounrl^as 
which  they  rated  the  said  undertakers  at  the  sum  of  150/.  paid  under  pro- 

*^  test,  and  the 

in   respect  of  property  of  the    annual  value  of  2000/.  dutress  reiin- 
Against  this  rate  the  said  undertakers  entered  an  appeal  ^^  ^^  ,y|^. 
at  the  October  sessions,  1828,  which  appeal  was  respited  quen^y^- 

*^  ^  ^  duced,  in  con- 

till  the  following  sessions  in  January y  1829.     On  the  15th  sequence  of  the 

ot  December i  1828,  after  summons  and  refusal  to  pay,  a  Court  of  jTif^'^ 
distress  was  duly  made  by  the  said  defendant,  who  was  ^^^^^^ 
one  of  the  overseers  of  Brotherton,  on  a  vessel  belonging  ja«tices  on  the 

hearing  of  the 

to  the  said  undertakers,  for  150/.,  being  the  amount  of  the  appeaL    it 
said  rate;  and,  to  prevent  a  sale,  the  sum  of  163/.3«.3i(/.,  pear°Uiatanj 
beinff  the  amount  of  the  said  rate  and  of  the  expenses  of  notice  in  writing 

°  * ,  of  the  appeal 

the  said  distress,  were  paid  to  the  defendant,  being  still  had  been  given 
overseer  of  the  poor,  who  was  at  the  same  time  served  pursuant  tTThe' 
with  the  following  written  protest  signed  by  the  company's  ^^23*  2^2^'^'-' 
clerk,  and  expressed  to  be  on  behalf  of  the  undertakers  of  fore  the  levy. 
the  Aire  and  Calder  Navigation.  brought  by  the 

party  on  whom 
the  Increased 
rate  was  made,  against  the  defendant,  one  of  the  overseers  at  the  time  of  the  levy,  to  recover  back 
the  excess  above  the  last  effective  rate,  as  money  had  and  received  to  his  use: — Heldj  that,  as  no 
notice  of  appeal  had  been  given  to  the  overseen,  pursuant  to  the  second  'section  of  the  statute,  the 
action  could  not  be  maintained. 
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Eseh.  of  Pleat,       <<  I  do  hereby  tender  you  the  sum  of  150/.,  for  which 

^  '  ^     you  have  distrained  the  goods  and  chattels  of  the  said 

Priestley      undertakers^  and  also  the  sum  of  13/.  3s,  3|c/.  for  costs  of 

Watson.       distress,  making  together  the  sum  of  163/.  3#.  Sid. ;  but  I 

do  on  their  behalf  hereby  protest  against  your  right  to 

recover  the  same  by  the  illegal  distress  you  have  made; 

and  I  do  hereby  give  you  notice  that  an  action  will  be 

brought  for  restitution   and  for  damages.     Dated   15th 

December,  1828." 

And  the  defendant  on  that  occasion  gave  a  receipt  for 
the  said  sum  of  163/.  3s.  S^d.,  of  which  the  following  is  a 
copy : — 

"  Received,  the  15th  December,  1828,  of  the  Aire  and 
Colder  Navigation  (by  payment  of  J.  P.  S,),  the  sum  of 
150/.  claimed  and  distrained  for  by  the  township  o(  Bro- 
therton  for  poor-rates,  upon  the  undertakers  of  the  said 
navigation,  together  with  13/.  3s.  3\d.  for  costs  attending 
the  distraining  the  same. 

£150  0  0  (Signed)  E.  W.,  one  of  the  over- 

13  3  3|  seers  of  the  poor  of  the 

said    township   of  Bro- 


£163  3  3J  iliertonr 


At  the  January  sessions,  1829,  the  rate  was  confirmed 
by  an  order  of  sessions,  subject  to  a  case  for  the  opinion 
of  the  Court  oi  King's  Bench;  and,  whilst  the  decision 
of  this  case  was  pending,  viz.  on  27th  March,  1829, 
another  rate  was  made  by  the  overseers  of  the  said  town- 
ship of  Brotherton,  in  which  a  similar  charge  was  made 
on  the  said  undertakers  in  respect  of  the  same  property, 
assessed  at  the  same  annual  value  of  2000/. ;  against  which 
rate  the  said  undertakers  appealed  to  the  then  next  ses- 
sions, which  appeal  was  respited;  but  before  thefollowmg 
sessions,  viz.  in  Trinity  Term,  1829,  the  Court  of  King's 
Bench  ordered  that  the  order  of  sessions  confirming  4he 
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rate  of  the  15th  August ^  1828,  should  be  quashed,  and  ^ch,  of  Phas, 
the  said  rate  amended  by  an  order,  of  which  the  following  -» 

is  a  copy: —  Priestley 

V. 

*'  King's  Bench. —  Wednesday  next  after  three  weeks 
of  the  Holy  Trinity ^  in  the  tenth  year  of  King 
George  the  Fourth. 

"  Liberty  of  S/.  Peter%  York,— The  Kingy.  The  Un- 
dertakers of  the  Aire  and  Calder  Navigation. — Upon 
hearing  the  counsel  on  both  sides,  it  is  ordered  that  an 
order  of  sessions  made  on  the  appeal  of  the  defendants 
against  a  rate  or  assessment  made  for  the  relief  of  the 
poor  of  the  township  of  Brotherton^  in  the  west  riding  of 
the  county  of  York^  and  within  the  liberty  of  St.  Peter's, 
York^  be  quashed  for  the  insufficiency  thereof,  and  that 
the  sessions  do  amend  the  said  rate  by  striking  out  there- 
from the  assessment  made  upon  the  defendants  in  respect 
of  that  part  of  the  river  Aire  which  lies  within  the  said 
township  of  Brotherton.  And  it  is  further  ordered,  that 
the  defendants  have  leave  to  give  a  new  notice  of  ap- 
peal  against  the  said  rate  or  assessment,  and  to  specify 
therein,  if  they  think  fit,  any  new  ground  of  appeal  against 
the  said  rate  or  assessment.*' 

At  the  July  sessions,  1829,  the  appeal  against  the  rate 
of  the  27th  of  March,  1829,  was  heard,  and  that  rate  was 
amended  by  increasing  the  assessment  on  the  annual  value 
of  the  rateable  property  of  the  said  undertakers  in  the 
said  township  from  2000/.  to  2010/.  2s.  8</.,  and  an  order 
of  sessions  was  made  accordingly,  subject  to  a  second  case 
for  the  opinion  of  the  Court  of  King's  Bench.  The  over- 
seers of  the  poor  of  the  said  township,  however,  continued, 
until  the  determination  of  the  Court  of  King^s  Bench  on 
such  second  case,  to  make  rates  for  the  relief  of  the  poor, 
in  all  of  which  the  said  undertakers  were  rated  upon  pro- 
perty assessed  at  the  annual  value  of  2010/.  Ss.  8c/.;  and 
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Sxek.  qf  pum,  the  said  undertakers  continued  to  appeal  against  each  of 
^  such  rates  to  the  quarter  sessions.  At  the  Jammary 
prieitley  sessions,  1830,  the  appeal  against  the  rate  of  At^usit 
Watson.  1828,  was  respited  to  the  next  sessions,  no  notice  haying 
been  given  to  the  sessions  of  the  order  of  the  Khng't 
Bench  of  Trinity  Term,  1829,  hereinbefore  mentioned. 
No  further  notice  of  that  appeal  appears  in  the  records 
of  the  sessions,  nor  any  other  respite  thereof  during  1890, 
1831;  nor  until  the  EaHer  sessions,  1832.  At  the  Easter 
sessions,  1832,  the  rate  of  the  l5th  August r  18^,  and  all 
the  subsequent  rates,  were  amended  by  reducing  the  an- 
nual value  of  the  rateable  property  of  the  said  undertakers 
in  the  said  township  to  15/.  16&  Upon  such  reductions 
the  amount  of  all  the  before-ihientioned  rates,  payable  by 
the  said  undertakers  to  the  overseers  o(  Broikert&n,  was 
12L  Os.  6d.  only.  The  said  undertakers  made  no  applica- 
tion at  the  July  sessions,  1882,  for  any  order  directing 
the  overseers  of  the  township  of  Brotherion  to  refund  to 
the  said  undertakers  the  sum  of  money  so  paid  to  the  said 
defendant  as  aforesaid,  deducting  the  said  sum  of  12JL0#.6rf., 
nop  was  any  entry  made,  nor  any  proceeding  had  respect- 
ing the  said  rate;  but  on  the  12th  October ,  1832,  the  fol- 
lowing notice  was  served  on  the  defendant: — 

"  To  the  Churchwardens  and  Overseers  of  the  Poor 
of  the  township  oi  Brotherion^  in  the  liberty  of  SU 
Peter  of  York^  in  the  west  riding  of  the  county 
of  Yorlc^  and  every  of  them,  and  especially  to  Ed- 
ward Watson  and  Walker  Smith  and  to  each  of 
them. 

*^  As  the  solicitor  and  law  agent,  and  on  behalf  of  the 
undertakers  of  the  navigation  of  the  rivers  Aire  aild  Colder^ 
in  the  west  riding  of  the  county  of  York,  I  hereby  demand 
of  you  to  repay  and  return  to  the  said  undertakers  the 
sum  of  money  which  was  paid  to  you  by  the  said  under- 
takers, or  their  agent,  on  or  about  the  15th  day  of  D^ 
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cembeTt  1828,  as  the  amount  of  a  certain  rate  or  assess-  Exeh,  of  PUat, 

1834. 
ment  bearing  date  the  15th  day  o{  August,  1898,  for  and  - 

towards  the  necessary  relief  of  the  poor  of  the  said  town-  Prxbstlbt 
ship  of  Broiherion,  rated  and  assessed  upon  the  said  un-  W4Ttoir. 
dertakers  as  owners  and  occupiers  of  a  cut  or  canal,  and 
that  part  of  the  river  Aire  within  the  township  of  £ro- 
iherton,  dams,  locks,  and  weirs,  and  tolls,  dues,  or  rates, 
and  the  costs,  charges,  and  expenses  of  putting  into  ex- 
ecution a  warrant  of  distress  for  the  same  rate,  bearing 
date  on  or  about  the  22d  day  of  November,  1828,  under 
the  bands  and  seals  of  Henry  John  Dickins,  Esq.,  and 
Dauson  Richardson  Currer,  clerk,  two  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  liberty,  after  de- 
ducting thereout  such  sum  and  sums  of  money  as  are  due 
from  the  said  undertakers  for  the  mt^s  or  assessments 
rated  and  assessed  upon  them  in  respect  of  their  property 
in  the  said  township  of  Brotherton,  and  which  have  been 
amended  and  reduced  by  the  general  quarter  sessions  in 
and  for  the  said  liberty,  in  pursuance  of  the  order  and 
direction  of  his  Majesty's  Court  of  King*s  Bench  in  that 
behalf;  and  also  take  notice,  that  in  case  you  shall  refuse 
or  neglect  to  pay  the  same  to  me,  or  to  Mr.  Joseph 
Priestley i  at  the  office  of  the  said  undertakers  in  Wake^ 
Jield,  within  six  days  from  the  service  hereof,  an  applica- 
tion will  be  made  to  the  next  general  quarter  sessions  of 
the  peace  to  be  holden  for  and  in  the  said  liberty  on  the 
20th  day  of  October  instant,  as  soon  as  counsel  can  be 
heard,  for  an  order  of  the  said  court  to  be  made  upon 
you,  the  churchwardens^and  overseers  of  the  poor  of  the 
said  township  of  Brotherton,  to  repay  and  return  to  the 
said  undertakers  all  such  sum  and  sums  of  money  as  they 
ought  not  to  have  paid  or  been  charged  with ;  and  also  to 
pay  to  the  said  undertakers,  or  their  said  agent,  all  costs, 
charges,  and  expenses  occasioned  by  their  having  paid, 
and  having  been  required  to  pay  the  said  sum  of  money  so 
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Ejceh.  of  Pieaif  wrongfully  charged  upon  them  as  aforesaid,  in  respect  of 
^     the  said  rate  or  assessment  above  mentioned.    Dated  1 1th 
P....TL.r      October,  m2.  Samuel  Hailtone." 


V. 

Watson. 


The  said  undertakers  accordingly  made  an  application 
at  the  following  October  sessions,  1833  (a),  for  an  order 
directing  the  overseers  of  the  said  township  of  BroihertoH 
to  refund  to  the  said  undertakers  the  said  sum  of  money 
so  paid  to  the  said  defendant  as  aforesaid,  deducting  there- 
from such  sum  as  was  due  according  to  the  said  amended 
rates;  which  application  was  refused  by  the  justices  at  the 
said  sessions.  In  the  years  1826  and  1827,  and  from 
thence  to  the  time  of  the  distress,  between  two  and  three 
pounds,  but  never  more  than  five  pounds  a  year,  had  been 
collected  for  poor-rates  from  the  said  undertakers  by  the 
overseers  of  Brotherton^  but  no  rate-books  were  produced 
at  the  trial  previous  to  August ^  1828.  The  defendant 
Watson  was  one  of  the  overseers  of  the  poor  of  BrotherUm 
for  the  years  1828, 1829, 1830, 1831,  and  1832  respectively, 
but  with  different  coadjutors  in  each  of  these  years.  The 
township  of  Broiherton^  long  before  and  since  August^ 
1828,  adopted  the  provisions  and  complied  with  the  requi- 
sites of  22  Geo.  3,  c.  83,  commonly  called  Gilberts  act, 
and  the  said  sum  of  150/L,  on  the  same  day  that  it  was  re- 
ceived, was  paid  over  by  the  defendant  to  W.  Smith,  the 
guardian  of  the  poor  of  the  township  of  Brot/iertem,  ap- 
pointed under  that  act  before  the  rate  was  made,  and  who 
had  continued  to  be  so  up  to  the  time  of  his  receipt  of  the 
money,  and  was  so  at  the  time  of  the  action  brought.  The 
money  so  paid  was  appropriated  by  the  guardian  to  the 
fund  for  the  general  relief  of  the  poor  of  the  township, 
and  had  been  expended  before  the  12th  of  October ,  1832. 
The  question  for  the  opinion  of  the  Court  was,  whether 

(a)  See  Rex  v.  Justices  of  St,  Feter's  Liberty,  York,4  B.  &  Adol.  342; 
1  Nev.  &  Man.  108,  S.  C. 
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under  the  above  circumstances  the  plaintiff  was  entitled  to  B*ch.  of  Pleas, 

loo4. 

recover  the  said  sum  of  163/-  3s.  3|rf.,  or  any  and  what     s ^ — • 

part  thereof.  Priestley 


V. 

Watson. 


The  points  stated  for  argument  on  the  part  of  the  plain- 
tiff were — that  the  undertakers  of  the  navigation  were 
entitled  to  recover  the  whole  amount  for  which  the  verdict 
was  entered 9  as  a  payment  made  under  compulsory  process, 
which  was  subsequently  determined  to  be  illegal,  deduct- 
ing only  the  sum  of  12L  Os.  6c/.,  the  amount  of  all  the 
amended  and  reduced  rates. 

On  the  part  of  the  defendant. — First,  that  the  money 
was  paid  to  the  defendant  as  overseer  of  the  township  of 
Brotherton,  and  by  him  immediately  paid  over  to  the 
guardian  of  the  poor  of  that  township,  pursuant  to  the 
Stat.  22  Geo.  3,  c.  83,  ss.  7,  8;  secondly,  that  it  did  not 
appear  that  the  distress  was  illegal,  and  that  the  defendant 
was  within  the  stat.  41  Geo.  3,  c.  23,  ss.  1,  2,  3,  4,  &  8; 
thirdly,  that  the  plaintiff  had  neither  proved  a  demand 
of  the  perusal  and  copy  of  the  warrant  of  distress,  nor 
that  the  action  was  commenced  within  six  months  after 
the  act  committed,  pursuant  to  the  24  Geo.  2,  c.  44,  ss. 
6&8. 

Wighiman,  for  the  plaintiff. — The  Court  of  Quarter 
Sessions  having  refused  to  interfere,  the  undertakers  of 
the  Aire  and  Colder  Navigation  will  have  no  means  of  re- 
covering this  money,  which  was  clearly  paid  under  an  il- 
legal process,  unless  this  action  can  be  maintained.  [Al- 
derson,  B. — It  all  arises  from  their  own  neglect  in  not 
restraining  the  overseer  from  levying  more  than  the  amount 
of  the  assessment  in  the  last  effective  rate,  according  to 
the  41  Geo.  3,  c.  23,  s.  2.]  That  clause  is  inapplicable. 
The  authority  given  by  that  section  to  overseers  to  levy 

VOL.  II.  AAA  EX. 
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Exeh.  of  pitai,  the  sum  Hssessed,  notwithstanding  an  appeal*  merely  en- 
^  ^  ^  ables  them  to  take  sucli  sum  in  the  first  instance;  but,  if 
Priestlit     the  rate  is  afterwards  reduced,  they  are  liable  to  refund 

mm 

Watson.  ^^^  overplus.  The  distress  may  have  been  legal  to  the 
amount  of  the  last  effective  rate,  but  it  may  subsequently 
have  become  unlawful  to  retain  the  money,  and  then  the 
right  of  action  would  accrue.  [Parker  B. — ^The  money 
was  lawfully  taken.  At  what  time  did  it  become  money 
had  and  received  to  the  plaintiff's  use?]  As  soon  as  the 
Court  of  King's  Bench  had  determined  that  the  rate  was 
invalid.  [Lord  Lyndhurst,  C.  B. — If  the  money  was  law- 
fully taken  by  the  defendant,  it  was  lawfully  paid  over  to 
the  guardian  of  the  poor,  and  th<'re  was  a  legal  application 
of  the  money  in  his  hands  to  parochial  purposes  before 
the  application  to  the  sessions  in  18'i2  to  have  the  excess 
repaid.  The  undertakers  might  have  protected  themselves 
by  pursuing  the  remedy  pointed  out  by  the  statute.]  The 
paying  the  money  over  cannot  make  any  difference,  be- 
cause^ if  the  sessions  had  made  an  order  that  the  money 
should  be  repaid,  the  order  must  have  been  directed  to 
the  churcliwardens  and  overseers,  and  not  to  the  guardian 
of  the  poor.  Before  the  passing  of  the  ^22  Geo.  3,  c.  83, 
this  action  to  recover  back  the  amount  might  clearly  have 
been  maintained.  In  Felthamv,  Terry,  cited  by  Ash/mrsi, 
J.,  in  Birch  v.  Wright  (a),  it  was  held  that  an  action  for 
money  had  and  received  would  lie  against  an  overseer  of 
the  poor  to  recover  money  which  had  been  levied  upon  a 
conviction  which  was  afterwards  quashed ;  and  in  Watkins 
V.  Hewlett  (6),  where  the  putative  father  of  a  bastard 
child  paid,  before  its  birth,  a  fixed  sum  to  the  parish 
officers  to  discharge  him  from  all  future  responsibility  for 
the  maintenance  of  the  child^  it  was  held  that,  after  the 
birth  and  death  of  the  child,  he  might  recover  back  such 
part  of  the  money  as  remained  unexpended,  as  money  had 

(a;  I  T.  R.  387;  I  Cowp.  419.    (6)  3  J.  B.  Moo.  211 ;  1  Brod.  &  B.  1. 
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and  received  to  his  use.     That  was  on  the  ground  of  there  £xcA.  0/  Pfe«, 
being  a  Failure  of  consideration^  which  is  the  case  here.     >^_.,,^....-^ 
IParke^  B. — It  does  not  appear  in  this  case  that  any     Priestlet 
notice  of  appeal  was  given  to  the  defendant  at  the  time       Watson. 
of  the  levy.     In  order  to  make  him  a  wrongdoer  it  is 
essential  that  he  should  have  had  notice  of  appeal,  be- 
cause^ if  he  had  not,  the  41  Geo.  3,  c.  Z3,  s.  2^  entitled 
him  to  levy  the  whole  amount  of  the  rate,  and  he  was 
bound  to  pay  it  over  to  the  guardian  of  the  poor  to  be  ap- 
plied to  parochial  purposes.]     A  notice  of  appeal  may  be 
inferred  to  have  been  given. 

Lord  Lyndhurst,  C.  B. — We  are  not  to  conjecture 
that  a  notice  of  appeal  was  given.  It  is  essential  that  such 
notice  should  have  been  given,  and,  if  it  had  been,  it  ought 
to  have  been  proved. 

Alderson,  B. — Under  this  act  the  defendant  was 
bound  to  pay  ovq^  the  money  to  the  guardian,  and  the 
action  is  not  brought  until  it  is  paid  over.  It  does  not 
appear  that  any  notice  of  appeal  was  given  at  the  time 
of  the  levy.  The  defendant  is  not  shewn  to  be  a  wrong- 
doer, and  the  action,  therefore,  cannot  be  maintained. 

Judgment  for  the  defendant. 

Bliss  was  to  have  argued  for  the  defendant. 


A  A  A^ 


700 


CASES  IN  THE  EXCHEQUER, 


Exeh.  of  PUat^ 
1834. 

^      '^      '  Joseph  Hart  v.  Minors. 

E,  by  will  be-  ASSUMPSIT  for  money  lent,  money  paid,  money  had 

ject  to  debu  ^^^  received,  and  on  an  account  stated-    Plea,  the  general 

J^tJufffw.'*'''  »s8ue  (a).     At  the  trial  before  Taunton,  J.,  at  the  Derby- 

personal  estate  ^AiVe  Summer  Assizes,  1833,  it  appeared  that  the  action 

to  his  executors  * 

upon  trust,  to  was  brought  to  recover  a  legacy  under  the  foUoviring  cir- 

into  two  eqi»?^  cumstanccs: — One  George  Ellaby,  by  his  will,  dated  the 

?ide"ine"ofsu1?h  ^^^^  ot  November,  1830,  gave  and  bequeathed,  subject  to 

parts  into  six  debts  and  certain  legacies,  &c.,  all  the  residue  of  his 

and  to  pay  one  monies,  goods,  chattels,  personal  estate  and  effects  what- 

unto  Mch*o7his  ^^^^^^f  ^^  ^^^  cxecutors  thereinafter  named«  upon  trust  to 

cousins,  £.,r.,  divide  the  same  into  two  equal  parts,  and  to  pay  and  di- 

/.,  fF.,  and /.         ,  r         i   »     m  i 

H,,  and  the  re-  Vide  ouc  of  sucu  half  parts  unto  and  amongst  certam  per- 
a8*therein*men-  ®^"^  mentioned  in  the  will,  and  the  other  half  part  into  six 
Uoned,  andap-    equal  parts  or  shares,  and  to  pay  one  of  such  last-men- 

pointed  Af.  his         ^         '^  '  *    -^  ,  r» 

executor,  who  tioucd  parts  or  shares  unto  each  of  his  cousins,  Edward, 

wHL  ^ld,%aiV'  Thomas,  John,  William,  and  Joseph  Hart  (the  plaintiff*), 

himseinhe^exe-  ^^^  ^^^  remaining  sixth  part  as  therein  mentioned.     The 

cution  of  the  testator  then  appointed  the  defendant  and  one   Thomas 

will  called  a  .        . 

meeting  of  the      Turner  executors  of  his  will,  but  the  defendant  alone  acted, 

and  alone  proved  the  will.  On  the  13th  of  October,  1831, 
the  defendant  called  a  meeting  for  the  purpose  of  satisfy- 
ing and  paying  the  claimants,  and  exhibited  an  account  in 
which  he  charged  himself  with  assets  to  the  amount  of 

I^eV!hl?e^*^  2375/.,  and  paid  to  some  of  the  legatees  the  sum  of  179/. 

gatees  the  IQs.  cach,  OH  account  of  their  shares  of  the  residue,  and 

greater  portion  i  i    .      ./»•     •  -n 

of  their  share  was  about  to  pay  the  plamtin;  but  one  jo.,  to  whom  the 
and  was  about     plaintiff*  was  indebted,  told  the  defendant  not  to  pay  the 

to  pay ./.  U,, 

but  was  prevented  from  so  doing.  Another  meeting  was  afterwards  called,  at  which  /.  H,  wai 
not  present*  when  the  executor  exhibited  another  account,  charging  himself  with  assets,  and 
crediting  himself  with  payments  and  disbursements,  and,  amongst  others,  with  having  paid  "cash 
lor  legacy  duties."  To  this  was  appended  a  supplemental  account,  containing,  amongst  others, 
the  following  item: — **  By  cash  retained  for  /.  H.,  179/.  lOt"  In  an  action  for  money  had  and 
received,  and  on  an  account  stated,  brought  by  /.  H.  against  the  executor  to  recover  the  amount 
of  the  legacy: — Heldt  that  the  aciioo  w&s  maintainable. 


renduary  lega- 
tees, at  which 
J,  H.  was  pre- 
sent, and  ex- 
hibited an  ac- 
count, charging 
himself  with 


{a)  Before  the  new  rules  were  made. 
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plaintiff,  and  he  accordingly  did  not.  The  plaintiff  was  Exch.  of  Pitat, 
afterwards  called  out  of  the  room  by  some  person  and  ar- 
rested at  the  suit  of  B.^  and  taken  to  Stafford  gaol,  where 
he  remained  to  the  time  of  the  action.  On  the  16th  of 
October  following  the  plaintiff's  brother,  William  Hart, 
met  the  defendant,  and  the  defendant  said  he  would  en- 
deavour to  see  Mr.  /2.,  his  attorney,  and  the  money  should 
be  paid;  he  would  send  Mr.  /£•  over  to  pay  it.  This, 
however,  he  did  not  do;  but  on  the  14th  of  March,  1832, 
he  wrote  to  the  plaintiff  the  following  letter: — 

''  Knippersley,  14th  March,  1832. 
**  Sir, — This  day  I  have  received  particular  orders  from 
Mr.  B.  not  to  pay  you  and  your  brothers  your  legacies; 
if  I  do,  I  shall  stand  a  chance  to  have  to  pay  over  again. 
I  have  pressed  them  months  back  to  pay  you,  and  the 
money  has  been  ready*  I  hope  you  will  not  blame  me,  as 
the  fault  is  not  mine.  What  Mr.  B,  means  to  do,  I  can- 
not tell  you;  but  shall  be  very  glad  when  the  business  is 
settled.  Sorry  your  legacies  have  not  been  paid;  left 
money  with  Mr.  72.  and  expected  you  to  receive  it  the  be- 
ginning of  this  week;  but  I  find  that  is  not  the  case. — I 
remain,  yours,  &c.,  ,,  ^^  j,  Minorsr 

There  was  another  meeting  on  the  23rd  of  March,  1832, 
which  was  attended  by  the  defendant  and  his  attorney, 
and,  amongst  other  persons,  by  the  plaintifTs  brother, 
Williatn  Hart,  for  the  purpose  of  receiving  his  further  V- 

balance  of  the  residue,  when  the  defendant  gave  him  a 
cheque  for  7/.,  and  also  an  account,  which  the  defendant 
said  was  his  account  with  the  residuary  legatees,  and  a 
correct  one.  The  defendant  said  he  had  got  the  mo^ 
ney  and  should  like  to  pay  the  plaintiff,  but  that  Mr.  JB. 
had  directed  him  not  to  do  so. 

The  account  was  headed  as  follows: — 
"  Mr.  William  Towers  Minors,  acting  executor  of  the 
late  Mr.   George  EUaby,  deceased,  with   his  residuary 
legatees/' 


is 
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Mxeh,  of  PUat,       By  this  account  he  charged  himself — 

'*  To  balance  of  account  rendered  the  13th  October, 
1831,  23751.  ISs.  Sirf." 

He  then  credited  himself  with  certain  payments  and  dis- 
bursements, and  amongst  the  rest 

''  By  cash  for  legacy  duties,  1132.  13^.'* 

These  items  were  dated  in  the  year  1831. 

There  then  followed  a  supplemental  account,  dated 
March  S3,  1832,  which  contained  the  following  items  on 
the  credit  side — 

''  By  cash  retained  for  Mr.  Edward  Hart,  179/.  10s. 
By  ditto  ditto  for  Mr.  Thomas  Hart,  179/.  10s. 
By  ditto    ditto    for  Mr.  Joseph  Hart,    179/.  10*.'* 

It  was  submitted  on  the  part  of  the  defendant,  that  this 
being  an  action  at  law  to  recover  a*  legacy  it  was  not  main- 
tainable, and  Decks  v.  Strutt  (a)  was  relied  upon ;  and  the 
learned  Judge  being  of  this  opinion  nonsuited  the  plain- 
tiff, but  gave  him  leave  to  move  to  set  that  nonsuit  aside, 
and  to  enter  a  verdict  for  the  plaintiff  for  185/.  10s.,  if  the 
Court  should  be  of  opinion  that  the  action  was  maintain- 
able. N.  R.  Clarke  having,  in  Michaelmas  Term  last, 
obtained  a  rule  accordingly — 

Jervis  and  AI.  D.  Hill  now  shewed  cause. — ^It  will  be 
contended,  notwithstanding  the  decision  in  the  case  of 
Decks  V.  Strutt,  that  an  action  at  law  is  maintainable  to 
recover  a  legacy,  where  the  executor,  in  consideration  of 
assets,  promises  to  pay  a  general  legacy ;  and  Atkins  v. 
Hill(Jb)  and  Hawkes  v.  Saunders  (c)  will  probably  be  cited 
in  support  of  that  proposition.  Those  two  cases,  how- 
ever, must  be  considered  as  being  overruled  by  the  later 
decision  in  Decks  v.  Strutt.  There  is  a  distinction  be- 
tween a  general  and  a  specific  legacy.  In  the  case  of  a 
specific  legacy,  after  an  assent  by  the  executor,  an  action 

(a)  5  T.  R.  690.  {b)  Cowpcr,  284.  (c)  Ibid.  289. 
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may  be  maintained  to  recover  it  (a).     In  Atkins  v.  Hill  ^^h.  of  Pitat^ 

....  1834. 

there  was  an  absolute  express  pronii.se  in  consideration  of 

assets  to  pay  the  legacy.  From  what  was  said  by  Grose, 
J.,  in  Deeks  v.  Strutt,  that  "  it  is  not  pretended  that  the 
executor  made  any  express  promise  to  pay;  and  the  ques- 
tion is,  whetlier,  under  tliese  circumstances,  the  law  does 
or  does  not  imply  such  a  promise,"  it  was  still,  however, 
thought  that  an  action  was  maintainable  where  the  execu* 
tor  made  an  express  promise.  But  Parish  v.  If'ilson  (A) 
is  a  clear  authority  to  shew  that  an  action  will  not  lie  for  a 
legacy.  That  was  assumpsit  for  money  had  and  received, 
brought  to  recover  a  sum  of  250L  bank  stocky  being  a 
legacy  left  to  the  plaintiffs  wife.  The  defendant  was  the 
plaintiff's  agent,  and  had,  as  stated  by  the  plaintiff,  re- 
ceived the  money.  Lord  Kenyan  there  says,  *'  Had  this 
action  been  brought  against  the  trustee  or  executor,  I  am 
clearly  of  opinion  that  it  could  not  be  maintained.  It  was 
true  that  there  was  one  case  (c)  wheie  it  was  said,  that  an 
action  would  lie  for  a  legacy,  but  the  very  Judges  who  de- 
termined that  case  had  more  than  a  doubt  upon  their 
minds  afterwards.**  He  there  lays  down  the  doctrine 
broadly  that  such  an  action  cannot  be  maintained.  So,  in 
Jones  V.  Tanner  (d),  it  was  lield  by  the  Court  of  King's 
Bench  that  an  action  at  law  fur  a  distributive  share  of  an 
intestate's  property  could  not  be  maintained  against  the 
administrator  nor  against  his  executor^  although  he  might 
have  expressly  promised  to  pay.  That  case  is  precisely  in 
point.  In  that  case,  Atkins  v.  Hill  and  Hawkesv.  Saunders 
were  cited;  and  it  was  said,  in  argument  for  the  plaintiff,  that 
Deeks  V.  Strutt  was  different,  for  there  the  executor  iiad  not 
made  an  express  promise  to  pay,  which  circumstance  was 
particularly  noticed  by  Grose,  J.;  to  which  it  was  answered 
by  Littledale,  J.,  that  ''the  judgment  of  Lord  Kenyan  did 

(fl)  2  Wms.  on  Exors.  1 189.  (rf)  7  B.  &  C.  542 ;    1  M.  &  R. 

(6)  Peake's  N  P.  C.  73.  420,  S.  C. 

(c;  He  referred  to  2  Sid.  21,83. 
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'^^^ijSi/''"'  not  proceed  upon  that  distinction,  and  had  always  been 

considered  as  an  unqualified  decision  that  an  action  at  law 
cannot  be  maintained  for  a  legacy/'  Perhaps  the  case  of 
Doe  d.  Lord  Say  and  Sele  v.  Guy  (a)  will  be  relied  upon; 
but  that,  it  must  be  observed,  was  the  case  of  a  specific 
legacy.  The  cases  of  Gorton  y.  Dyson  (b)  and  JIfeeri  v. 
Moessard(c)  have  no  applicability  to  the  present  case;  and 
the  case  of  Gregory  ▼•  Harman  (d),  which  will  be  relied 
upon,  is  distinguishable;  for  there  there  was  a  release,  and 
the  plaintiff  was  not  paid  his  share  because  he  expressly 
assented  to  let  it  remain  in  the  hands  of  the  executors. 
First,  it  is  submitted  that  the  action  cannot  be  maintained, 
even  on  an  express  promise  to  pay  the  legacy ;  secondly, 
that  if  the  Court  should  think  that  such  an  action  may  be 
maintained,  it  cannot  be  so  in  the  form  of  this  declaration, 
which  is  on  the  common  counts  only.  In  the  present  case, 
the  second  account  was  not  delivered  to  the  plaintiff,  but 
to  his  brother,  the  plaintiff  not  being  present;  and  the  first 
account,  which  was  delivered  in  his  presence,  was  only  an 
account  in  which  the  payments  for  legacy  duties  were 
mentioned.  That  did  not  import  that  the  legacy  duty  was 
paid,  and  the  defendant  had  a  right  to  retain  the  amount 
of  the  legacy  duty.  If  there  were  not  suflScient  assets,  the 
pecuniary  legacies  would  abate,  and  the  defendant  was  not 
bound  to  pay  without  security  to  have  the  money  returned 
in  case  of  a  subsequent  deficiency  of  assets.  In  Johnson 
V.  Johnson  («),  Lord  Alvanley  observed,  "  If  an  executor, 
thinking  that  he  has  settled  the  affairs  of  his  testator,  pay 
the  legacies,  I  have  no  difficulty  in  saying  that  a  Court  of 
common  law  would  not  entertain  an  action  for  money  had 
and  received  against  a  legatee,  since  such  a  Court  cannot 


(a)  3  East,  120.  {d)\  Moore  &  P.  209.     Wms. 

(6)  1  Brod.  &  B.  219;  S.  C  3      on  Exors.  1188. 
Moore,  568.  (e)  3  Bof.  &  Pul.  162. 

(c)  1  Moore  &  P.  8. 
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take  into  consideration,  as  a  Court  of  equity  would  do,  the  Etch,  of  PUas, 
mode  in  which  the  funds  might  have  been  applied.*'  Assum- 
ing even  that  the  letter  and  account  taken  together  do 
amount  to  an  express  promise  to  pay  the  legacy,  the  action 
cannot  at  all  events  be  maintained  in  the  form  of  this  de- 
claration. It  cannot  be  contended  that  this  was  money 
had  and  received  by  the  defendant  to  the  plaintiff's  use; 
neither  is  it  an  account  stated.  The  words  in  the  account 
are,  ''By  cash  retained  for  Joseph  Hari"  The  meaning 
of  that  is,  that  he  retains  the  money  for  the  plaintiff,  but 
still  subject  to  all  the  equities  to  which  it  was  liable  in  his 
hands.  It  does  not  import  that  he  has  that  sum  uncondi- 
tionally set  apart  for  the  plaintifTs  use.  There  ought,  at 
least,  to  have  been  a  special  count,  and  it  cannot  be  reco- 
vered on  the  common  counts.  There  is  no  case  in  which 
it  has  been  held  that  a  general  legacy  is  recoverable  on  the 
common  counts.  In  Atkins  v.  Hill  and  Hawkes  v.  Saun- 
ders the  declaration  was  special. 

N.  R.  Clarke  and  Humfrey^  contrh. — The  cases  of  At- 
kins V.  Hill  and  Hawkes  v.  Saunders  are  not  overruled, 
and  they  do  determine  that  where  there  is  an  express 
promise  to  pay  a  pecuniary  legacy,  the  action  is  maintain- 
able. So,  in  Davis  v.  Wright  (a),  it  was  held  that  an  ac- 
tion might  be  maintained  by  a  legatee  against  an  executor 
on  a  promise  made  in  consideration  of  a  forbearance  to  sue 
him  for  the  legacy.  That  shews  that  at  that  time  it  was 
held  that  an  action  could,  under  some  circumstances,  be 
maintained  to  recover  a  legacy.  Lord  Kent/on  never  could 
have  meant  that  in  no  case  could  an  action  be  maintained 
to  recover  a  legacy.  His  judgment  can  only  have  applied 
to  the  case  before  him,  because  he  says  ''  only  one  case," 
by  which  it  is  clear  that  he  must  have  been  confining  him- 
self to  the  case  which  he  referred  to  as  having  occurred  in 

(a)  1  Vcntr..  120. 
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Eseh,  rf  Pleat,  the  time  of  the  Cominonwealtb.     That  is  conclusive  to 
1834* 

shew  that  his  judgment  was  confined  to  the  facts  of  the 

particular  case,  and  was  not  intended  generally.  In  Doe 
V.  Guy(a)f  Lord  Ellenborough  says,  '*  General  language 
used  by  the  Court  in  giving  their  opinions  in  any  case, 
must  always  be  understood  with  reference  to  the  subject 
matter  before  them.  The  question  of  a  specific  legacy, 
assented  to  by  the  executor,  was  not  before  the  Court  in 
Decks  y.  Strult;  but  whether  the  law  would  raise^an  im* 
plied  promise  on  proof  of  acknowledgment  of  assets  by  the 
executor^  so  as  to  sustain  an  action  against  him  for  an  an- 
nuity payable  out  of  the  general  funds  of  the  testator.** 
Lawrence f  J.,  alsojsays,  ''What  was  said  by  the  Court  in 
Decks  V.  Strutt  must  be  taken  with  relation  to  the  case 
then  before  them,  which  was  an  action  for  a  legacy  not 
founded  on  any  express  assent  of  the  executor,  but  en- 
deavoured to  be  supported  upon  an  implied  assent  in  law, 
on  account  of  a  sufficiency  of  assets,  which  implication  the 
Court  held  they  could  not  raise."  And  Grose ^  J.,  who 
was  one  of  the  Judges  who  gave  judgment  in  Decks  v. 
Strult^  sajs,  ''The  only  question  there  was,  whether  the 
law  would  raise  an  implied  assumpsit  to  pay  the  annuity 
upon  proof  of  the  executor's  acknowledgment  of  assets." 
More  has  been  said  about  the  inconvenience  of  allowing 
such  actions  to  be  maintainable  than  it  deserves.  If  a 
legatee  were  to  sue  in  a  Court  of  law,  and  the  executor 
could  si  lew  that  the  promise  was  made  under  a  mistake,  a 
Court  of  equity  would  interfere  with  an  injunction.  The 
case  of  Jones  v.  Tanner  proceeds  on  the  want  of  consider- 
ation. There  (6)  Bayley^  J.,  hays,  "The  defendant  is 
sued  as  executor  of  D.  Joncs^  and  a  promise  made  by  him- 
self is  relied  on;  but  buch  a  promise  will  not  bind  if  maiie 
without  sufficient  coumJl  ration ;  and  o6  ii  dues  not  ap^iear 
that  B.  Jones  ever  made  himself  personally  liable,  there 

(fl)  3  East,  123.  (Aj  7  B.  &  C.  646 ;  S.  C.  1  M.  &  R,  420. 
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was  no  consideration  for  his  executor's  promise  to  pay."  Exch.  of  PUat, 
That  shews  that  that  case  is  completely  distinguishable 
from  the  present.  In  the  notes  to  Barber  v.  Fox  (a),  after 
noticing  what  was  said  by  Lawrence^  J.,  in  Doe  v.  Guy,  there 
is  the  following  passage : — "  It  does  not,  therefore,  appear  to 
have  been  decided  thatan  action  will  not  lie  against  an  execu- 
tor upon  an  express  promise  by  him  in  consideration  of  as- 
sets, or  upon  an  express  admission  by  him  that  he  has  mo- 
ney in  tiis  hands  for  the  payment  of  such  legacy.  On  the 
contrary,  the  cases  of  Atkins  v.  Hill  and  Hawkes  v.  Saun- 
ders are  authorities  to  shew  that  an  action  will  lie  upon 
an  express  promise ;  and  Gorton  v.  Dyson  {Jb)  that  an  ac- 
tion for  money  had  and  received  will  lie  upon  an  admission." 
In  the  present  case,  there  was  an  admission  of  assets,  a 
promise  to  pay  the  legacy,  and  every  thing  which  could 
tend  to  make  such  ah  action  maintainable.  [Bolland,  B. — 
In  Bane^s  case  (cj,  which  was  cited  in  Davies  v.  Wright, 
LfOrd  Coke's  opinion  was,  that  an  executor  should  not  be 
charged  with  such  promise  unless  he  had  assets.]  The 
case  of  Gregory  v.  Harman{d)  is  on  all-fours  with  the 
present.  There,  the  plaintiff  and  three  others  being 
residuary  legatees  under  the  will  of  T.  P.,  the  defendants, 
as  the  executors  named  in  the  will,  accounted  with  them,  and 
having  paid  to  the  latter  the  respective  sums  due  to  them 
thereon,  took  from  them  and  from  the  plaintiff  a  release, 
but  did  not  pay  the  plaintiff  his  share,  he  having  consent* 
ed  to  allow  it  to  remain  in  their  hands:  and  it  was  held, 
that  the  money,  not  being  retained  by  the  defendants  in 
their  character  of  executors,  the  plaintiff  was  entitled  to 
recover  it  in  an  action  at  law.  Burrough,  J.,  there  says, 
**  I  was  fully  aware,  at  the  trial,  of  the  case  of  Deeks  v. 
Strutty  but  I  thought  it  had  nothing  to  do  with  the  pre- 

(a)  2  Wms.  Saunders,  137  b,  (c)  9  Co.  94. 

note  (a).  {d)  I  Moore  &  P.  209;  Wms. 

{h)  3  B.  Moo.  558 ;   1  Brod.  &  on  Exors.  1 188. 
B.  219. 
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Ereh.  of  PUoi,  sent,  as  the  defendants  had  rendered  an  account  to  the 
1834. 

plaintiff  at  the  expiration  of  a  year  from  the  death  of  their 

testator,  and  had  actually  paid  the  three  other  legatees  the 
sums  due  for  their  several  proportions.'*  Those  are  pre- 
cisely the  facts  in  the  present  case.  That  case  is  also  an 
authority  to  shew  that  the  action  may  be  maintained  on 
the  money  counts  and  an  account  stated ;  for,  although  there 
were  special  counts  in  the  declaration,  it  is  clear  from  what 
is  said  by  the  Court  in  giving  judgment,  that  the  j^laintiff 
did  not  recover  on  them.  The  form  of  the  account  in  this 
case  is  that  of  a  final  account.  After  that,  and  saying  that 
he  had  got  the  money  ready  to  pay  over,  the  defendant 
did  not  retain  this  money  in  the  character  of  executor,  but 
in  his  individual  capacity.  They  also  cited  Gorton  ▼•  Dyton 
to  shew  that  the  action  was  maintainable  in  the  present 
form. 

The  Court  took  time  to  consider,  and  now  delivered 
their  judgment — 

Vauohan,  B. — This  is  an  action  against  the  defendant 
in  his  private  capacity,  to  recover  the  sum  of  185/.  lOx. 
The  action  is  for  money  had  and  received,  and  on  an  ac- 
count stated.  The  facts  of  the  case  were  shortly  these: — 
One  Ellaby  by  his  will  bequeathed  the  residue  of  his 
estate  to  his  executors  as  trustees,  who,  after  satisfying 
his  debts,  were  to  divide  the  residue  into  six  parts,  one  of 
which  the  plaintiff  was  to  have.  The  defendant  was  one 
of  the  executors.  In  October^  1831,  he  summoned  the 
parties  claiming  the  residue,  exhibited  an  account  of  the 
state  of  the  property  then,  and  charged  himself  in  it  with 
assets  to  the  amount  of  2375/.  and  upwards,  and  paid  to 
several  of  the  legatees  a  considerable  portion  of  what  was 
legally  due,  and  was  about  to  pay  the  plaintiff,  but  the  plain- 
tiff was  called  out  of  the  room  by  some  person  who  arrested 
him,  and  he  was  taken  to  prison.  There  was  another  meeting 
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m  March,  18S2,  when  the  defendant  exhibited  a  regular  Exch.  of  Pieat, 

,  1834. 

account^  and  charged  himself  with  cash  received,  &c.,  and 

credited  himself  with  cash  paid,  &c.;  he  distributed  the 
residue  of  the  shares  to  almost  all  the  legatees  except  the 
plaintiff.  He,  however,  wrote  on  the  account  that  he  re- 
tained for  the  plaintiff*  179/.  lOs.  The  question  was,  whe- 
ther, under  these  circumstances,  the  action  could  be  main- 
tained. The  defence  was,  that  it  was  an  action  for  a 
legacy,  and  if  maintainable  at  all,  it  was  not  so  against  the 
defendant  in  his  individual  character ;  and  Z)^^^«  v.  Strutted) 
was  relied  on.  That  case  I  well  remember,  and  it  made  a 
great  noise  at  the  time;  but  the  only  question  there  was, 
whether,  on  the  mere  proof  of  assets,  the  law  would  raise 
an  implied  promise.  Lord  Kenyon  certainly  laid  down  the 
proposition  broadly  that  the  common  law  Courts  are  not 
the  forum  for  such  questions,  and  that  the  only  precedent 
was  in  the  time  of  the  Commonwealth;  and  Grose,  J., 
called  it  a  novel  experiment.  The  judgment  was  in  con- 
formity with  the  case  of  Parish  v.  Wilson  (6).  In  both 
these  cases  the  legacies  were  bequeathed  to  the  plaintiff's 
wife,  and  that  raises  an  argument  why  the  parties  there 
should  have  gone  into  equity.  Afterwards  came  Doe  d. 
Lord  Say  and  Sele  v.  Guy  (c).  Mr.  J.  Grose  was  on 
the  bench  at  the  time  of  the  decision  of  that  case 
also,  and  that  shews  the  nature  of  the  point  really  de- 
cided before;  for  the  Court  there  said  that  Deeks  v.  Strutt 
must  be  taken  with  reference  to  the  facts  of  the  particular 
case.  The  present  case  is  widely  distinguishable  from 
these,  and  must  stand  on  the  common  count  on  an  account 
stated  for  a  certain  sum  admitted  to  be  due  and  to  be  re- 
tained by  him  for  the  plaintiff,  by  which  the  character  of 
executor  is  shifted  off.  This  resembles  Gregory  v.  Har^ 
man  (</),  where  Burroughs  J.,  gave  a  strong  opinion  at  M^t 
Prius  in  favour  of  the  plaintiff;  as  well  as  did  my  Lord  C. 

(n)  5  T.  R.  690.  (c)  3  East,  120. 

(b)  Peake,  N.  P.  C.  73.  (d)  1  Moore  &  P.  209. 
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Exch.  of  pum,  J.  Best,  on  the  argument  in  banc,  to  the  same  effect.    Od 

^  '  ^     the  whole,  we  think  the  action  well  maintainable,  on  the 

Hart         ground  of  a  certain  sum  being  received  and  retained  to  the 

Minors.        plaintiff's  use. 

Boll  AND,  B. — I  am  of  the  same  opinion.  I  think  that 
it  was  a  strong  fact  that  the  defendant  had  debited  himself 
with  the  sum  of  179/.  lOs.  to  the  plaintiff's  use;  and,  there- 
fore, this  case  does  not  trench  on  any  of  the  cases  holding 
that  a  legacy  can  be  recovered  only  in  the  Courts  of  equity. 
In  this  case  I  am  of  opinion  that  the  defendant  ceased  to 
hold  the  money  in  his  character  of  executor. 

Williams,  B.,  concurred. 

Rule  absolute  to  enter  a  verdict  for  th^ 
plaintiff  for  185/.  lOs. 


Stephens  v.  Pell. 

It  if  notneces-  ASSUMPSIT  oti  a  guarantie,  whereby  the  defendant, 
toYet  wide  a"**  *®  assignee  of  one  R^L.^a  bankrupt,  undertook,  in  consider- 
writ  of  inquiry     ation  oP  the  plaintiff's  withdrawinfiT  the  person  put  in  po«- 

should  be  drawn  .  ^w>.,        «.  ,  .-i.,  ^^ 

up  on  reading      session  of  R,  L,  8  effect;!  under  a  distress  for  the  sum  of 

shtr^rs^notes.     3^/«  fo^  rent  due  to  the  plaintiff,  that  the  said  sum  of 

The  defen-      359/.  should  be  paid  to  the  plaintiff  "  out  of  the  sale  of 

dant,  ifi  con-  *■  * 

•ideration  of  the  the  producc  of  the  Said  effects."  On  demurrer  to  the 
drawing  a  dis-  pl^a  of  the  defendant,  the  plaintiff  obtained  judgment 
undcrulok  to'  ^"  ^^®  execution  of  a  writ  of  inquiry  before  the  under- 
pay the  sum  sheriff,  the  suarantie  was  proved,  and  it  appeared  that 

due  for  rent  out  . 

of  the  sale  of       the  effects  seized  were  of  the  value  of  600/.     The  defence 

the  produce  of 

the  effects: — 

Htldf  that  it  was  a  posiUve  engagement  to  pay,  if  the  goods  were  sufficient,  and  therefore,  in  an 

action  on  the  guarantie,  proof  that  the  goods  produced  the  amount  of  rent  entitled  the  pUiBtiflT  to 

recover,  although  there  were  prior  claims. 
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was,  that  there  were  prior  executions,  and  that  it  was  not  ^ch,  i 
proved  that  after  those  were  satisfied,  any  surphis  re-     ^ 
mained  to  meet  the  plaintiff's  demand.   The  jury  assessed      Step 
the  damages  at  one  shilling  only.  Pe 

Ilumfrey  had  obtained  a  rule  to  set  the  inquisition  aside, 
on  the  ground  of  the  insufficiency  of  the  damages.  The 
motion  was  made  upon  affidavits  and  a  copy  of  the  under- 
sheriff's  notes  verified  by  affidavit,  but  the  rule  was  not 
drawn  up  on  reading  the  notes. 

Follelt  shewed  cause,  and  contended  that  the  rule  ought 
to  have  been  drawn  up  on  reading  the  under-sheriff's 
notes.  [^Parkct  B. — It  has  been  decided  in  the  Kings 
Bench,  that  under  the  late  act  the  rule  need  not  be  so 
drawn  up,  on  account  of  the  expense  to  which  the  op- 
posite party  would  be  put  in  taking  an  office  copy  of  them. 
This,  however,  was  not  a  trial  under  that  act,  but  a  writ 
of  inquiry ;  and  we  ought  to  deal  with  it,  therefore,  in  the 
way  we  have  been  accustomed  to  deal  with  writs  of 
inquiry,  and  to  act  upon  affidavits.]  Then  there  does  not 
appear,  on  the  facts  stated,  to  have  been  any  consideration 
for  the  defendant's  promise.  It  was  notliing  more  than  a 
contract  to  indemnify.  The  defendant's  affidavits  shew, 
that  the  debt  for  which  the  action  was  brought  was 
secured  by  a  mortgage,  and  that  there  were  prior  execu- 
tions, which,  if  they  had  been  satisfied  out  of  the  goods  to 
wliich  the  guarantie  applied,  would  have  exhausted  tliem. 
Suppose  that  in  point  of  fact  no  rent  was  due,  the  plaintiff 
could  not,  in  that  case,  be  entitled  to  a  verdict  for  the 
whole  amount. 

Parke,  B. — The  defendant's  engagement  is,  that  if  the 
plaintiff  will  withdraw  the  distress^  he  will  pay  the  S50/., 
provided  the  effects  produce  sufficient.  It  is  not  a  con- 
tract to  indemnify,  but  a  positive  engagement   to  pay  if 
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Bsteh.  of  Pleat,  the  iToods  are  sufficient ;  and  he  is  bound  by  it«     If  the 

1834.  .      .  •         . 

defendant  meant  merely  to  put  him  in  the  same  situation 
with  respect  to  the  claims  of  other  parties  as  if  he  had 
gone  on  with  the  distress,  he  should  have  made  his  con- 
tract accordingly. 


Alderson,  B. — The  defendant  seeks  to  engraft  on  the 

contract  the  words  **  provided  the  goods  are  sufficient  to 

pay  all  previous  demands." 

Rule  absolute. 


Trinity  Term,  in  the  second  year  of  the  .reign  of  our 


Hugh  William  Lewis  v.  Grace  Morris  and  William 

Lloyd  Roberts. 

Two  concurrent  ^ASE. — ^The  first  count  of  the  declaration  was  as  follows: 
were  issued  into  — For  that  whereas  the  said  Grace  heretofore,  to  wit,  in 

the  counties  of 
L,  and  M,,  by 

^.  i?.,  the  attor-  sovereign  lord  the  now  King,  in  his  Majesty's  Court 
the  plaintiff  in  a  before  the  Barons  of  his  Majesty's  Exchequer  at  fFiesi- 
affahMt^RF.*  fninster,  by  judgment  of  that  Court,  had  recovered  a 
Both  wriu  were  certain  debt  of  150/.,  as  also  8/.  4*.  6d.  which  in  and  by 

returnable  on 
the  2nd  of 
November,  E.F, 
was  arrested  on 
the  1st  November 
on  the  writ  is- 
sued into  the 
county  of  Af.;  but 

the  sheriff  of  that  county,  on  being  paid  the  debt  and  costs,  discharged  E,  F.  out  of  custody,  with* 
out  the  knowledge  or  sanction  of  the  plaintiff  in  the  onginal  action  or  her  attorney,  and  withoot 
any  authority  from  either.  After  his  discharge  from  that  arrest,  E,  F,  went  into  the  county  of  L^ 
and  was  again  arrested  on  the  following  day,  upon  the  ecu  to,  issued  into  the  latter  county,  and 
was  detained  in  custody  for  about  twelve  days.  A  notice  was  sent  to  jf,  B.'s  office  on  the  3rd  of 
November,  that  E,  F,  had  been  arrested  and  paid  the  debt  and  costs  to  the  sheriff  of  M.,  but 
A,  B.  was  then  from  home.  On  the  9th  November,  A.  B.  was  again  applied  to  by  the  under- 
sheriff  of  L.,  but  refused  to  authorize  E.  F.'s  discharge  unless  the  debt  and  costs  were  paid  into 
his  hands.  Some  days  after,  the  amount  of  debt  and  costs,  having  been  obtained  from  the  sheriff 
of  M,f  was  paid  to  A.  B.;  and  he  thereupon  gave  an  order  for  the  discharge  of  E.  F.  In  an  ac- 
tion brought  by  E,  F,  against  A.  B,  and  C  D.  for  wilfully  and  maliciously  neglecting  to  inform 
and  give  notice  to  the  sheriff  of  Z.  that  £.  F,  had  been  before  arrested  in  the  county  of  M.,  and 
the  judgment  satisfied: — Held,  that  malice  was  essential  to  the  action,  and  that  the  existence  of 
malice  was  a  question  for  the  jury,  and  they  having  negatived  malice  and  found  thereupon  for 
the  defendants,  that  their  finding  was  right. 


the  same  Court  were  adjudged  to  the  said  Grace,  and 
with  her  assent,  for  her  damages  which  she  had  sustained, 
as  well  by  occasion  of  detaining  the  said  debt  as  for  costs 
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and  charges  by  her  about  her  suit  in  that  behalf  expended,  ^^a.  4  pum. 
And  whereas  also  for  the  obtaining  satisfaction  of  the 
said  judgment  so  recovered  by  the  said  Grace^  the  said 
defendantSi  that  is  to  say,  the  said  Grace  and  the  said 
William  Lloyd  Roberts^  as  her  attorney  in  that  behalf, 
heretofore,  to  wit,  on  the  16th  day  oi  August ^  in  the  year 
of  our  Lord  1832,  wrongfully  and  injuriously  sued  and 
prosecuted  out  of  the  said  Court  of  Exchequer  divers, 
to  wit,  two  writs  of  capias  ad  satisfaciendum,  which  were 
running  at  the  same  time,  that  is  to  say,  one  called  a 
testatum  capias  ad  satisfaciendum  against  the  said 
plaintiff,  directed  to  the  sheriff  of  Carnarvonshire ,  by 
which  said  writ  our  said  lord  the  King  commanded  the 
said  sheriff  that  he  should  take  the  said  plaintiff  if  he 
should  be  found  in  his  bailiwick,  and  him  safely  keep,  so 
that  he  might  have  his  body  before  the  Barons  of  his 
Majesty's  Exchequer  at  Westminster,  on  the  2nd  day  of 
November  then  next,  to  satisfy  the  said  Grace,  as  well  the 
said  debt  as  the  said  damages  in  form  aforesaid  recovered; 
and  the  other  a  testatum  capias  ad  satisfaciendum  against 
the  said  plaintiff,  directed  to  the  sheriff  of  Anglesea,  by 
which  said  last-mentioned  writ  our  said  lord  the  King 
commanded  the  said  sheriff  that  he  should  take  the  said 
plaintiff  if  he  should  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  the 
Barons  of  his  Majesty's  Exchequer  at  Westminster,  on  the 
said  2nd  of  November  then  next,  to  satisfy  the  said  Grace, 
as  well  the  said  debt  as  the  said  damages  in  form  aforesaid 
recovered,  to  wit,  in  the  county  of  FUnt.  And  the  said 
plaintiff  saith,  that  the  said  writs  were  respectively  after- 
wards delivered  to  the  said  sheriffs  of  Anglesea  and  Car" 
narvonshire  respectively,  to  be  executed  in  due  form 
of  law,  and  were  indorsed  respectively  with  directions  to 
levy  the  sum  of  21/.  ^.  6d.,  besides  sheriff's  poundage, 
&C.,  to  wit,  in  the  said  county  of  FUnt.    And  the  said 
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Ejtek.  of  Pieoh  plaiDtiff  further  saith,  that  the  said  writ  so  directed  to  the 

said  sheriff  of  the  county  of  Anglesea  having  been  deli- 
vered to  the  said  sheriff  of  the  said  county  of  Anglesea^ 
the  said  sheriff  afterwards  and  before  the  return  of  the 
said  writ  so  as  aforesaid  directed  to  the  sheriff  of  the 
said  county  of  Carnarvon^  to  wit,  on  the  Ist  day  of 
November^  in  the  year  aforesaid,  under  and  by  virtue 
thereof,  within  his  bailiwick,  to  wit,  at  Beaumaris,  in  the 
county  of  Anglesea,  that  is  to  say,  in  the  county  of  FUtU, 
took  and  arrested  the  said  plaintiff  by  his  body,  and  then 
and  there,  by  virtue  of  the  said  writ,  had  and  detained 
him  in  custody  in  execution  for  the  debt  and  damages  so 
indorsed  as  aforesaid,  and  executed  the  said  writ,  and  the 
said  judgment  w^s  then  and  there  satisfied ;  whereof  the 
said  defendants  then  and  there  had  notice.  And  the  said 
plaintiff  further  saith,  that  the  said  writ  directed  to  the 
said  sheriff  of  the  said  county  of  Anglesea  having  bees 
so  executed  as  aforesaid,  and  the  said  writ  directed  to  the 
said  sheriff  of  the  said  county  of  Carnartfon  having  beea 
so  issued  as  aforesaid,  and  delivered  aa  aforesaid,  it  be- 
came and  was  the  duty  of  the  said  defendants,  who  had 
so  issued  the  said  two  writs  respectively,  to  give  notice  to, 
and  to  instruct  and  inform  the  said  sheriff  of  the  said  county 
of  Carnarvon,  that  the  said  writ  so  as  aforesaid  directed  to 
the  sheriff  of  the  said  county  of  Anglesea  had  been  as  afore- 
said executed,  and  the  judgment  as  aforesaid  satisfied,  to 
prevent  the  said  plaintiff  from  being  taken  by  his  body 
under  the  said  writ  so  directed  to  the  sheriff  of  the  said 
county  of  Carnarvon,  Yet  the  said  defendants  well  know- 
ing the  premises,  but  wilfully  and  maliciously  intending  to 
oppress,  harass,  and  injure  the  said  plaintiff,  and  to  cause 
him  to  be  imprisoned  and  detained  by  the  said  sheriff  of  the 
said  county  of  Carnarvon,  under  and  by  virtue  of  the  said 
writ  directed  to  him  as  aforesaid,  without  any  reasonable 
cause  whatsoever,  did  not  nor  would  inform  or  instruct  the 
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said  Ust-menCioiied  sheriflT  that  the  said  writ  directed  to  EMtk.  9f  pimt» 

I8S4- 
the  said  sheriff  of  the  said  county  of  Amglesea  had  been 

executed  as  aforesaid,  or  that  the  said  judgment  had  been 
satisfied  as  aforesaid :  neither  did  they  or  either  of  them 
give  notice  to  the  sheriff  of  the  said  county  of  Carmarvam 
not  to  execute  the  said  writ  so  directed  to  him  as  aforesaid, 
but  wrongfully  and  maliciously  refused  so  to  do,  to  wit,  in 
the  county  of  Flimi,  And  thereupon,  by  reason  of  the  pre* 
mises,  the  said  writ  directed  to  the  said  sheriff  of  the  said 
county  of  AngUsea  baring  been  so  executed  as  aforesaid, 
for  want  of  such  instruction  or  information  as  aforesaid 
the  said  sheriff  of  the  said  county  of  Carmarvam^  under  and 
by  Tirtue  of  the  said  writ  so  to  him  directed  as  aforesaid, 
afterwards  and  after  the  execution  of  the  said  writ  so  di- 
rected to  the  said  sheriff  of  the  sud  county  o(  Amglesea  nz 
aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  Carmar-- 
vom  aforesaid,  in  the  said  county  of  CanuirroR,  to  wit,  in  the 
county  of  ^fiji/y  took  and  arrested  the  said  plaintiff  by  his 
body,  by  rirtue  of  the  said  writ  directed  to  him  as  afore- 
saidy  and  the  indorsement  thereon,  and  kept  and  de- 
tuned him  in  custody  for  a  long  space  of  time,  to  wit, 
for  the  space  of  twenty  days  then  next  following,  and 
by  reason  of  the  premises  the  plaintiff  was  wrongfuQy 
and  malidously  so  kept  and  detained  in  custody  as 
aforesaid,  and  was  prevented  duryig  aU  that  time  from 
conducting  his  own  affairs  and  business,  and  has  been 
otherwise  greatly  injured  and  damnified,  to  wit,  in  the 
county  of  I^Kii/.  The  second  count  was  similar  to  the  first, 
only  more  general;  and  the  third  count  merely  alleged  that 
the  defendants  wrongfully,  maliciously,  and  injuriously, 
and  without  any  reasonable  or  probable  cause  whatsoerer, 
and  from  negligence  and  the  want  of  due  and  proper  care 
and  diligence  in  that  behalf,  caused  and  procured  the 
pbuntiff  to  be  detained  and  kept  in  prison,  under  a  certain 
-writ  ofiesi,  cap.  ad  saiisfaeiendmm,  deBTered  to  the  sheriff 
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£ceA.  o/  Pkas,  of  the  countv  of  Carnarvon,  of  the  same  purport^  tenor, 

1834 

and  effect  as  the  said  writ  in  the  first  count  mentioned, 

for  a  long  space  of  time,  to  wit,  &C.9  whereby  &c. 

The  defendants  pleaded  the  general  issue. 

At  the  trial  before  Gaselee^  J.>  at  the  Flintshire  Sum- 
mer Assizes,  1833,  it  appeared  that  two  writs  of  ea.  mo, 
had  been  issued  by  the  defendant  Roberts,  the  attorney 
for  Morris,  the  plaintiff  in  the  original  action.  The  first 
writ  was  issued  into  the  county  of  Carnarvon,  on  the  7th 
oiJtdy,  1832,  and  duly  lodged  with  the  sheriff  o(  Car- 
narvonshire; but  he  having  failed  to  execute  that  writ,  a 
second  writ  was  issued  into  the  county  of  Anglesea,  on  the 
11th  o{  September,  1832.  Both  the  writs  were  returnable 
on  the  2nd  of  November  following.  The  defendant  was 
taken  on  the  ca.  sa.  issued  into  Anglesea,  on  the  1st  of  JVi9- 
vember;  but  the  sheriff  of  that  county,  on  being  paid  the 
debt  and  costs,  discharged  the  plaintiff  out  of  custody, 
without  the  knowledge  or  sanction  of  the  plaintiff  in  the 
original  action,  or  her  attorney,  and  without  having  any 
authority  given  to  him  to  receive  the  money.  The  plain- 
tiff Lewis  having  returned  into  Carnarvonshire,  after  his 
discharge  from  the  arrest  in  Anglesea,  was  again  arrested 
on  the  2nd  of  November,  on  the  writ  of  ca.  som  issued  into 
Carnarvonshire,  and  was  detained  in  custody  upon  that 
arrest  for  a  period  of  about  twelve  days.  Notice  had 
been  given  at  the  defendant  Roberts's  office,  on  the  (ird 
of  November,  that  the  defendant  had  been  arrested, 
and  paid  the  debt  and  costs,  in  the  county  of  Anglesea; 
but  Roberts  was  then  from  home:  an  application  was 
again  made  to  the  defendant  Roberts  on  the  9th  of  No- 
vember, when  he  was  informed  by  the  under-sheriff  of 
Carnarvonshire,  that  the  now  plaintiff  was  in  custody  at 
the  suit  of  the  defendant  Morris,  The  under-sheriff  re- 
quested to  know  what  he  was  to  do,  as  the  plaintiff  had 
paid  the  money  to  the  sheriff  of  Anglesea.  The  defendant 
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Each,  of  Phot,  the  plaintiff  in  the  original  action.  Slack/ardv.  Ausien{a). 

And  the  now  plaintiff  Lewis  was  a  party  to  that  illegal 
act.  At  what  time  can  it  be  said  that  the  right  of  action 
commenced.  It  clearly  did  not  commence  at  the  time 
of  suing  out  the  writs,  and  delivering  them  to  the  sheriff 
And  it  cannot  be  contended  that  it  accrued  after  the 
illegal  act  of  the  party  now  complaining.  It  is  true 
that  Croxer  v.  PilKng  (6)  establishes,  that  an  action  on 
the  case  lies  against  a  plaintiff  who  refuses  to  accept 
the  debt  and  costs  when  tendered,  and  to  sign  a  dis- 
charge  to  the  sheriff;  but  then  the  party  in  execution 
who  IS  ready  to  pay,  or  who  pays  the  sheriff,  must  give  a 
reasonable  notice.  After  a  reasonable  notice,  the  refusal 
to  sign  an  authority  might  constitute  malice  ;  but  without 
proof  of  malice,  it  is  clear  that  an  action  of  this  nature 
cannot  be  sustained :  Scheibel  v.  Fairbain  (c).  Bvery  count 
in  the  declaration  in  this  case  contains  the  averment  of 
malice,  which  is  essential  to  the  action.  And  the  questioD 
of  malice  having  been  put  to  the  jury  by  the  learned  Judge, 

they  expressly  negatived  its  existence. 

« 

R.  V.  Richards^  in  support  of  the  rule. — The  practice 
undoubtedly  is,  that  the  plaintiff  may  issue  two  concurrent 
writs  ;  but  he  can  only  execute  one.  One  writ  only  can 
appear  on  the  entry  on  the  roll  to  have  been  running  at 
one  time,  so  that  any  thing  done  under  another  writ  must 
be  irregular,  as,  if  the  proceedings  were  made  up,  there 
could  be  no  entry  to  warrant  more  than  could  be  justified 
by  one  writ.  It  is  perfectly  clear  that  the  executing  both 
writs  is  wrongful  and  irregular.  Miller  v.  Parneli  (d) ; 
Hodgkinsonv.  Whalley{e).  And,  if  so,  it  is  submitted 
that  a  right  of  action  arises  on  such  wrongful  act.    If 

(a)  14  East,  468.  (d)  6  Taunt.  3/1 ;  2  Marsh.  78. 

{h)  4  B.&C.26;  6  D.  &  R.  129.  (t)  2  C.  &  Jer.  86. 

(r)  1  B.  &  Pull.  388. 
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a  plaintiff  choose  to  take  out  two  concurrent  writs,  he  Enk,  cf  pim»» 
must  do  so  at  his  peril,  and  he  is  bound  to  take  care  that 
they  are  not  both  executed.  Here,  however,  there  was  a 
mitioe,  and  the  party  was  detained  afterwards.  In  Crth 
mer  ▼•  Pilling  it  was  held,  that  the  creditor  was  bound  to 
accept  the  debt  and  costs,  and  to  give  a  discharge,  and 
the  refusal  to  do  so  was  held  malicious.  [^Mmoff,  B. — 
There  the  jury  found  malice ;  and  they  could  hardly  have 
done  otherwise  in  a  case  where  the  party  had  the  oppor- 
tunity of  receiving  the  whole  fruits  of  his  judgment.] 
The  law  will  imply  maUce  where  the  act  is  wrongfuL 
No  case  establishes  that  actual  malice  must  exist. 
[Parie,  B. — ^That  is  established  by  Page  v.  Wiple  (a)  and 
Sckeibel  v.  Fairbain  (6).]  At  all  events,  after  the  notice  re- 
ceived, the  defendants  ought  to  have  made  inquiries,  and 
the  detaining  the  plaintiff  for  several  days  after  such  no- 
tice was  wrongful.  It  is  submitted  that  there  was  an  irre- 
gular and  wrongful  act ;  and  tiiat  the  plaintiff  is  entitled 
in  this  form  of  action  to  recover  the  damages  which  he  has 
sustained  by  reason  of  such  mxow^. 

Parke,  B. — In  this  case  it  appears  that  two  concurrent 
writs  of  capuu  ad  satisfaciendum  were  issued.  A  plain- 
tiff has  a  right  to  issue  two  such  writs,  but  he  cannot  exe- 
cute both.  If  both  are  executed,  no  doubt  the  defendant 
would  be  released  on  motion  from  the  second  caption.  It 
was  held  in  Hodgkinson  v.  IVhalley  that  the  second  writ 
cannot  be  made  use  of  if  the  first  has  been  acted  upon. 
And  a  correct  reason  is  there  given,  that,  before  you  can 
award  the  second  on  the  roll,  you  must  make  an  entry  of 
what  has  been  done  and  returned  as  to  the  first.  This 
would  be  a  good  ground  for  discharging  a  defendant  out  • 
of  custody  on  the  second  writ,  or  in  some  cases  for  setting 

(a)  3  East,  314.  (6)  1  Bos.  &  Pull.  392. 
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action  of  trespass  would  be  maintainable  for  the  arrest  un- 
der it.  The  question  here,  however,  is  not  whether  the 
second  arrest  was  irregukr,  but  whether,  under  the  cir- 
Gumstances  which  have  occurred,  an  action  is  sustainable. 
The  plaintiff  in  the  present  case  was  arrested  on  the  1st  of 
November,  upon  the  writ  delivered  to  the  sheriff  of  the 
county  of  Anglesea^  and  it  appears  that  he  paid  the  debt 
and  costs  to  the  AiexiS  o(  Anglesea^  and  was  permitted  to 
go  out  of  his  custody  without  the  assent  or  concurrence 
of  the  plaintiff  in  the  original  action.  That  was  an  escape 
on  the  part  of  the  sheriff  of  Anglesea.  It  happened  that 
the  concurrent  writ  being  in  the  hands  of  the  sheriff  of 
the  county  of  Carnarvon^  he  arrested  the  now  plaintiff  on 
that  writ  on  the  2nd  of  November,  and  detained  him  for  a 
period  of  about  twelve  days.  It  appeared  that  some  infor- 
mation of  the  fact  of  the  second  arrest  had  been  given  at 
the  office  of  the  defendant  Roberts^  the  attorney  of  the 
other  defendant,  about  the  3rd  of  November  last  Mr. 
Roberts  was  from  home  at  that  time.  He  was  applied  to 
on  the  9th  of  November  by  the  under-sheriff  of  Carnar- 
von, and  refused  to  authorize  the  discharge  of  the  now 
plaintiff,  until  the  debt  and  costs  were  paid  to  him;  and 
upon  their  being  subsequently  obtained  from  the  sheriff  of 
Anglesea,  and  paid  to  him  on  behalf  of  his  client,  he  gave 
an  authority  for  the  discharge,  and  the  now  plaintiff  was 
discharged  accordingly.  Now  it  is  clear  that  in  this  ac- 
tion the  defendants  cannot  be  liable  for  the  first  arrest 
under  the  second  writ ;  for  it  took  place  before  there  was 
any  notice  of  the  proceedings  under  the  first.  But  it  is 
said  that  the  defendant  Roberts  was  responsible  for  the 
subsequent  detention,  because  be  ought  to  have  counter- 
manded as  soon  as  he  received  the  notice.  Now  two  cases 
have  established  that  a  party  is  not  responsible  for  not 
countermanding,  even   after  payment   to   himself  or  his 
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agenty  unless  he  has  been  actuated  by  improper  and  mali-  Bxeh.  of  PUaSf 
cious  motives.  We  are  bound  by  those  two  cases  to  hold 
that  malice  is  an  essential  ingredient  in  an  action  of  this 
nature.  The  existence  of  malice  was  a  question  for  the 
jury;  it  was  properly  left  to  them,  and  they  found  that 
there  was  no  malice;  and  on  the  circumstances  I  think  that 
their  finding  was  right.  As  soon  as  the  defendant  Roberts 
received  the  money,  and  became  thereby  perfectly  satisfied 
that  the  money  was  paid^  he  gave  the  authority  to  dis- 
charge the  plaintiff.  The  facts,  therefore,  seem  to  nega- 
tive malice;  but  at  all  events  it  was  a  question  for  the  jury, 
and,  as  they  found  that  malice  did  not  exist,  we  must  hold, 
on  the  authority  of  the  cases  which  have  been  referred  to, 
that  this  action  is  not  maintainable.  The  present  rule, 
therefore,  must  be  discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


7SS  CASES  IN  THE  EXCHEQUER, 

*"*'l834*'^'  DiBBEN  V.  The  Marquis  of  Anolesba. 

^      V      ^  The  Marquis  of  Anglesea  v.  Dibben  and  Lill. 

By  an  order  of  A.t  the  Summer  Assizes  for  the  county  of  Dorset, 
acdoDB,  and  aU  1833,  the  above  causes  and  certain  other  matters  were 
.antecedent^       referred  to  a   gentleman   at    the   bar  by  an    order  of 

tion  between 

the  parties,  were  referrtd  to  the  deddon  of  an  arbitrator.  The  firtt  was  an  action  oo  the 
caie,  bxoogbt  by  Z>.  against  J.  for  disturbance  of  common;  the  second  was  an  action  of  trea- 
pass  fuare  elautum  fregU  by  J.  against  D,  and  P. ;  and  the  third  was  another  action  of  trespass 
by  A.  against  P.,  J),,  and  L.,  which  had  not  proceeded  further  than  the  pleas.  By  the  terms  sC 
the  submisnon,  any  other  persons  claiming  righu  of  common  over  the  locus  i»  quo,  and  partica- 
larly  one  A.,  under  whom  the  defendanu  justified  in  some  of  the  pleas  in  the  actions  of  rrespaii, 
were  to  be  at  liberty  to  become  parties  to  the  reference;  and  the  object  of  the  reference  was  decLucd 
to  be  for  the  purpose  of  ascertaining,  securing,  and  regulating  the  rights  of  the  commoners  and  the 
extent  of  certain  woods  and  coppices  as  &r  as  concerned  the  parties  to  the  reference.  In  the  ac- 
tion on  the  case,  not  guilty  was  pleaded.  In  the  first  action  of  trespass,  the  dafendante  pleaded 
not  guilty,  and  several  special  pleas  upon  which  issues  were  joined.  In  the  other  action  of  tres- 
pau,  not  guilty,  and  pleas  justifying  the  trespasses,  were  pleaded,  but  upon  which  no  issoe  had 
been  joined  at  the  time  when  the  matter  was  referred.  In  the  action  on  the  case  for  disturbaoee 
of  common,  the  arbitrator  awarded,  that  a  verdict  should  be  entered  for  the  plaintiff  on  certain 
counts  in  the  declaration.  In  the  action  of  trespass  which  was  at  issue,  he  found  tint  the  defen- 
dants were  not  guilty  of  the  trespasses;  and,  in  the  other,  that  the  plaintiff  had  no  cause  of  ac- 
tion against  the  defendants.  The  arbitrator  took  no  notice  of  the  other  issues;  but,  in  pursuance 
of  the  terms  of  the  submission,  declared  by  his  award  what  the  rights  of  the  parties  were  as  to  tlie 
ei\joyment  of  the  common  and  the  inclosing  of  the  woods  in  future.  He  then  awarded  that  J^ 
who  was  the  defendant  in  the  first-mentioned  action,  and  the  plaintiff  in  the  other  two,  shoald 
pay  all  the  costs  of  the  reference  and  award: — Held,  first,  that  the  award  was  final,  and  that  all 
the  matters  material  to  the  determination  of  the  causes  were  sufficiently  disposed  of;  secondly, 
that  the  arbitrator  not  having  been  requested  to  decide  on  the  other  issues  with  reference  to  the 
costs,  he  was  not  bound  to  do  so: — Held,  also,  that  as  H,  did  not  become  a  party  to  the  reference, 
the  arbitrator  was  not  bound  to  find  anything  as  to  the  rights  o(H, 

The  arbitrator  made  a  special  award,  finding  the  following  facts:  —  That  the  parish  and 
manor  of  Hanley,  and  all  the  messuages,  lands,  and  tenements  in  his  award  mentioned,  were  firom 
time  immemorial  within  Cranboume  Chase,  and  so  continued  until  the  said  chase  was  disfranchised; 
and  that  in  the  17  th  year  of  the  reign  of  Queen  Elizabeth,  the  lord  of  the  manor,  and  the  owner 
of  certain  woods  and  coppices,  whose  estate  A,  then  had,  granted  several  leases  of  the  same  mes- 
suages, lands,  and  tenements — then  held  by  D.  and  P.  respectively,  for  the  term  of  1000  yean, 
with  common  of  pasture  as  appurtenant  thereto,  for  certain  beasts  over  and  upon  the  said  woods 
and  coppices,  to  be  used  and  enjoyed  in  the  manner  then  accustomed  by  others  having  common  of 
pasture  over  the  same  for  the  like  commonable  cattie.  He  then  stated  that  the  right  of  commoo 
then  accustomed  was  from  the  12th  of  May  to  the  22nd  of  November,  except  only  such  part  of 
the  woods  wherein  the  owner  or  occupier  thereof,  from  time  to  time,  at  his  free  will  and  pleasure, 
cut  down  the  wood  and  underwood  ;  which  parts  so  cut  down  the  owner  or  occupier  was  accus- 
tomed to  inclose  with  a  fence  to  preserve  the  growth  of  the  wood  and  underwood  therein,  aod 
thereby  excluded  all  beasts  therefrom  until  the  end  of  three  successive  years  fr-om  the  time  of  such 
cutting,  when  the  deer  of  the  chase  were  admitted  into  the  woods  and  coppices,  and  all  other 
beasts,  until  the  end  of  four  successive  years  from  the  time  of  such  cutting,  when  the  commonable 
cattie  were  admitted.  He  then  found  that  the  lessees,  their  tenants,  &c.  had  used  and  en- 
joyed common  of  pasture  in  the  said  woods  and  coppices.  The  question  which  the  arbitrator 
rused  was,  whether  the  owner  of  the  woods  was  entitled  to  inclose  the  coppices  and  woods,  so 
from  time  to  time  to  be  cut  down,  and  exclude  therefrom  all  the  commonable  cattle  for  seven  suc- 
cessive years,  for  the  preservation  of  the  wood  and  underwood : — Held,  that  the  owner  of  the 
woods  was  not  so  entitled — that  the  statute  22  Edw.  4,  c.  7,  did  not  apply  to  woods  wherein  rights 
of  common  existed;  and  that  the  statute  35  Hen.  8,  c.  17,  s.  8,  which  provides  that  the  space  where 
wood  is  intended  to  be  cut  may  be  inclosed  and  kept  in  severalty  for  seven  years,  only  applied  to 
woods  in  which  immemorial  rights  of  common  existed,  and  not  to  rights  of  common  claimed  by 
grant. 
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Aiij  Prims;  by  which  it  was  ordered,  by  the  consent  of 
the  parties,  &c.  that  a  verdict  should  be  entered  for  the 
plaintiflr  in  the  first  cause  damages  500/.,  and  in  the  last 
cause  a  Terdict  for  the  plaintiff  for  MOL  And  it  was  also 
ordered  by  consent  as  aforesaid,  that  a  cause  in  which  the 
Marquis  of  Anglesea  was  plaintiff,  and  Pejfiam,  Dibben^ 
and  Zi//,  were  defendants,  and  all  antecedent  causes  of 
action  between  the  Marquis  and  the  said  other  parties  or 
any  of  them,  should  be  in  like  manner  referred  to  the  ar- 
bitrator, who  was  to  direct  whether  the  verdicts  so  found 
for  the  respective  plaintiffs  should  stand,  and  if  so,  for 
what  amount  of  damages,  or  whether  a  verdict  or  verdicts 
should  be  found  for  the  defendants,  or  a  nonsuit  or  non- 
suits  entered.  The  first  of  these  actions,  Dibben  v.  The 
Marquis  of  Anglesea,  was  an  action  on  the  case,  for  dis* 
turbance  of  certain  rights  of  common.  The  first  count 
stated  that  the  plaintiff  was  possessed  of  a  messuage  and 
100  acres  of  land,  and  claimed  common  of  pasture  for  all 
commonable  cattle,  levant  and  couchant,  in  his  messuage, 
&c.,  every  year,  and  at  all  times  of  the  year,  as  appurte- 
nant to  his  messuage,  &c.  The  second  count  claimed  the 
right  of  putting  swine,  levant  and  couchant,  into  Hanley 
Common^  to  feed  on  and  depasture  the  mast,  acorns, 
nuts,  &c.  every  year,  and  at  all  times  &c.,  as  appurtenant 
to  his  messuage,  &c.  The  third  claimed  common  of  pas- 
ture on  Hanley  Common  for  two  rother  beasts,  every  year, 
&C.,  as  appurtenant,  &c.  The  fourth  was  for  common  of 
pasture  for  one  rother  beast.  The  fifth  claimed  the  right 
to  take  reasonable  estovers.  The  sixth  claimed  common 
of  pasture  throughout  Hanley  Woods  for  all  commonable 
cattle,  other  than  sheep,  levant  and  couchant,  every  year 
in  and  upon  old  May  day,  and  from  thence  till  old  Aft- 
chaehnas  day,  (except  such  parts  of  the  said  woods,  where 
the  owner  or  occupier  had  been  accustomed  of  right  to  cut 
the  wood  and  underwood,  and  had  inclosed  such  parts 
with  a  fence,  to  preserve  the  future  growth  of  the  wood. 
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after  such  cutting  and  inclosing,)  as  appurtenant  &c.  The 
ninth  was  similar  to  the  sixth,  but  only  claiming  common 
of  pasture  for  one  rother  beast,  levant  and  couchant,  &c. 
The  tenth  claimed  common  of  pasture  for  one  rother  beast 
between  the  ISth  of  May  and  the  S2nd  of  November.  The 
eleventh  claimed  a  right  to  put  swine  into  Hanley  WoadM 
at  all  times  of  the  year,  except,  &c«,  as  before,  and  the  two 
following  counts  confined  it  to  the  period  between  old  May 
day  and  old  Michaelmas  day.  The  fourteenth  claimed 
common  for  all  commonable  cattle  in  Woodcots  Common; 
and  the  fifteenth  was  similar,  but  confining  it  to  one  rother 
beast.  In  this  action  the  defendant  pleaded  only  not  guilty. 
The  cases  of  The  Marquis  of  Anglesea  v.  Dibben  and 
Lill,  and  The  Marquis  of  Anglesea  v.  Peyton,  Dibben, 
and  Lill,  were  actions  of  trespass  .for  breaking  and  enter- 
ing certain  coppices  in  the  parish  of  Hanley,  and  break- 
ing the  fences,  &c.,  whereby  cattle  got  in  and  damaged  the 
trees,  shrubs,  plants,  and  bushes.  In  these  last  two  ac- 
tions the  defendants  pleaded  the  general  issue,  and  certain 
special  pleas  claiming  rights  of  common  and  pannage  over 
Hanley  Common  and  Hanley  Woods:  but  in  the  last  cause 
issue  had  not  been  joined,  the  cause  not  having  proceeded 
further  than  the  pleas.  By  the  order  of  reference,  for 
the  purpose  of  these  causes  and  the  reference,  old  May 
day  was  to  be  taken  to  be  the  \2ih  of  May,  the  arbi- 
trator to  regulate  the  day  in  future. 

It  was  also  ordered  that  the  arbitrator  should  ascertain 
the  rights  of  common,  and  all  other  rights  of  the  parties 
to  the  reference,  in  relation  to  the  premises  referred  to  in 
the  pleadings  in  the  causes,  and  to  which  part  or  parts  of 
them  such  rights,  or  any  of  them,  extended;  and  also  that 
the  costs  of  the  respective  causes  to  be  taxed,  and  of  so 
much  of  the  reference  as  might  relate  to  the  said  causes, 
should  abide  the  event  of  the  said  causes  respectively; 
and  the  residue  of  the  costs  of  the  reference,  and  also  the 
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costs  of  the  special  juries,  should  be  in  the  discretion  of  ^*^\^/^"' 
the  arbitrator,  who  was  to  direct  to  and  by  whom  and  in 
what  manner  the  same  should  be  paid.  One  John  Hat" 
diman  and  any  other  person  having,  or  claiming  to  have, 
rights  of  common,  or  any  other  rights  on  the  commons  or 
woods  referred  to  in  the  pleadings,  were  to  be  at  liberty  to 
become  parties  to  the  reference ;  but  such  parties,  or  any 
of  them,  were  not  thereby  to  become  subject  or  liable  to 
the  costs  of  the  causes,  or  any  of  them,  the  parties  to  this 
reference  consenting  that  the  award  to  be  made  under  the 
same  may  be  made  the  basis  of  an  act  of  parliament  de- 
claring the  rights  and  regulating  the  enjoyment  thereof; 
the  parties  Dibben,  Lill,  and  Peyton  not  to  be  chargeable 
with  any  expense  relating  to  such  act,  the  object  of  the 
reference  being  declared  to  be  that  the  rights  of  the  com* 
moners  and  the  extent  of  the  coppices  should  be  ascer- 
tained, secured,  and  regulated  as  concerned  the  parties 
thereto;  and  therefore  it  was  agreed,  that  no  technical 
variance  in  the  statement  of  the  number  of  the  cattle,  in 
respect  of  which  the  rights  set  forth  in  the  declaration 
were  claimed,  or  other  technical  variance,  matter,  or  ob- 
jection which  could  prevent  a  decision  of  the  causes  on 
the  merits,  should  be  taken  or  allowed.  Power  was  then 
given  to  the  arbitrator  to  amend  the  pleadings,  and  to 
state  special  facts  for  the  opinion  of  the  Court,  at  the 
request  of  either  party,  or  at  the  like  request  to  set  out 
on  the  award  any  question  of  law  which  might  arise. 

In  Dibben  v.  The  Marquis  of  Anglesea  the  arbitrator 
awarded  that  the  plaintiff  had  just  cause  of  action  for  the 
matters  in  the  third,  fourth,  ninth,  tenth,  and  fifteenth 
counts,  and  assessed  the  damages  therein  at  15/.;  and 
directed  a  verdict  for  the  plaintiff  accordingly,  and  for  the 
defendant  on  the  other  counts  of  the  declaration.  In  The 
Marquis  of  Anglesea  v.  Dibben  and  Lill  he  awarded 
that  the  defendants  were  not  guilty  of  the  trespasses 
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EmtA.  y  PUat,  mentioned  in  the  declaration^  and  ordered  a  verdict  to  be 

entered  for  them  accordingly.  In  The  Marquis  of  Anglesea 
Y.  Peyton  and  others^  he  awarded  that  the  plaintiff  bad  no 
cause  of  action  against  the  defendants  for  the  matters  in 
the  declaration  in  that  cause  mentioned.  The  arbitrator 
then,  without  taking  any  notice  of  the  other  issues  in  either 
cause,  and  without  specifying  any  mode  for  terminating 
either  of  them,  proceeded  to  award  that  the  Marquis  of 
Anglesea  was  seised  of  and  entitled  to  the  manor  of 
Hanletft  in  the  county  of  Dorset;  and  was  also  seised  of 
and  entitled  to  the  soil  and  freehold  of  and  in  the  said 
several  coppices  in  the  declaration  in  the  said  cause  of 
the  said  Marquis  against  Dibben  and  Litt  mentioned; 
and  also  of  and  in  certain  other  coppices,  situate  in  the 
said  manor  and  parish  of  Hanley,  and  named  in  the 
award ;  and  in  two  coppices  called  Bribdeans,  being  part 
of  the  coppices  or  woods  situate  in  the  said  manor  of 
Hanley,  called  Hatdey  fVoods,  and  in  the  said  parish  of 
Hanley^  and  referred  to  in  the  said  action  of  Dibben  v. 
The  Marquis  of  Anglesea ;  and  also  of  and  in  the  said 
commons  in  the  declaration  in  that  cause  mentioned, 
situate  in  the  manor  and  parish  of  Hanley^  called  Hasdey 
and  Woodcots  Commons;  and  he  further  awarded  and 
adjudged  that  the  said  Marquis,  and  all  others  who 
might  be  the  owners  or  occupiers  of  the  said  woods  or 
coppices,  might,  at  his  or  their  free  will  and  pleasure,  from 
time  to  time  cut  down  the  same  or  any  part  thereof,  and 
might  inclose  the  same  or  such  part  so  cut  down,  and 
exclude  all  manner  of  cattle  and  beasts^  commonable  or 
otherwise,  therefrom,  for  the  space  of  four  successive 
years  then  next  after,  for  the  preservation  of  the  growth 
of  the  wood  and  underwood  thereon.  The  arbitrator 
*  then  awarded  that  Dibbeti,  and  all  those  whose  estate  he 
then  had  of  and  in  a  certain  messuage,  lands,  and  premises 
then  in  his  occupation,  and  the  tenants  and  occupiers  of 
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the  same  messuage,  had  a  right  of  common  of  pasture  in,  Bxeh.  of  FUat, 
upon,  and  throughout  Hanley  and  Woodcots  commons, 
for  six  rother  beasts  and  two  runners  or  two  yearling 
calves,  and  sixty-three  sheep,  at  all  times  of  the  year, 
and  also  common  of  pasture  in  the  said  coppices  or  woods 
every  year  for  the  same  rother  beasts  and  runners, 
except  when  the  same,  or  any  part  thereof,  should  be 
cut  or  inclosed,  as  after  in  his  award  mentioned,  from  the 
12th  May  to  the  22nd  November^  both  days  inclusive.  He 
then  awarded  that  Dibben  had  no  other  rights  in  the 
said  commons  and  woods,  except  the  use  of  the  public 
ways;  and  that  Lill  had  no  right  of  common  or  other 
right  therein,  except  the  use  of  the  public  rights  of 
way.  He  further  awarded,  that  Peyton  and  all  those 
whose  estate  he  then  had  of  and  in  a  certain  messuage, 
land,  and  premises  now  in  his  occupation  in  Hanley  &c., 
containing  &c.,  had  of  right  common  of  pasture  in,  upon, 
and  throughout  Hanley  and  Woodcots  commons  for  all  his 
rother  beasts  and  pigs,  the  pigs  being  ringed,  levant  &c. 
in,  upon,  and  throughout  the  said  coppices  and  woods  of  the 
said  Marquis  every  year,  except  when  the  same  or  any  part 
thereof  should  be  cut  and  inclosed,  as  thereinbefore  men- 
tioned, from  the  12th  A/ay  to  the  22nd  A^ofemd^,  both  days 
inclusive,  and  also  to  take  reasonable  estovers  of  the  furze 
and  fern  growing  on  the  said  commons,  and  carry  the  same 
to  the  said  messuage  with  the  appurtenances,  to  be  spent 
therein  and  consumed  for  necessary  fuel  thereon  every  year, 
at  all  reasonable  times  of  the  year,  and  at  his  free  will  and 
pleasure,  as  appurtenant  to  his  messuage;  and  ihat  Peyton 
was  entitled  to  no  other  right  in  the  said  woods  or  com- 
mons, except  the  use  of  the  public  ways  therein.  And  he 
further  ordered  and  determined  that  the  Marquis  and  all 
others  the  owners,  &c.  of  the  woods  and  coppices  might  ^ 
amend  and  renew  the  bank  and  fence  there  lately  made 
round  the  same,  and  that  the  commons  named  should  ex- 
tend up  to  that  fence  (wherever  they  should  adjoin  it). 
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Etek.  of  PUatt  and  no  further;  and  he  awarded ,  that  the  Marquis  should 

leave  open  on  each  side  of  each  coppice  or  wood  which 
should  be  so  inclosed,  except  Sec,  in  respect  of  the  cop- 
pices or  woods  inclosed  after  the  same  should  have  been 
cut|  at  least  two  unobstructed  ways,  at  convenient  dis- 
tancesy  for  ingress  and  egress  to  and  from  the  same,  to  be 
left  open  from  the  23rd  November  to  the  11th  May  (both 
days  inclusive)  in  each  year. 

The  arbitrator  then  stated  that  he  had  been  request- 
ed, on  the  part  of  the  Marquis  of  Anglesea,  to  raise  oo 
his  award  the  point  of  law  after  mentioned,  and  he  ac- 
cordingly stated  the  following  facts: — ^The  parish  and 
manor  of  Hanley,  and  all  the  messuages,  lands,  and 
tenements  before  mentioned,  were,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  within  Oim- 
baume  Chase^  and  so  continued  until  the  said  chaae,  by 
an  act  of  ParUament  passed  in  the  9  Geo.  4  (a),  in  manner 
and  for  the  considerations  therein  mentioned,  and  the 
award  which  was  duly  made  and  published  in  pursuance 
of  the  said  act  of  Parliament,  was  disfranchised,  and  which 
said  act  of  Parliament  and  award  were  produced  in  evi- 
dence before  me,  and  to  which  I  do  award  that  the  Court 
may  be  referred;  and  further,  that  in  the  17th  year  of  the 
reign  of  Queen  Elizabeth^  the  Right  Hon.  Sir  John  Pauldti 
Knight,  Earl  of  Wiltshire  and  Marquis  of  WiUshiret 
then  lord  of  tho  manor  of  Hanley^  and  owner  of  the  said 
coppices  and  woods,  and  whose  estate  therein  the  said 
Marquis  of  Anglesea  now  hath,  made  and  granted  several 
leases  of  the  same  respective  messuages,  lands,  and  tene- 
ments, now  held  and  occupied  by  the  said  H.  Dibben  and 
«/.  S.  Peyton  respectively,  for  the  term  of  1000  years  re- 
spectively thence  next  ensuing;  and  in  each  of  the  said 
,  leases  were  granted  and  demised  common  of  pasture,  as 
appurtenant  to  the  said  premises,  messuages,  and  lands 


(a)  9  Geo.  4,  c.  14,  private  act. 
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respectively,  for  certain  rother  beasts,  in,  over,  and  upon  Exeh.  of  Pleas, 
the  said  woods  and  coppices,  to  be  used  and  enjoyed  in 
the  manner  then  accustomed  by  others  having  common  of 
pasture  in,  over,  and  upon  the  same  woods  and  coppices 
for  the  like  commonable  cattle.  And,  further,  that  the 
said  persons  were  then  accustomed  to  have  and  enjoy 
common  of  pasture  for  the  like  commonable  cattle,  in^ 
upon,  and  over  the  said  woods  and  coppices  every  year,  in 
and  upon  the  said  ISth  day  of  May,  and  from  thence  until 
the  22nd  day  o{  November  then  next  following,  except 
only  such  parts  of  the  said  woods  wherein  the  owner  or 
occupier  thereof  from  time  to  time,  at  his  free  will  and 
pleasure,  cut  down  the  said  wood  and  underwood  there 
growing;  which  part  or  parts  thereof  so  cut  down,  the 
said  owner  or  occupier  was  accustomed  to  inclose  with  a 
fence  to  preserve  the  growth  of  the  wood  and  underwood 
therein,  and  thereby  excluded  all  beasts  and  cattle  there* 
from,  until  the  end  of  three  successive  years  from  the  time 
of  such  cutting  as  aforesaid,  when  the  deer  of  the  said 
chase  were  admitted  into  such  coppices  and  woods,  and  all 
other  cattle  and  beasts  were  excluded  therefrom,  until  the 
end  of  four  successive  years  from  the  time  of  such  cutting 
as  aforesaid,  when  the  said  commonable  cattle  were  ad- 
mitted at  the  same  time  and  for  the  same  periods  as  be- 
fore the  said  coppices  and  woods  were  cut  as  aforesaid. 
And  further,  that  from  the  time  of  such  leases  being  so 
granted  hitherto,  the  said  lessees  and  assignees,  their  far- 
mers, tenants,  and  occupiers  of  the  said  premises  respec- 
tively, have  used  and  enjoyed  the  said  common  of  pasture 
in  the  said  woods  and  coppices  in  like  manner.  And  in  case 
any  of  the  superior  courts  of  law  at  Westminster^  wherein 
the  said  question  of  law  shall  be  hereupon  raised,  shall 
decide  that  upon  the  said  facts  and  evidence  hereinbefore 
stated,  the  said  Marquis  is  entitled  to  inclose  the  said 
coppices  and  woods  so  from  time  to  time  to  be  cut  down 
as  aforesaid,  and  exclude  therefrom  all  the  said  cattle  and 
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>     &c.  that  the  said  Marquis,  and  all  others  who  shall  be  owners 
DiBBEN       or  occupiers  of  the  said  woods  and  coppices,  may,  at  his 
Marquis  of     ^nd  their  free  will  and  pleasure,  from  time  to  time,  when  the 
Anolbsba.     game  or  any  part  thereof  shall  be  so  cut  down  by  him  or 
them  as  aforesaid,  inclose  the  same  or  such  part  thereof 
for  the  space  of  seven  successive  years,  for  the  preserva- 
tion of  the  said  wood  and  underwood ;  and  may  during  the 
seven  years  exclude  all  manner  of  beasts  and  cattle  there- 
from, instead  of  for  the  space  of  four  years  hereinbefore 
mentioned.     And  in  case  the  said  Court  shall  decide  that 
upon  the  said  facts  and  evidence  the  said  Marquis  is  eih 
titled  to  inclose  the  said  coppices  or  woods  so  from  time 
to  time  to  be  cut  down  as  aforesaid,  in  case  the  said  woods 
and  coppices  should  be  under  the  age  of  fourteen  years  at 
the  time  of  their  being  so  cut  down  as  aforesaid^  and  ex- 
clude all  cattle  and  beasts  for  the  term  of  five  years,  and 
all  cattle  except  calves  and  yearling  colts  for  the  term  of 
six  years;  and  if  the  said  woods  or  coppices  shall  be  aboTe 
the  age  of  fourteen  years  at  the  time  of  such  cutting,  then 
to  inclose  the  same  and  exclude  all  cattle  and  beasts  there- 
from for  the  term  of  eight  years:  then,  and  in  that  case, 
I  do  award,  order,  direct,  and  determine,  that  the  said 
Marquis  and  all  others  the  owners  and  occupiers  of  the 
said  woods  and  coppices,  may,  at  his  free  will  and  plea- 
sure, inclose  such  and  such  parts  of  the  said  woods  and 
coppices  so  from  time  to  time  to  be  cut  down  as  aforesaid, 
and  exclude  all  beasts  and  cattle  therefrom^  if  the  same 
shall  be  under  the  age  of  fourteen  years  at  the  time  of 
such  cutting,  for  the  space  of  five  years ;  and  all  beasts 
and  cattle  except  calves  and  yearling  colts  for  the  space 
of  six  years ;  and  if  such  or  such  parts  of  the  said  woods 
and  coppices  so  to  be  cut  down  as  aforesaid  be  above  the 
age  of  fourteen  years,  then  that  he  the  said  Marquis  of 
Anglesea^  and  all  others  the  owners  and  occupiers  thereof, 
may,  at  his  and  their  free  will  and  pleasure,  inclose  the 
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same  so  cut  down  as  aforesaidi  and  exclude  all  beasts  and  Exch,  of  Piem, 

cattle  therefrom  for  the  space  of  eight  years.  And  in  case 

the  said  Court  shall  decide  that  the  said  Marquis  is  enti- 

tied  to  inclose  such  or  such  parts  of  the  said  woods  or 

coppices  from  time  to  time  cut  down  as  aforesaid,  for  a 

longer  space  of  time  than  five  years  after  such  respective 

cutting,  and  that  the  said  plaintiff  in  the  said  action 

brought  by  the  said  Henry  Dibben  against  the  said  Mar^ 

quis,  is  therefore  not  entitled  to  a  verdict  upon  the  ninth 

and  tenth  counts  of  the  declaration  in  the  said  last-men* 

tioned  action :  then  I  do  award,  &c.,  that  a  verdict  be 

entered  for  the  defendant  instead  of  the  said  plaintiff, 

upon  the  ninth  and  tenth  counts  of  the  said  declaration, 

as  hereinbefore  mentioned.     And  I  do  award,  that  the 

damages  of  the  said  plaintiff,  in  the  said  last-mentioned 

action,  do  amount  to  the  sum  of  one  shillings  and  that  the 

▼erdict  be  entered  accordingly.     And  I  do  further  award, 

that  the  said  Marquis  do  and  shall  pay  and  bear  the 

costs  of  the  special  juries  in  the  said  causes,  and  all  costs 

of  and  attending  this  reference  and  award  not  relating  to 

the  said  causes. 


BarstofCf  in  last  Michaelmas  Term,  on  behalf  of  the 
Marquis  of  Anglesea,  moved  to  set  aside  the  award,  on 
the  ground  that  it  was  not  final,  in  not  having  disposed  of 
the  matters  referred  in  The  Marquis  of  Anglesea  v.  Dib- 
ben and  Another  y  and  llie  Marquis  of  Anglesea  v.  Peyton 
and  Ot/iers,  Secondly,  he  contended,  that,  even  if  it 
were  final,  all  those  issues  which  were  not  noticed  by  the 
arbitrator  ought  to  be  entered  for  the  Marquis.  Thirdly, 
he  objected,  that  no  judgment  could  be  entered  on  the 
roll,  as  the  arbitrator  had  not  ordered  any  entry  to  be 
made  of  a  discharge  of  the  jury  as  to  the  issues  on  the 
special  pleas.  The  Court  granted  a  rule  to  shew  cause 
why  the  award,  made  in  pursuance  of  the  order  of  Nisi 
PriuSf  should  not  be  set  aside,  on  the  grounds  that  the 

c  c  c  2 
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Bxch.  of  PUast  same  was  not  certain,  and  that  it  was  not  final,  and  that 

it  did  not  dispose  of  all  the  matters  referred  to  the  arbi- 
trator ;  or  why,  in  the  case  of  The  Marquis  of  Anglesea 
V.  Dibben  and  Another^  a  verdict  should  not  be  entered 
for  the  plaintiff,  on  all  the  issues  except  that  arising  out 
of  the  plea  of  *'  Not  Guilty  "  to  the  declaration ;  and  why, 
in  Dibben  v.  The  Marqtiis  qfJnglesea^  a  verdict  should 
not  be  entered  for  the  defendant  on  the  ninth  and  tei^ 
counts  of  the  declaration,  and  the  verdict  for  the  plaintiff 
entered  on  the  third,  fourth,  and  fifteenth  counts  only, 
and  for  nominal  damages ;  and  why  the  said  verdicti 
should  not  be  set  aside.  The  Court  also  ordered  the  role 
with  the  preceding  affidavits  to  be  put  in  the  special 
paper  for  argument,  and  that  in  the  meantime  proceed- 
ings be  stayed. 

It  appeared  from  the  affidavit  in  support  of  the  oootioo, 
that  in  many  of  the  pleas  in  the  said  actions,  in  which  the 
Marquis  was  plaintiff,  the  defendants  justified  the  al- 
leged trespasses  under  the  authority  of  «7.  HartUpum,  who 
was  alleged  to  be  entitled  to  various  rights  of  coramoD 
over  the  coppices  and  commons  mentioned  in  the  declane 
tions ;  and  that  on  the  sixth  day  of  the  said  reference,  the 
counsel  for  the  defendants  in  those  two  actions  produced, 
as  evidence  of  such  rights,  certain  indentures  of  lease  and 
release,  dated  the  24th  and  25th  September ,  1700,  which 
were  alleged  to  have  been  found  among  the  deeds  of  the 
said  «/.  Hardiman ;  but  did  not  otherwise,  in  any  way, 
attempt  to  prove  that  the  premises  or  the  rights  of  com- 
mon conveyed  by  the  said  indentures  had  become  vested 
in  the  said  J.  Hardiman.  That,  with  this  exceptioD, 
the  case  of  the  defendants  in  those  actions  was  closed 
without  giving  any  other  title-deeds  in  evidence,  in  the 
hope,  as  the  said  defendant  beUeved,  that  the  parol  evidence 
given  of  right  of  common  of  pasture  would  be  deemed 
sufficient  by  the  arbitrator  to  establish  a  claim  of  common 
of  pasture  for  all  their  commonable  cattle  levant   and 
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couchant  on  their  respective  messuages ;  and  that,  in  Sxeh.  of  PUas, 
consequence,  the  case  and  evidence  on  the  part  of  the 
Marquis  were  not  wholly  gone  through,  on  the  supposi- 
tion and  understanding  that  the  right  set  up  by  the  said 
defendants  was  intended  to  rest  entirely  on  levancy  and 
couchancy,  and  that  no  more  deeds  were  to  be  given  in 
evidence :  that  it  was  not  until  the  ninth  day  of  the  re- 
ference, when  the  Marquis's  case  and  evidence  were 
closed,  that  the  counsel  for  the  defendants  produced 
another  deed  belonging  to  Dibben^  by  which  certain  rights 
of  common  for  a  limited  number  of  cattle  and  sheep  were 
conveyed ;  and  that  all  three  defendants  then  entered  into 
further  parol  testimony,  at  the  conclusion  of  which  their 
counsel  offered  to  produce,  and  in  consequence  of  the 
observations  of  the  arbitrator  did  produce,  various  title- 
deeds  and  documents  of  Dibben  and  Zf7/,  by  which  certain 
limited  rights  of  common  were  granted,  which  were  al- 
leged to  have  become  vested  in  them  respectively ;  and 
also  produced  other  papers,  called  evidences  of  title  of 
Peyton^  the  production  and  proof  of  which  deeds  and 
papers  occupied  the  greater  part  of  the  next  day,  being 
the  tenth  of  the  reference:  that  the  fact  of  the  trespasses 
which  are  the  subject  of  the  said  actions  in  which  the  said 
Marquis  of  Anglesea  was  plaintiff*  having  been  committed 
by  the  said  Dibben  was  abundantly  proved  in  evidence, 
and  was  admitted  by  his  counsel  in  his  reply;  but  that 
many  witnesses  were  called  for  the  exclusive  purpose  of 
endeavouring  to  prove  that  Peyton  and  Lill  had  not  par- 
ticipated in  them  so  as  to  render  them  jointly  liable  with 
the  said  Dibben:  that  an  extract  of  the  award  made  by 
Philip  Williams,  Esq.,  the  commissioner  appointed  under 
the  act  for  disfranchising  Cranbourne  Chase  (9  Geo.  4, 
c.  xiv.)  on  the  29th  September,  1829,  was  given  in 
evidence  before  the  said  arbitrator,  whereby,  after  re- 
citing that  George  Lord  RivershdiA  died  after  the  passing 
of  the  said  act,  and  had    given  or  devised  the  annual 
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Exch.  of  Pleat,  rents  or  sums  of  money  chargedi  as  by  the  said  act  is 

directed  to  be  charged,  upon  any  lands  Ijring  within  the 
limits  of  the  said  chase,  together  with  all  powers  and  re- 
medies for  recovering  the  same  rents,  and  the  full  benefit 
and  advantage  thereof;  and  also  all  such  lands  as  should 
or  might  be  set  out  by  way  of  satisfaction  and  com* 
pensation  of  such  rent  and  rents  unto  certain  persons 
therein  named,  and  their  heirs,  to  certain  uses ;  the  said 
Philip  Williams  did  award  and  direct  that  the  several 
and  respective  annual  rents  or  sums  mentioned  and  spe- 
cified or  set  forth  in  the  schedule  thereinafter  set  forth, 
amounting  in  the  whole  to  the  yearly  sum  of  ISOQL, 
should  be  for  ever  respectively  issuing  and  payable  to  the 
said  devisees,  their  heirs  and  assigns,  or  to  the  person  or 
persons  for  the  time  being  entitled  to  the  said  estate  so 
devised  by  the  said  George  Lord  Rivers,  from  and  out  of 
such  of  the  respective  lands  within  the  limits  of  the  said 
chase,  being  respectively  of  adequate  value,  as  were 
mentioned  and  specified  in  the  schedule  thereinafter  set 
forth. 


No. 

Owner. 

Occupier. 

Situation. 

No. 

on 

Map. 

Premises. 

Proportion 
of  actual 

Rent 
Charge. 

Rate  per 

Acre  at 

which  the 

Lands  are 

charged. 

Map 

c. 

No.  19. 

The  Most 

Noble  Henry 

William, 

Marquis 

of  • 
Angletea, 

Benjamin 
Biles. 

Hanley. 

1 
2 
3 
4 

&c. 
&c. 

In  this 

column  are 

set  forth 

the  full 

particulars 

oiBiUis 

Farm. 

£     1.     d. 
139     3     0 

£    ,,    i. 
0     4    9 

- 

That  for  the  purposes  of  the  said  reference,  the  fact 
was  admitted  by  the  counsel  for  Peyton,  Dibben,  IMl,  and 
Hardiman,  that  neither  of  those  parties  were  charged 
with  any  part  of  the  said  rent-charge  of  1800/.     Some 
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letters  from  the  defendant  Dibben  were  then  set  forth  £*«*• »/  Pleats 
stating  the  committing  of  the  trespasses  by  him.. 

In  the  affidavit  filed  in  answer  to  the  rule»  it  was  stated 
that  parol  evidence  was  given  before  the  said  arbitrator, 
showing  the  exercise  of  rights  of  common  by  the  said  «/. 
Hardifngn,  and  of  those  from  whom  he  derived  his  title 
to  the  premises  in  respect  of  which  $uch  rights  were 
claimed  in  the  pleadings  in  the  said  actions  in  which  the 
said  Marquis  was  plaintiff;  and  that  all  the  trespasses  in 
the  said  action  secondly  above- mentioned^  were  alleged  in 
the  declaration  in  ,that  action  to  have  been  committed  in 
five  named  coppices  respectively ;  and  that  it  was  clearly 
proved  before  the  said  arbitrator,  that  the  said  five  closes 
adjoined  Hanley  Common;  and  that  there  had  always  been 
a  certain  belt  or  border,  varying  in  width  from  about  fif- 
teen to  twenty  feet  and  upwards,  extending  nearly  round 
the  said  common  ;  and  that  it  was  proved  by  the  witnesses 
oo  behalf  of  the  said  Dibben  and  Lilly  that  the  said  belt 
or  border  formed  no  part  of  the  said  closes,  or  any  of  them, 
but  was  part  of  Hanley  Common;  and  also  that  a  certain 
mound  and  fence,  erected  by  the  said  Marquis  in  the  be* 
ginning  of  1831,  was  erected,  not  on  the  said  five  closes 
or  any  of  them,  nor  much  of  it,  if  any  at  all^  on  the  said 
belt  or  border,  but  upon  certain  other  parts  of  the  said 
common,  near  to  the  said  belt  or  border;  and  that  it  was 
stated  by  witnesses  called  on  the  part  of  the  said  Marquis, 
that  they  considered  the  said  belt  or  border  as  forming 
part  of  the  said  five  closes  respectively,  and  that  the 
greater  part  of  the  said  mound  and  fence  was  erected  upon 
the  said  belt  or  border :  that  the  trespasses  alleged  in 
the  declaration  in  the  cause  secondly  above  mentioned, 
were  no  otherwise  proved  and  admitted  than  by  proof  and 
admission  that  Dibben  had  made  gaps  in  the  said  mound 
and  fence,  for  the  express  and  avowed  purpose  of  asserting 
the  rights  of  himself,  and  of  persons  claiming  the  rights  of 
common,  the  exercise  of  which  was  wholly  obstructed  by 
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Eitek.  of  Pkat,  the  said  mound  and  fence^  and  which  mound  and  fence  had 

been  erected  for  the  avowed  purpose  of  obstructing  and 
preyenting  the  exercise  of  such  rights  of  common. 

The  affidavit  further  stated  that  it  was  contended  before 
the  arbitrator,  on  the  part  of  the  Marquis,  that  the  belt 
or  border  above  mentioned  formed  part  of  the  coppices 
which  it  adjoined ;  and  on  the  other  side  it  was  contended 
that  this  belt  or  border  formed  part  of  Hanley  Common^ 
whichit  also  adjoined;  and  much  conflicting  evidence  was 
given  upon  the  question. 

The  award  of  the  learned  arbitrator,  the  rule  nUi  for 
setting  aside  the  sam  e  ,and  an  analysis  of  the  pleadings 
in  the  several  actions,  by  the  respective  counsel,  were  to  be 
taken  as  part  of  the  case. 


Barsiow  was  now  called  upon  to  state  his  objections  to 
the  award. — Firsts  the  award  is  not  certain,  nor  is  it 
final.  The  arbitrator  ought  to  have  decided  upon,  and  to 
have  disposed  of,  all  the  issues  both  in  the  action  against 
Dibben  and  Zf//,  and  in  the  action  against  Peyton^  Dib- 
ben,  and  Lill.  In  the  latter  action,  which  had  not  arrived 
at  issue,  he  has  merely  awarded  that  ''  the  plaintiff  has 
no  cause  of  action,*'  which  might  be  either  on  account  of 
the  trespasses  not  having  been  proved,  or  because  the  de- 
fendants had  succeeded  in  establishing  some  one  of  the 
justifications  on  the  record.  In  the  action  against  Dibben 
and  LiUf  he  awards  that  the  defendants  are  not  guilty  of 
the  trespasses  mentioned  in  the  declaration.  The  defen- 
dants in  both  these  actions  pleaded,  justifying  alternately 
under  each  other's  rights,  and  then  set  up  a  fourth  title 
under  Hardiman^  he  being  no  party  to  the  action,  but 
justifying  as  his  servants,  in  pleas  to  the  new  assign- 
ments. HardimafCs  documentary  title  was  also  produced 
before  the  arbitrator,  although  he  had  not  become 
a  party  to  the  reference.  By  the  order  of  reference, 
the  three  causes  and  all  antecedent  matters  in  difference 
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were  referred  to  the  arbitrator,  in  order  that  he  might  Bxeh.  of  PUat, 

1834. 
bring  the  causes^  and  the  other  matters  in  difference,  to  a 

final  legal  end,  and  it  became  part  of  his  duty  to  do  so. 
[Faughan,  B. — If  Hardiman  did  not  choose  to  become  a 
party,  the  arbitrator  could  not  have  made  an  award  which 
would  have  been  binding  upon  him.]  Perhaps  not  in 
some  respects,  but  it  is  not  necessary  to  go  so  far;  it  is 
sufficient  to  shew,  that  if  the  arbitrator  had  disposed  of  all 
the  issues,  he  would  have  determined  the  rights  of  Har- 
diman, which  was  most  important  to  the  Marquis  of  An- 
glesea,  as  between  him  and  the  defendants.  [Lord  Lynd- 
hurst,  C.  B. — Upon  what  clause  in  the  order  of  reference 
do  you  rely,  as  requiring  the  arbitrator  to  do  more  than 
he  has  done?]  The  clause  "  that  the  causes  be  referred 
to  the  arbitrator."  It  is  submitted,  that,  by  reference  of 
the  causes,  every  issue  in  each  case  was  required  to  be 
disposed  of  by  the  arbitrator.  [Lord  Lyndhurst,  C.  B. — 
What  would  have  been  done  with  reference  to  these  causes 
had  they  been  tried  at  Nisi  Prius?  Suppose  the  first  of 
these  causes,  against  Dibben  and  lAll,  the  one  which  was 
at  issue,  had  been  tried,  and  that  the  jury  had  been  of 
opinion  upon  the  plea  of  not  guilty  in  favour  of  the 
defendants,  what  would  then  have  been  done?  The  ar- 
bitrator is  substituted  for  the  Court.  Does  not  the  plea 
of  not  guilty,  found  for  the  defendants,  render  all  further 
inquiry  unnecessary?  It  appears  to  me,  on  the  first  view, 
that  where  a  party  brings  trespass,  to  which  various  de* 
fences  are  insisted  upon,  and  one  is  proved  which  is  deci- 
sive of  the  case,  it  would  be  quite  idle  to  go  on  further.] 
Taking  that  to  be  the  test,  it  is  submitted,  first,  that,  in 
point  of  law,  a  Judge  has  no  right,  of  his  own  motion,  to 
discharge  a  jury  upon  their  finding  one  issue,  which,  in 
his  judgment,  renders  the  other  issues  immaterial,  with- 
out the  consent  of  the  parties.  But,  secondly,  even  if  that 
be  not  so,  it  was,  in  this  particular  instance,  a  part  of  the 
special  contract  between  the  parties  to  the  Tefercnce,  that 
the  whole  of  the  matters  in  issue  in  the  causes  should  be 
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Exch.  of  Pleat,  decided  whether  any  particular  issue  should  be  found  or 
1834. 

not,  or  whether  the  arbitrator  should  or  should  not  think 

the  other  issues  material.  There  is  also  a  third  objection, 
that  the  award  ia  defective,  inasmuch  as  the  arbitrator 
has  not  awarded  in  the  two  first  causes  that  the  jury 
should  be  discharged  as  to  the  issues  not  decided  upon, 
but  has  left  them  entirely  undisposed  of. 

Upon  the  first  proposition  it  will  be  important  to  refer 
to  the  form  of  the  jury  process,  which  is,  that  the  jury  are 
to  try  all  the  issues  joined  between  the  parties.  Verdicts 
in  cases  like  the  present  are  evidence  to  bind  parties  and 
privies  in  possession  of  the  same  estates;  and  the  verdict 
in  this  case  would  be  for  ever  binding  between  the  Mar- 
quis on  the  one  hand,  and  those  who  asserted  Harditnans 
rights  on  the  other;  and  therefore  it  was  important,  whe- 
ther the  plaintiff  succeeded  on  the  general  issue  or  not, 
that  all  the  issues  should  be  disposed  of.  And  unless  they 
are  disposed  of,,  how  are  the  costs  to  be  ascertained? 
No  party,  is  entitled  to  the  costs  of  any  issue  upon  which 
he  haQ  failed ;  and  the  recent  rules  carry  it  still  further, 
and  entitle  the  parties  who  are  successful  on.  one  issue 
to  the  costs  of  that  issue,  whatever  the  result  of  the 
other  issues  may  have.  been.  It  is  important  even  in 
this  point  of  view*  But  the  Marquis  was  entitled  to 
expect  that  he  should  have  the  rights  of  these  three 
defendants  tried,  and  Hardimans  rights,  under  whose 
title  they  justified,  ascertained,  so  as  at  all  events 
to  estop  them  from  setting  up  in  future  any  rights  in 
Hardiman,  except  those  found  by  the  jury  in  these 
causes.  Conceding  that  the  finding  of  the  arbitrator 
in  these  causes  would  not  be  evidence  against  Hardiman^ 
it  would  be  evidence  in  any  action  between  the  Marquis 
and  any  one  of  these  parties,  should  they  again  attempt  to 
justify  under  the  rights  of  Hardiman.  The  law  of  estop- 
pel was  very  fully  gone  into  in  the  case  of  Ouircun  v. 
Morewood{a).     It  was  there  held,  that  "  if  a  verdict  be 

((z)  3  East,  346. 
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found  on  any  fact  or  title  distinctly  put  in  issue  in  an  E'ch.  rf  Pleat, 
action  of  trespass,  such  verdict  oiay  be  pleaded  by  way  of 
estoppel  in  another  action  between  the  same  parties  or 
their  privies  in  respect  of  the  same  fact  or  title."  That 
case  shews,  that,  if  those  issues  had  been  disposed  of 
under  which  HardimarCs  title  was  asserted  by  the  defend- 
ants, the  record  would  have  been  evidence  in  any  dispute 
between  the  Marquis  and  the  defendants,  in  which  they 
set  up  Hardiman's  title.  That  shews  sufficiently  the  im- 
portance of  having  the  issues  decided.  Then  comes  the 
question,  has  a  Judge  at  Nisi  Prius  a  right  to  discharge  a 
jury  upon  their  finding,  in  respect  of  one  issue,  that  which 
in  his  judgment  renders  the  other  issues  immaterial.  In 
the  case  of  Powell  v.  Sonnett{a),  the  jury  found  a  verdict 
upon  certain  issues,  the  finding  of  which  beyond  all  doubt 
rendered  the  going  into  the  other  issues  quite  immaterial, 
and  the  Judge  discharged  the  jury.  A  writ  of  error  was 
afterwards  brought,  and  the  error  assigned  was,  that  the 
consent  of  the  parties  did  not  appear  upon  the  record* 
The  case  was  argued  on  the  ground,  not  only  that  the 
consent  of  the  parties  was  material,  but  that  it  should  spe- 
cifically appear  on  the  record.  The  Court  affirmed  the 
judgment  for  this  reason,  that,  as  it  did  not  appear  on  the 
record  that  there  was  any  bill  of  exceptions,  or  motion  for 
a  new  trial  or  in  arrest  of  judgment,  they  must  presume 
that  all  which  was  stated  on  the  record  was  rightly  done. 
It  is  to  be  inferred  from  that,  that  the  Court  were  of  opin- 
ion that  the  consent  of  the  parties  was  necessary,  when 
they  say  that  they  would  infer  that  every  thing  that  was 
done  was  rightly  done.  The  Court  would  not  have  assigned 
that  as  a  reason,  if  they  had  thought  that  this  was  no  ob- 
jection at  all.  [Lord  Lyndhurst^  C.  B. — ^You  ought  not  to 
push  that  inference  too  far:  the  Judges  thought  that  at  all 
events  that  was  no  objection  there :  that  is  all  they  meant 
to  say.]  At  all  events,  it  is  not  to  be  taken  as  clear,  that  a 
Judge  may,  upon  his  own  motion,  discharge  the  jury. 

(a)  IIJ.  B.  Moo.  330;  3  Bing.  381. 
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Secondly,  it  is  submittedi  that  the  Marquis  acceded 
to  the  reference,  upon  the  express  condition  that  these 
causes,  and  all  the  other  matters  referred  to  the  arbitra- 
tor, should  be  decided*  The  terms  of  the  submission 
sheW|  that  the  causes  were  to  be  finally  disposed  of: 
*'  And  therefore  it  is  agreed,  that  no  technical  variance  in 
the  statement  of  the  number  of  cattle  in  respect  of  which 
the  rights  set  forth  in  the  declaration  are  claimed,  or  other 
technical  variance,  &c.,  which  could  prevent  a  decinon  of 
the  causes  on  the  merits,  shall  be  allowed  on  either  side; 
but  the  said  arbitrator  is  to  have  power  to  allow  of  any 
amendment  of  the  pleadings  and  record  in  respect  of  any 
variance  between  the  evidence  and  the  pleadings,  which  a 
Judge  at  Nisi  Prius  would  have  had,  in  case  the  variance 
had  arisen  in  respect  of  a  mistake  in  writing."  No  words 
could  shew  more  emphatically,  that  the  causes  and  all 
matters  in  issue  were  to  be  finally  disposed  of.  Instead 
of  which,  the  Marquis  is  still  liable  to  litigation  at  the 
suit  of  these  parties,  setting  up  rights  under  Hardiman 
by  which  the  object  of  the  reference  is  entirely  defeated, 
and  the  award  of  no  use  whatever.  It  was  to  no  purpose 
that  the  title,  not  only  of  the  three  defendants,  but  of 
Hardiman,  was  examined  into,  as  well  as  the  user  of  cer- 
tain rights  by  Hardiman,  and  his  title-deeds  examined, 
and  the  attention  of  the  arbitrator  called  to  the  state  of 
the  record,  unless  it  was  understood  that  the  arbitrator 
was  to  decide  as  to  Hardiman^ s  rights.  [Lord  Lyndhurtt, 
C.B. — It  seems  difficult  to  say  that  it  was  intended,  unless 
Hardiman  came  in,  that  Hardiman^s  rights  were  to  be 
decided  as  between  him  and  the  Marquis  of  Anglesea. 
Dibben  had  no  interest  in  the  rights  of  Hardiman.  What 
great  object  could  it  be  to  the  Marquis  of  Anglesea,  as 
far  as  related  to  Dibben  as  servant  to  Hardiman,  to  have 
the  right  determined  ?  Hardiman  might  to-morrow  em- 
ploy any  other  person  to  break  down  the  banks.  That 
could  not  be  a  point  of  importance  in  the  contemplation 
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of  the  parties.]     It  would  be  of  some  importancei  as  it  Exch.  of  Pleat, 
might  prevent  these  three  defendants  from  doing  so,  and 
Hardiman  might  not  choose  to  break  the  banks  himself, 
or  to  employ  others  for  that  purpose.    The  arbitrator  had 
no  right  to  pass  this  by  without  deciding  it. 

Then,  thirdly^  it  will  be  impossible  to  have  a  perfect 
judgment  entered  up  on  this  record.  One  issue  only  has 
been  disposed  of,  and  if  the  arbitrator  had  the  power  to 
order  the  jury  to  be  discharged  as  to  the  other  issues,  he 
has  not  done  so. 

The  necessity  of  a  record's  being  entirely  disposed  of 
was  decided  in  a  recent  case  in  the  King*s  Bench,  Wykes 
V.  Shipton  (a),  in  Hilary  Term  last.  It  was  a  motion  to 
set  aside  an  award.  The  action  was  trespass;  plea,  the 
general  issue,  and  a  justification;  replication,  de  injurid, 
with  a  new  assignment;  and  there  was  a  judgment  by  de- 
fault on  the  new  assignment.  The  arbitrator,  to  whom  the 
cause  was  referred  at  Nisi  Prius,  awarded  that  the  ver- 
dict entered  for  the  plaintiff  should  be  set  aside,  and  a 
verdict  found  for  the  defendant;  and  he  ordered  each 
party  to  pay  his  own  costs :  but  he  omitted  to  enter  a 
farthing  damages  for  the  plaintiff  on  the  new  assignment, 
and  for  that  the  Court  set  aside  the  award,  saying  that 
the  objection  was  fatal,  and  that  they  could  not  find  any 
method  by  which  it  could  be  got  over.  So,  in  Norris  v. 
Daniel  (6)  in  the  Court  of  Common  Pleas  in  this  term,  a 
cause  (the  declaration  in  which  contained  eight  counts), 
and  all  matters  in  difference  between  the  plaintiff  and  de- 
fendant were  referred;  the  costs  of  the  cause,  and  of  the 
reference  and  award  relating  thereto,  to  abide  the  event. 
The  arbitrators  found  that  the  plaintiff  had  good  cause  of 
action  in  respect  of  the  matters  charged  in  five  of  the 
counts,  and  awarded  51.  damages,  and  directed  that  no 


(a)  Since  reported,  3  Nev.  & 
Man.  240. 


{b)  Since   reported,   4  M.  & 
Scott,  383;  lOBing.  607. 
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Exch.  of  Pleas,  further  proceedin^cs  should   be  bad  in  the  cause;    but 

1834.  r  o  » 

made  no  specific  award  as  to  the  three  remaining  counts; 
and  it  was  held  that  the  award  was  not  finals  there 
being  no  determination  as  to  the  three  last-mentioned 
counts,  and,  consequently,  no  legal  event  as  to  them  to 
authorize  the  taxation  of  costs  thereon*  It  was  then  put 
in  argument,  as  suggested  by  the  Court  in  this  case,  that 
the  finding  upon  one  issue  rendered  the  others  imma- 
terial, and  that  the  Judge  might  discharge  the  jury  as  to 
the  rest.  The  Court,  however,  said,  that  "  where  a  cause 
and  all  matters  in  difference  are  referred  to  an  arbiti*ator, 
and  the  costs  are  directed  to  abide  the  evtot,  he  must 
decide  on  the  whole  cause."  In  this  case  it  was  a  term  of 
the  submission  that  the  whole  of  the  causes  should  be  de- 
cided. As  it  is,  how  can  the  costs  as  to  any  one  of  the 
pleas  setting  up  the  rights  of  Hardiman  be  ascertained! 
The  arbitrator  has  used  different  terms  in  disposing  of  the 
two  causes:  as  to  the  one  which  was  at  issue,  he  says 
the  defendants  are  not  guilty;  as  to  the  other,  he  sayathe 
plaintiff  has  no  cause  of  action;-  that  maybe  consistent 
with  the  plaintiff*s  having  succeeded  or  having  failed  on 
the  general  issue ;  the  taxing  officer  could  not  deal  with 
the  finding  in  that  respect.  [Lord  Lyndhursty  C.  B. — In 
Cossey  v.  Diggons  (a),  "  where  an  avowry  stated  that 
the  defendant  held  the  premises  at  a  certain  yearly  rent, 
to  wit,  the  yearly  rent  of  721, ;  and  the  plaintiff  pleaded, 
Jirst,  non  tenuity  and  secondly ^  riens  in  arrear;  and  the  first 
plea  was  found  for  the  plaintiff:  it  was  held,  that  the  se- 
cond plea  became  thereby  immaterial,  and  that  the  pro- 
per course  was  to  discharge  the  jury  from  finding  any  ver- 
dict upon  it;  but  that,  if  any  verdict  was  entered  upon  it, 
it  must  be  for  the  plaintiff.]  In  Cossey  v.  Diggons  it 
was  suggested  that  the  proper  course  would  be  to  dis- 
charge the  jury;  and  assuming  that  the  parties  assent  to  it. 


(«)  2  B.  &  Aid.  546. 
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it  is  in  many  cases  the  proper  course.  But  in  this  case  it  Exch.  of  Pleas, 
is  not  necessary  to  argue  that  the  Judge  has  no  power  t6 
discbarge  the  jury,  for  here  it  was  agreed  that  the  entire 
cause  should  be  disposed  of.  The  authorities  shew  that 
the  arbitrator^  when  he  takes  upon  himself  a  reference  of 
an  entire  ciause,  has  not  the  power  to  leave  any  part  of  it  un- 
disposed of.  Norris  v.  Daniel  is  a  strong  authority.  Ap- 
plying that  case  to  the  present,  how  could  a  judgment  be 
entered  up?  Had  the  arbitrator  awarded  that ''  as  to  the 
other  issuesi  the  jury  be  discharged  from  giving  any  ver- 
dict/' there  might  have  been  more  difficulty  in  supporting 
this  objection;  but  even  then  it  might  have  been  objected 
that  he  had  no  right  to  do  ^o.  Had  the  arbitrator  found, 
as  regards  these  parties,  against  the  rights  of  Hardiman 
set  up  by  them,  they  would  have  been  estopped  in  any 
future  dispute  from  setting  up  those  rights  again.  In  the 
case  of  Hancock  v.  Welch  and  Another  (a),  which  was  an 
action  of  replevin  between  the  assignees  of  a  bankrupt, 
(who  was  formerly  tenant  to  A,)  and  the  bailiff  who  dis- 
trained, one  issue  was,  whether  the  assignees  were  tenants 
to  A,\  and  it  was  held  that  a  verdict  against  the  assignees  on 
this  issue  was  afterwards  conclusive  as  to  the  tenancy  of  the 
assignees  in  an  action  brought  by  A.  for  rent.  Supposing 
in  this  case  that  the  issue  had  been  found  giving  certain 
rights  to  Hardiman^  and  in  a  subsequent  action  between 
the  Marquis  of  Anglesea  and  Hardiman^  those  rights 
should  come  into  dispute,  it  is  submitted  that  the  finding 
would  be  evidence  against  the  Marquis  of  Anglesea.  So, 
in  Kinnersley  v.  Orpe  (6),  it  was  held  that  the  circum- 
stance of  the  parties  being  entirely  different,  the  one  being 
a  servant  under  the  other,  could  not  make  any  difference 
when  the  two  real  parties  came  into  dispute  afterwards. 
Now  if  Hardiman  would  have  a  right  to  use  this  record 
against  the  Marquis,  the  Marquis  would  have  a  right  to 


(fl)  I  Stark.  N.  P.  C.  347. 


(6)  2  Doug.  617. 
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Bxeh.  of  Pleat,  usc  it  against  Hardiman  on  proof  of  the  fact  that  JDibken 

had  acted  as  the  servant  of  Hardiman  and  under  his  au- 
thority. It  was  therefore  important  that  the  arbitrator 
should  have  found  the  extent  of  these  rights;  and  he  not 
having  done  so,  but  passed  them  by  unnoticed  and  undis- 
posed of,  contrary  to  the  terms  of  the  submission,  the 
award- cannot  be  supported.  [He  was  then  proceeding  to 
argue  on  the  special  facts  found  by  the  arbitrator,  when 
the  Court  intimated  that  they  thought  it  more  convenient 
to  hear  the  counsel  on  the  other  side,  on  the  points 
already  argued.] 


Manning,  conird, — In  the  beginning  of  the  argument 
on  the  other  side,  it  appears  to  have  been  admitted  that 
Hatdiman^s  rights  were  not  to  be  inquired  into  unlen  he 
consented  to  become  a  party  to  the  reference;  but  latterly 
it  has  been  argued,  that  although  he  did  not  come  into 
the  reference,  yet  that  a  finding  upon  one  of  those  issues 
as  to  the  right  pleaded  under  Hardiman  might  have 
been  used  as  between  Hardiman  and  the  Marquis  on  a 
future  trial  between  them.  That  is  not  so;  and  even 
if  it  were,  it  would  not  render  it  necessary  for  the  jury 
or  the  arbitrator  to  find  on  that  issue.  After  the  rights 
of  the  parties  to  the  cause  were  decided,  neither  the 
jury  nor  the  arbitrator  could  have  been  called  upon  to 
try  an  issue  relative  to  the  rights  of  Hardiman,  for  the 
purpose  of  raising  an  estoppel  as  between  Hardiman  and 
the  Marquis  of  Anglesea  on  a  future  occasion.  Neither 
was  the  disposition  of  that  right  under  these  circumstances 
in  the  contemplation  of  the  parties;  because  there  is  an 
express  provision  that  Hardiman' s  rights  are  only  to  be 
decided  on  in  case  he  consents  to  become  a  party  to  the 
reference.  In  Wykes  v.  Shipton  there  was  an  issue  joined 
upon  a  new  assignment,  and  the  party  to  whom  the  cause 
was  referred  did  not  assess  the  damages  upon  that  new 
assignment;  and  it  being  quite  clear  that  the  Court  could 
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not  assess  the  damages,  there  were  no  materials  upon  Bxch,  of  PUat, 
which  judgment  could  be  entered  up.  But,  in  the  present 
case,  every  thing  is  found  which  is  necessary  to  enter  up 
judgment.  In  the  case  against  Dibben  and  LiU^  the  arbi- 
trator has  found  that  the  defendants  **  were  not  guilty  of 
the  trespasses  laid  in  the  declaration."  Now,  suppose  the 
case  had  been  tried,  and  the  jury  had  found  that  the  de- 
fendants had  not  committed  the  trespass  alleged  in  the  de- 
claration, if  the  Judge  were  to  go  on  and  ask  the  jury  what 
they  found  on  the  other  issues,  he  would  in  effect  have 
said  this: — **  You  have  found  that  no  trespass  was  com- 
mitted; but  I  now  ask  you  what  your  opinion  is  as  to  the 
existence  of  this  right  of  common,  assuming  that  the  tres- 
pass was  committed?''  which  would  be  absurd.  The  course 
ordinarily  pursued  in  such  a  case  is  to  discharge  the  jury 
from  finding  as  to  the  other  issues.  It  is  here  said,  how- 
ever, that  that  cannot  be  done  without  the  consent  of  the 
parties;  but  all  consent  must  be  perfectly  nugatory,  as 
the  learned  Judge  has  no  right,  when  the  jury  have  found 
that  the  trespass  was  not  committed,  to  ask  them  what 
they  would  find  upon  the  assumption  that  it  was  com- 
mitted. In  Mr.  Serjeant  Williams'  note  to  Lawe  v.  King  (a), 
it  is  thus  laid  down : — ''  So  where  several  pleas  are  pleaded 
since  the  stat.  4  &  5  Anne^  c.  16,  all  of  them  going  to 
destroy  the  action,  and  one  or  more  issues  are  joined  on 
some  of  the  pleas,  and  there  are  one  or  more  demurrers  to 
the  rest;  if  the  Court  determine  the  demurrers  in  favour 
of  the  defendant  before  the  issues  are  tried,  they  shall  not 
be  tried :  and  ii  after  the  trial,  it  shall  make  no  difference, 
for  in  each  case  judgment  of  nil  capiat  shall  be  given 
against  the  plaintiff."  That  shews  that,  there  being  a 
judgment  on  demurrer,  establishing  one  of  the  defences 
going  to  the  whole  action,  the  other  issues  are  become 
immaterial,  and  are  entirely  to  be  disregarded.     [Lord 


(a)  1  Saund.  80,  n.  (1).    See  aUo  2  Saund.  300,  n.  (3). 
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without  any  trespass  having  been  committed^  which  the 
Court  will  not  suffer  to  be  done*  In  Cosseyv.  DigganM{a)f 
the  Court  said^  that,  by  the  finding  of  the  jury  upon  the 
first  issue,  the  second  became  wholly  immaterial,  and  that 
the  proper  course  would  have  been  to  have  discharged 
the  jury  from  finding  any  verdict  at  all  upon  that  issue; 
as,  however,  no  verdict  had  been  entered  at  all  upon  the 
record,  they  said  that  at  present  they  had  no  jurisdiction.] 
In  Barber  v,  Dixon  (6),  which  was  an  action  on  tbe  case 
for  disturbance  of  common,  the  general  issue  was  pleaded, 
with  a  justification  under  a  custom  for  commoners  to  in- 
close ad  libitum.  The  defendant  succeeded  in  proving 
that  plea,  and  a  general  verdict  was  returned  for  the  de- 
fendant. On  an  application  to  the  Court  for  a  new  trial, 
on  the  ground  that  the  plea  of  not  guilty  should  have  been 
found  for  the  plaintiff,  the  Court  refused  the  motion, 
saying*  that  where  several  pleas  are  pleaded,  and  each 
goes  to  the  whole  declaration,  if  any  one  which  absolutely 
destroys  the  plaintiff's  right  is  proved,  a  general  verdict 
for  the  defendant  is  right.  In  Hicks  v.  Keais  (c),  the 
Court  said,  the  proper  course  was  for  the  jury  to  be  dis- 
charged from  giving  a  verdict  upon  issues  which  had 
become  immaterial,  upon  the  finding  of  one  issue  which 
determined  the  case  in  favour  of  tbe  defendant;  and  if, 
afterwards,  the  verdict  so  found  for  the  defendant  is  im- 
peached, the  proper  course  is  to  issue  a  venire  de  novo^ 
for  the  purpose  of  trying  those  issues  which  had  so  be- 
come immateriaL  [Lord  Lyndhurst^  C.  B. — Assuming 
that  the  Judge  at  Nisi  Prius  bad  a  right  to  discharge  the 
jury,  adverse  to  the  wish  of  the  opposite  party,  the  next 
question  is,  what  is  the  effect  of  this  finding  of  the  arbi- 
trator ?     He  has  not  directed  that  it  should  be  entered 


(a)  2  B.  &  Aid.  546.  (6)  1  VTilson,  44. 

(c)  4B.&0.69;6D.&R.68. 
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upon  the  record,  that  the  jury  were  discharged  on  finding  Exeh.rfPieat, 
a  verdict  as  to  one  issue.]  The  arbitrator  is  himself  the 
jury :  and  if  the  cause  had  been  tried,  the  jury  would 
have  said  nothing  as  to  the  other  issues ;  the  form  of  the 
entry  of  the  discharge  of  the  jury  is  merely  for  the  pur- 
pose of  meeting  the  oath  which  they  have  taken,  as  they 
are  sworn  to  try  the  issues  joined  between  the  parties. 
That  is  a  mere  useless  form.  [Lord  Lyndkurst,  C.  B. 
How  do  you  say  that  judgment  could  be  entered  up  upon 
this  record?]  By  passing  over  those  issues  in  perfect 
silence ;  viz.  there  would  be  an  entry  on  the  record  of  a 
verdict  negativing  the  commission  of  the  trespass.  [Lord 
Lyndhurst^  C.  B. — ^Then  the  arbitrator,  having  been  sub- 
stituted for  the  jury,  has  done  that  which  the  jury  would 
have  done,  viz.  said  nothing  whatever  as  to  the  other 
issues.  The  costs,  therefore,  in  this  case,  would  be  taxed 
in  the  same  way  as  if  the  jury  had  been  discharged  at 
Nut  Priug^l 

But  it  has  been  contended,  that  even  supposing,  as  a 
general  rule,  that  the  jury  are  not  bound  to  go  on  to  find 
the  other  special  issues  after  they  have  found  one  issue 
for  the  defendant,  yet  that,  in  this  case,  the  terms  of  the 
submission  are  such  as  to  impose  an  obligation  on  the 
arbitrator  to  find  the  other  issues.  [Lord  LyndAurst,  C. 
B. — ^That  question  depends  on  the  special  terms  of  the 
submission.]  After  stating  that  the  causes  were  agreed  to 
be  referred,  and  that,  with  reference  to  the  question 
between  the  parties,  old  Af ay-day  was  to  be  taken  to  be 
the  ISth  of  May,  the  submission  goes  on  to  state,  that 
''the  said  arbitrator  is  also  to  ascertain  the  rights  of 
common  and  all  other  rights  of  the  parties  to  the  reference, 
in  relation  to  the  premises  referred  to  in  the  pleadings^  in 
these  causes,  and  to  which  part  or  parts  of  the  said  pre- 
mises respectively  such  rights  or  any  of  them  extend.'* 
It  then  proceeds  to  order  how  the  costs  are  to  be  taxed, 
and  then  provides,  that  ''  John  Hardiman  and  any  other 
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person  having,  or  claiming  to  have,  rights  of  commoD  or 
any  other  rights  on  the  commons  or  woods  referred  to  in 
the  pleadings,  were  to  be  at  liberty  to  become  parties  to 
the  reference."  But  no  other  parties  having  consented  to 
come  in,  of  course  the  parties  to  the  reference  are  merely 
the  parties  to  the  causes.  The  submission  then  goes  on 
to  state,  that ''  it  is  agreed  that  no  technical  variance  in 
the  statement  of  the  number  of  the  cattle  in  respect  of 
which  the  rights  set  forth  in  the  declaration  are  claimed, 
or  other  technical  variance,  matter,  or  object  which  could 
prevent  a  decision  of  the  causes  on  the  merits,  shall  be 
taken  or  allowed  on  either  side.  But  the  said  arbitrator 
is  to  have  power  to  allow  of  any  amendment  of  the  plead- 
ings and  record,  in  respect  of  any  variance  between  the 
evidence  and  the  pleadings,  which  a  Judge  at  Nisi  Prius 
would  have  had  in  case  the  variance  had  arisen  in  respect 
of  a  matter  in  writing."  The  submission,  therefore, 
embraces  two  distinct  matters :  one,  a  reference  of  the 
cause ;  another,  a  direction  to  the  arbitrator  to  ascertain 
the  rights  of  the  parties  to  the  reference.  Now,  it  is  said, 
that,  inasmuch  as  it  appears  by  that  part  of  the  award 
which  ascertains  the  rights  of  the  parties,  that  Lill  had 
no  right,  if  the  arbitrator  had  gone  on  to  inquire  how  that 
issue  ought  to  be  disposed  of,  he  must  have  found  that 
Lill  had  not  the  right  set  up  in  the  pleas,  and  that  if  any 
verdict  had  been  found  on  that  issue,  it  should  be  entered 
for  the  plaintiff,  negativing  the  rights  of  LiU.  But  that  is 
not  a  necessary  consequence  here ;  for,  although  the  arbitra- 
tor has,  with  reference  to  a  prospective  enjoyment  of  the 
property,  found  that  Lill  had  no  rights,  nan  constcU  that 
he  had  no  right  at  the  time  of  the  pleading,  as  he  might 
have  parted  with  that  right  subsequently.  [Lord  Lynd- 
hurst y  C.  B. — It  does  not  appear  to  me,  that  LiU  stands 
in  a  different  situation  from  the  other  parties,  because 
the  arbitrator,  having  disposed  of  the  question  between 
the   parties,  decided   what  were  the  rights  of  Dibben, 
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Lillf  and  Peyton.  The  arbitrator,  on  finding  certain  ^'c^  9f  ^fe«*» 
rights  to  belong  to  Dibben,  has  in  fact  found  and  affirmed 
some  of  the  special  pleas  in  substance,  and  has  negatived 
nothing  with  respect  to  LilL  The  argument  for  the  Mar- 
quis of  Anglesea  is,  that,  to  the  extent  to  which  that  goes, 
the  arbitrator  having  come  to  a  conclusion  in  point  of  fact, 
he  ought  to  have  applied  that  conclusion  to  the  whole  re- 
cord, and  found  verdicts  accordingly.]  There  is  no  foun- 
dation for  that  argument.  Immediately  upon  a  verdict 
being  found  for  the  defendants  upon  the  general  issue,  the 
jury  would  have  no  right  to  go  on,  and  the  Judge  who  tried 
the  cause  would  have  had  no  right  to  permit  the  jury  to 
go  on,  to  consider  the  other  questions  raised  upon  the  re- 
cord. [Lord  Lffndhurst,  C.  B. — Had  not  this  tribunal 
the  right  to  do  so  in  this  particular  instance,  where  it  is 
part  of  the  matter  submitted,  to  find  what  the  rights  of 
the  parties  are?]  The  direction  to  the  arbitrator  being 
to  ascertain  what  the  rights  of  the  parties  are,  it  is  clear 
that  the  direction  was  given  with  reference  to  a  provision 
for  the  future  enjoyment  of  the  property,  and  was  not 
meant  to  alter  or  extend  the  duty  of  the  arbitrator  with 
respect  to  the  finding  of  the  issues  on  the  record.  In 
Jackson  v.  Yabsley  {a),  it  was  decided  that  an  award  is 
sufficient,  if,  looking  at  the  whole  of  it,  it  appears  that 
the  matter  is  determined.  And  the  award  in  the  third 
cause,  that  the  plaintiff  had  no  cause  of  action  against 
the  defendants,  is  sufficiently  certain ;  for  it  must  be  in- 
ferred that  the  arbitrator  considered  the  claims  of  both 
parties,  and  awarded  accordingly.  Hayllar  v.  Ellis  (b). 
Nor  could  he  award  more  specifically,  no  issues  being  yet 
raised  in  that  cause. 


Barstow,  in  reply. — Even  assuming  that  a  Judge  at 
Nisi  Prius  has  the  power  to  discharge  a  jury  from  finding 


(a)  5  B.  &  Aid.  848. 
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'^«*-^^'««*  a  verdict  on  issues  Hcbich  he  may  think  have  become  im- 

material,  it  is  requisite  that  be  should  execute  that  power, 
and  that  it  should  appear  on  the  Nisi  Prius  record.  In 
Powell  V.  Sonnett  it  appeared  upon  the  record  that  the 
Judge  at  Nisi  Prius  had  ordered  the  jury  to  be  discharged 
from  finding  as  to  the  immaterial  issues,  and  therefore  in 
that  case  the  record  could  be  made  up.  In  this  case  the 
parties  are  at  issue,  and  jury  process  is  awarded  for  the 
purpose  of  trying  all  the  issues.  If  a  writ  of  error  were 
brought,  the  Court  would  only  send  up  to  the  Court  of 
ert or  a  roll  which  would  shew  that  upon  all  these  issues  a 
jury  had  been  impannelled  and  sworn,  and  had  only  found 
a  verdict  for  the  defendant  upon  the  plea  of  not  guilty, 
and  what  had  become  of  all  the  other  issues  would  not 
appear,  which  would  shew  the  record  to  be  perfectly  in- 
complete. Even  conceding  the  authority  of  the  Judge  at 
Nisi  Prius  to  discharge  the  jury,  and  putting  the  arin* 
trator  in  the  same  situation  as  a  jury,  he  has  not  exercised 
that  jurisdiction.  In  his  capacity  as  jury  be  has  not 
found  either  one  way  or  the  other;  and  in  his  capacity  as 
a  Judge  he  has  not  directed  the  jury  to  be  discharged. 
[Lord  Lyndhurst^  C.  B. — The  question  is,  whether  the 
award  is  8u£Scient  to  shew  distinctly  what  the  arbitrator 
meant?  If  error  were  brought  on  this  record  the  officer 
of  the  Court  would  model  the  entry  on  the  Nisi  Prius 
record,  according  to  the  award,  **  that  a  verdict  be 
entered  for  the  defendants  accordingly."]  The  record 
must  be  made  up  in  one  of  two  ways,  either  by  the 
Court  taking  upon  themselves  to  order  that  the  jury 
be  discharged  as  to  the  issues  not  found,  or  by  the 
Court  making  up  the  record  upon  all  the  issues.  If  all 
the  issues  were  to  be  entered  for  the  defendants,  under 
the  words,  **  that  a  verdict  be  entered  for  the  defendants 
accordingly,"  the  general  rights  claimed  by  them  in  their 
pleas  would  be  affirmed,  though  they  have  not  been  found 
by  the  arbitrator  to  exist. 
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On  a  subsequent  day  in  this  term,  Barstow  was  heard  Exch,  rf  Pleat, 
on  the  other  points  in  the  rule. — The  rule  is  two-fold.  It 
first  calls  on  the  defendants  to  shew  cause  why  the  award 
should  not  be  set  aside;  but  assiunifig  that  the  award  is  to 
be  maintained,  it  then  calls  upon  them  to  shew  cause  why 
aU  the  issues  which  are  not  found  by  the  arbitrator  in  fa- 
vour of  the  defendants  should  not  be  entered  for  the 
Marquis;  and,  thirdly,  in  pursuance  of  leave  given  by  tlie 
arbitrator,  why  verdicts  should  not  be  entered  for  the 
Marquis  of  Anglesea  on  certain  counts  in  the  declaration. 
The  first  point  is,  whether  all  the  issues  which  have  not 
been  specifically  found  by  the  arbitrator  are  not  to  be  en- 
tered for  the  Marquis^  [Parke^  B.— It  does  not  appear 
that  he  was  required  to  find  specifically  upon  those 
issues  with  a  view  to  the  costs,  and  it  is  only  in  that 
point  of  view  that  it  could  be  material,  the  verdict  being 
entered  for  the  defendants  upon  the  general  issue.  Lord 
Lffndhursi,  C«  B. — As  Hardiman  did  not  come  in,  I  am 
satisfied  that  the  arbitrator  was  not  bound  to  find  as  to 
HardimafCs  title,  unless  he  had  been  required  to  find  upon 
that  issue  with  a  view  to  the  costs.  There  still  is  the  ques- 
tion how  the  record  is  to  be  made  up,  with  regard  to  the 
taxaticm  of  costs.  [Lord  Lyndhurst^  C.  B. — The  record 
win  be  made  up  precisely  in  the  same  way  as  if  the  cause 
had  been  tried  at  Nisi  Prius,  and  the  jury  discharged. 
Parke,  B. — The  defendants  upon  the  plea  of  not  guilty 
will  have  the  general  costs  of  the  cause,  and  neither  party 
will  have  the  costs  of  those  issues  which  have  not  been 
determined.] 

The  remaining  point  arises  on  the  special  facts  stated 
by  the  arbitrator  for-the  opinion  of  the  Court,  and  relates 
to  the  case  o(  Dibben  v.  The  Marquis  of  Anglesea.  It  is 
submitted  on  the  facts  stated,  that  the  verdict  ought  to  be 
entered  for  the  plaintiflTon  the  third,  fourth,  and  fideenth 
counts  only,  and  for  the  defendant  upon  the  ninth  and  tenth 
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counts  of  the  declaration ;  and  that  the  damages  ought  to 
be  reduced  to  the  sum  of  one  shilling,  pursuant  to  the 
terms  of  the  award.  The  arbitrator  has  submitted  the 
proposition  in  this  way,  that  if  the  Marquis  is  entitled  to 
fence  and  keep  out  the  cattle  for  a  longer  space  of  time 
than  five  years,  and  that  the  plaintiff  in  Dibben  v.  The 
Marquis  of  Anglesea  is  not  entitled  to  a  verdict  on  the 
ninth  and  tenth  counts,  then  he  awards,  that  a  verdict  be 
entered  on  those  counts  in  favour  of  the  defendant.  That 
the  proposition  must  be  answered  in  favour  of  the  defen- 
dant in  that  action — Firstf  by  stat.  22  Edw.  4,  c.  7,  the 
Marquis  was  entitled,  as  owner  of  the  woods  in  the  chase, 
to  keep  out  commonable  cattle  for  seven  years,  whatever 
might  be  the  period  of  the  growth  of  the  wood;  and,  se- 
condly^ by  the  statutes  35  Hen.  8,  c.  16,  and  14  Eliz.  c 
25,  he  was  entitled,  as  such  owner,  to  keep  out  common- 
able cattle  for  the  different  times  pointed  out  by  those 
statutes,  with  reference  to  the  growth  of  the  wood;  bat 
for  not  less  than  seven  years  from  the  last  cutting  of  the 
wood.  The  opinion  at  which  the  Court  will  arrive  on 
these  points  may  govern  the  entry  of  the  judgment  on  the 
issues  in  the  cause  of  The  Marquis  of  Anglesea  v.  Dib- 
ben and  LilL  On  the  first  point,  the  stat.  22  Edw.  4, 
c.  7,  recites,  **  that  divers  subjects,  having  woods  growing 
on  their  own  ground  within  forests  and  chases  in  England^ 
or  purlieus  of  the  same,  have  cut  their  said  wood,  because 
they  might  not  before  time  cope  or  inclose  their  said 
ground  to  save  the  young  spring  of  their  wood  so  cut  any 
longer  time  than  for  three  years,  the  same  young  spring 
hath  been  in  times  past  and  daily  is  destroyed  with  beasts 
and  cattle  of  the  same  forest,  chases,  and  purlieus,  to  the 
great  hindrance,  &c.,  and  to  the  likely  destruction  of  the 
same  forests,  chases,  and  purlieus."  It  then  enacts,  "  that, 
if  any  subject,  having  wood  of  his  own  growing  on  his  own 
ground  within  any  forest,  chase,  &c.,  shall  fell,  by  licence 
of  the  king  or  his  heirs,  in  his  forests,  chases,  or  purlieus. 
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or  without  licence  in  the  forest,  &c.y  of  any  other  person,  Exeh.  of  Pietu, 
or  make  any  sale  of  the  same  wood,  it  shall  be  lawful  to 
the  same  subjects,  owners  of  the  same  ground  whereon 
the  wood  so  felled  did  grow,  and  to  other  such  persons  to 
whom  such  wood  shall  happen  to  be  sold,  immediately 
after  the  wood  so  felled,  to  cope  and  inclose  the  same 
ground  with  sufficient  hedges  able  to  keep  out  all  manner 
of  beasts  and  cattle  forth  of  the  same  ground,  for  the  pre- 
serving of  their  young  spring ;  and  the  same  hedges  so 
made  may  keep  continually  for  seven  years  next  after  the 
same  inclosing,  and  repair  and  sustain  the  same  as  often 
as  shall  need  within  the  same  seven  years."  Next  comes 
the  35  Hen.  8,  c.  17,  which  enacts,  by  section  5,  *'  that 
owners  of  woods  or  coppices  set  with  great  trees  above 
twenty-four  years  growth,  shall,  at  the  felling  or  weeding 
thereof,  leave  twelve  of  them  per  acre  to  be  preserved  by 
them  for  twenty  years  next  after  the  felling,  and  shall,  for 
seven  years  then  next  following,  sufficiently  inclose  them 
or  the  springs  thereof,  and  otherwise  save  and  preserve 
from  the  destruction  thereof  by  any  manner  of  cattle  or 
beasts.*'  By  section  7  it  is  enacted,  that  it  shall  not  be 
lawful  for  persons  having  woods  or  underwood,  wherein 
any  other  justly  hath  used  time  out  of  man*s  remembrance 
to  have  common  of  pasture,  to  fell  the  same  till  the  fourth 
part  of  the  wood  is  severed,  set  out,  and  sufficiently  in- 
closed in  the  manner  thereby  provided.  And  by  section  8, 
the  part  so  severed,  bounded,  and  set  out,  after  every 
felling  or  cutting  down  of  the  coppice,  woods,  or  under- 
woods, for  the  time  being  in  or  upon  the  same,  by  autho- 
rity of  the  act,  shall  be  sufficiently  inclosed  and  fenced, 
and  the  inclosure  thereof  sufficiently  and  continually  kept, 
made,  repaired,  preserved,  and  maintained,  by  the  space 
of  seven  years  next  after  every  felling  thereof,  on  the 
same  penalties  as  in  section  5:  and  no  beasts  or  cattle 
during  the  next  seven  years  shall  willingly,  by  any  person 
or  persons,  be  put  in,  or  shall  be  suffered  to  feed  or  to 
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£m*.  o/  Pbut,  continue  in  any  parcel  of  any  such  part  so  set  forth  as 

aforesaid,  during  seven  years  next  after  the  felling  thereof^ 
on  a  penalty  of  fourpence  for  every  beast  put  in  or  wilfully 
suffered  to  be  put  in.  The  statute  ISEUx.  c.25,  s.  18, 
enacts,  that  all  manner  of  woods  or  coppice  intended  by 
SSHen.  8,  c.  17,  to  be  inclosed,  and  the  springs  thereof 
preserved,  shall  be  sufficiently  inclosed,  or  the  springs 
thereof  otherwise  saved  from  destruction,  for  two  full  years 
more  than  in  S5  Hen.  8,  c«  17,  is  limited,  according  to  the 
age  of  the  woods  ibUed ;  and  provides,  that  no  cattle  shall 
be  put  in  any  coppice  woods  kidosed  to  be  preserved, 
from  the  time  of  fall  thereof  till  the  end  of  five  years,  nor 
from  the  end  of  five  years,  any  other  cattle  but  calves 
and  yearling  colts  only,  till  the  end  of  six  years,  if  the 
wood  was  under  the  age  of  fourteen  years  at  the  last  fail, 
or  until  eight  years,  if  the  wood  was  above  the  age  of 
fourteen  years  at  the  last  faU,  &c.  Then  the  Marquis 
was  compelled  by  statute  Hen.  8  to  keep  all  commonable 
cattle  out  of  the  felled  coppices  for  seven  years  after  the 
fall,  for  that  exclusion  was  intended  by  the  acts  for  the 
public  object  of  preserving  timber  and  wood,  by  suspend- 
ing the  rights  of  the  commoners  (a).  The  acts  therefore 
apply,  though  the  subsequent  grant  of  the  Marquis  of 
ffiltshire  to  the  predecessors  of  Dibben,  Peyton^  &c., 
contained  no  words  of  exclusion.  Nor  can  the  stat.  35 
Hen.  8,  c.  17,  be  called  obsolete.  The  29  Geo.  3,  c.  36, 
s.  1,  recites,  that,  the  general  provisions  of  35  Hen.  8  not 
having  been  duly  put  in  execution,  owners  of  woods  wherein 
others  have  common  of  pasture  may,  with  assent  of  the 
majority  of  commoners,  inclose  for  growth  of  timber  or 
underwood  any  part  of  such  woods,  for  such  time  and  on 
such  conditions  as  to  recompense  as  shall  be  agreed.  The 
subsequent  acts,  31  Geo.  S,  c.  41,  and  10  Geo.  3,  c.  42, 
s.  7>  regulate  the  recompense  to  be  paid.  The  protection  of 


(a)  Shepp.  Touch.  70. 
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the  spot  while  it  remains  woodland  is  all  that  is  here  con*  ^<^  </  Pf^f^ff 
tended  for.  [Lord  Lyndhurst^  C.  B. — The  act  35  Hen.  8, 
c.  17y  which  bj  section  9  imposes  certain  restrictions 
on  the  cutting  of  woods  hj  the  owners,  confioes  those 
restrictions  to  cases  of  commons  existing  beyond  man's 
remembrance,  as  in  section  7.  In  so  doing,  the  legisla* 
ture  might  have  relied  that  hn  future  grants  to  be  made 
of  commons,  arrangements  would  be  made  to  protect  the 
righta  of  the  owners  of  woods.]  The  object  of  protecting 
woods  from  cattle  being  the  same,  whether  the  right  of 
pasture  claimed  rested  on  grant  or  immemorial  prescription, 
was  equally  within  the  intention  of  the  statute.  The  ob- 
ject in  view  never  could  be  answered  by  allowing  cattle  to 
come  in  within  a  shorter  time  in  the  case  of  a  right  founded 
upon  a  grant,  than  in  one  founded  upon  prescription. 
There  is  a  whole  class  of  cases,  most  of  which  are  cited 
in  ihe  late  case  of  WethereU  v.  Jones  (a),  which  shew  that 
an  action  cannot  be  maintained  where  the  contract  or  the 
act  done  was  against  an  express  statutory  provision  of  an 
act  made  for  the  public  benefit.  In  WethereU  v.  Jonen, 
Lord  Tenierden  says,  "  Where  a  contract  which  a  plaintiff 
seeks  to  enforce  is  expressly  or  by  implication  forbidden 
by  the  statute  or  common  law,  no  Court  will  lend  its  as- 
sistance to  give  it  effect."  It  is  submitted  that  this  grant 
must  be  understood  to  have  the  legal  implied  exception; 
and  if  the  grantor  had  expressly  said,  I  give  you  the 
power  to  do  this,  notwithstanding  the  statute,  the  grant 
would  either  be  void  in  totOi  or  at  all  events  as  to  that 
part  which  miHtated  against  the  provisions  of  the  act  of 
Parliament.  If,  however,  the  Court  should  think  that  the 
statutes  35  Hen.  8  and  13  EU».  do  not  apply  to  com- 
moners,, it  will  be  necessary  to  refer  to  the  statute  92  Edw. 


(a)  3  B.  &  Adol.  221.  See 
Bemley  v.  Bignold,  5  B.  &  Aid. 
335 ;  Langton  v.  HugheSy  1  M .  & 
Selw.  593;  Law  v.  Hodgson,   11 


East,  300;  Little  v.  PooUf  9  B. 
&  C.  192;  Brown  Y.  Duncan,  10 
B.&C.  193;  5M.  &R.  114. 
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Bxeh.  of  Pieoi,  4,  wbich  gives  power  to  the  owners  of  woods  to  exclude  all 

cattle  for  seven  years  after  the  catting,  independent  of 
any  of  the  questions  already  stated*  In  Sir  Francis  Bar* 
ringtofCs  case  (a\  the  question  was,  whether  the  statute  22 
Edw.  4  did  apply  to  commoners ;  and  it  is  stated  by  Lord 
CokCf  that,  after  argument,  the  Judges  were  of  opinion  that 
it  did  not  apply  to  commoners,  but  to  the  owners  of  seve- 
ral woods,  from  which  it  would  be  supposed  that  the 
Judges  were  unanimous  in  opinion ;  but,  according  to  the 
report  in  Godbolt  (6),  one  of  the  Judges,  Mr.  Justice 
Warburton^  was  of  a  directly  contrary  opinion,  viz.  that 
the  statute  22  Edw*  4  did  apply  to  commoners ;  whilst 
Mr.  Justice  Walmsley^  who  went  over  the  points,  gave  his 
judgment  on  other  grounds,  and  gave  no  opinion  whether 
the  statute  did  or  did  not  apply  to  commoners.  Now  the 
decision  as  reported  by  Lord  Coke  cannot  be  maintained, 
because,  according  to  that  report,  the  owner  of  the  woods 
had  not  the  power  to  keep  out  cattle,  even  for  a  day,  as 
against  commoners,  which  could  not  be,  as  by  the  old 
forest  law  there  was  a  right  to  exclude  even  the  deer 
themselves  for  three  years  after  the  wood  was  cut;  and  it 
is  expressly  stated  in  a  different  part  of  the  report,  that 
there  was  a  right  to  exclude  for  three  years.  It  is  there- 
fore submitted  that  the  Marquis  of  Anglesea  is  entitled  to 
exclude  for  five  years — how  much  longer  is  perfectly  im- 
material. 


Mannings  conird. — The  question  in  this  case  is  now 
reduced  to  the  construction  of  the  statute  22  Edw.  4. 
\i\  Sir  Francis  BarringtofCs  case,  which  is  also  reported  in 
2  Brownlow,  289,  under  the  name  of  Chalk  v.  Peters,  it 
was  held,  that  the  statute  did  not  apply  to  commoners. 
The  statute  begins  by  reciting  that  which  is  inconsistent 
with  rights  of  common,  that  "our  said  lord  the  King, 


(a)  8  Co.  136. 


(6)  P.  167. 
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considering  that  divers  subjects  having  woods  in  their  Exeh,  of  PUat, 
own  ground  within  the  forest  of  Rockingham^  and  other 
forests  and  chases  within  his  realm  of  England,  or  pur- 
Keus  of  the  same,  which  have  cut  their  said  wood,  because 
the  same  subjects  might  not  before  time  cut  nor  inclose 
their  said  ground  to  save  the  young  spring  of  their  wood 
for  any  longer  time  than  three  years,  the  same  young 
spring  hath  been  in  times  past  and  daily  is  destroyed 
with  beasts  and  cattle  of  the  same  forests,  chases, 
and  purlieus,  to  the  great  hindrance  of  his  said  sub- 
jects,  as  of  his  deer  vert  and  venison  in  their  co- 
vert,  and  otherwise  likely  to  be  the  destruction  of 
the  same  forests,  chases,  and  purlieus."  It  then  pro- 
ceeds to  enact,  that,  '*  if  any  of  his  subjects,  having 
woods  of  his  own  growing  on  his  own  ground  within  any 
forest,  &c.,  shall  cut  the  same  wood,  or  part  thereof,  by 
licence  of  the  King  or  his  heirs,  in  his  forests,  &c.,  or 
without  licence  in  the  forest,  &c.  of  any  other  person,  &c. 
it  shall  be  lawful  to  the  same  subjects,  owners  of  the 
same  ground  whereupon  the  wood  so  cut  did  grow,  &c., 
immediately  after  the  wood  so  cut,  to  cope  and  inclose  the 
same  ground  with  suflScient  hedges,  able  to  keep  out  all 
manner  of  beasts  and  cattle  forth  of  the  same  ground,  for 
the  preserving  of  their  young  spring,  and  the  same  conti- 
nually keep,  by  the  space  of  seven  years  next  after  the 
same  inclosing,  &c.  and  repair  the  same  as  often  as  shall 
need,  within  the  same  seven  years,  without  suing  of  any 
other  licence  of  him  or  of  his  heirs  or  other  persons,  or 
any  of  their  officers  of  the  same  forests,  chases,  and  pur* 
lieus."  So  that  the  object  of  the  statute  was,  to  put  per- 
sons who  had  not  obtained  any  licence  of  the  King  to  in- 
close in  the  same  situation  as  if  they  had  obtained  that 
licence,  and  was  never  intended  to  affect  the  rights  of 
commoners  at  all.  That  is  the  natural  construction  of  the 
language  of  the  statute,  and  that  was  the  construction  put 
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Court  said,  **  The  said  act  doth  not  extend  to  the  wood  of 
a  subject  in  which  any  other  has  common^  but  only  to  a 
several  wood ;  for,  by  the  common  law,  he  who  has  a  wood 
in  which  another  has  common,  cannot  inclose  it  to  exclude 
the  commoner  of  his  common,  be  it  in  forest  or  chace,  or 
out  of  forest  or  chace.  But  he  who  has  a  sereral  wood  in 
a  forest  may,  afler  the  fall,  inclose  it  for  three  years, 
parvo  fouaio  ei  bassa  haia  secundum  assisam  foresUe, 
as  appears  by  the  €id  quod  damnum  in  the  Register^ 
257.  Then  it  appears  by  the  preamble  of  the  said  act^ 
that  it  extends  only  to  a  several  wood ;  for  it  recites,  that 
where  subjects  have  felled  their  woods,  &c.  they  could  not 
heretofore  inclose  their  ground  to  preserve  their  germens 
longer  than  three  years ;  which  proves  what  the  conunon 
law  was  before  in  such  case;  but  without  question  that 
extended  only  to  a  several  wood,  for  none  could  inclose  a 
wood  wherein  another  had  common  for  a  day,  &c«  But 
now  the  statute  has  enlarged  the  time  to  seven  years." 
[Lord  Lyndkurstf  C  B.-— The  language  there  used  is  clear 
and  distinct,  and  does  not  admit  of  a  very  easy  or  satisfac- 
tory answer ;  but  it  is  said  there  was  a  difference  of  opin- 
ion, according  to  the  report  in  GodbolL]  Although  it 
appears  by  that  report  that  Justice  Warburian  was  of  a 
contrary  opinion,  yet  he  does  not  give  any  reason  for  that 
opinion. 

Lord  Lyndhurst,  C.  B. — ^The  statute  of  the  22  Edw. 
4  provides,  that  it  shall  be  lawful  for  the  owner  of  a  wood 
to  do  so  and  so  if  he  thinks  proper;  may  he  not  aban- 
don that  right  which  the  act  of  Parliament  gives  him 
by  his  own  grant?  It  appears  to  me  that  the  act  of 
Parliament  does  not  apply  to  the  case  of  commoners. 
And  with  respect  to  the  statute  of  Henry  8,  it  appears  from 


(a)  8  Co.  136. 
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the  yery  language  of  the  clause  to  which  reference  has  been  Exch,  of  pieat, 
made,  that  it  does  not  apply  to  the  case  in  question; 
for  in  the  introduction  to  that  clause  it  says^  *^  That  it 
shall  not  be  lawful  for  any  person  or  persons,  which ,  after 
the  said  feast  of  St,  Michael^  shall  have  any  woods  or  un- 
derwoods wherein  any  other  person  or  persons  jointly  hath 
or  have  used,  time  out  of  man's  remembrance^  to  have 
common  of  pasture,  to  fell  or  cut  down  the  said  woods 
and  underwoods  there  growing  or  being,  or  that  shall 
grow  or  be  in  any  such  woods  or  underwoods,*'  except 
under  certain  regulations,  which  are  stated  in  the  clause ; 
and  then,  afterwards,  in  a  subsequent  section,  where  re- 
ference is  made  to  that  part  of  the  case  which  is  now 
relied  upon^  namely,  that  the  coppices  in  which  the  wood 
has  been  cut  down  shall  be  standing  for  seven  years,  the 
reference  is  made  to  the  intermediate  change,  which  has 
existed  *'  from  time  out  of  man's  remembrance."  Now, 
that  is  not  the  case  in  the  present  instance.  Here  the 
commons  are  claimed,  not  by  prescription,  but  by  grant. 
I  am  of  opinion,  therefore,  that  this  rule  ought  to  be  dis- 
charged. 


Parks,  B. — I  entirely  concur  in  opinion  with  the  Lord 
Chief  Baron,  and  entertain  no  doubt  about  it.  The  rule 
must  therefore  be  discharged. 

Rule  discharged. 


In  Michaelmas  Term  following,  Barstaw  applied  for  a 
rule  to  shew  cause  why  the  Master  should  not  review  his 
taxation  of  costs  in  the  case  of  the  Marquis  of  Anglesea 
V.  Peyton^  Dibben^  and  LiU^  in  which  he  had  allowed  the 
defendants  the  costs  of  all  the  pleas.  The  cause,  though 
not  at  issue,  had  been  included  in  the  submission  to  arbi- 
tration.    He  submitted  that  the  costs  ought  to  have  been 
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CA8B8  IN  THB  BXCHBQUER, 


DiBBBN 
V. 

Mirquis  of 
Amolesba. 


Eteh.  of  Pleat,  taxed  on  the  same  principle  as  in   the   action  against 

Dibben  and  lAU.  [Lord  Lyndhurst^  C.  B. — This  cause, 
though  it  had  only  proceeded  as  far  as  the  pleas,  was  re- 
ferred in  that  stage  of  it.  Now,  the  agreement  in  the 
submission  is,  ''  that  the  costs  of  the  respective  causes, 
and  of  so  much  of  the  reference  as  may  relate  to  the  said 
causes,  do  abide  the  event  of  the  said  causes  respectively;" 
so  that  they  do  not  depend  on  the  event  of  the  issues. 
As  there  was  no  issue  in  this  case,  the  arbitrator  had  no 
power  to  decide,  and  did  not  decide  anything  on  the 
pleas,  but  adjudged  that  the  plaintiff  had  no  cause  of  ac- 
tion. Then  all  the  costs  which  the  defendants  incurred 
in  their  defence,  must  necessarily  follow.]  He  then  ob- 
jected that  the  Master  had  allowed  the  defendants  the 
whole  costs  of  the  reference,  though  the  verdict,  which 
was  entered  generally  for  the  plaintiff,  was  only  entered 
by  the  arbitrator  on  one  issue;  and  many  of  the  eleven 
days  occupied  in  the  reference  were  spent  in  ascertaining 
the  rights  set  up  on  the  other  issues. 


Mannings  for  the  defendants.— The  ascertaining  of  the 
rights  of  the  commoners  on  the  reference  was  done  prin- 
cipally with  a  view  to  the  act  of  Parliament  in  contempla- 
tion, and  the  arbitrator  has  awarded  all  the  costs  over 
which  he  had  any  control  to  be  paid  by  the  Marquis. 

BarstoWf  in  support  of  the  rule. — At  all  events,  the 
plaintiff  is  entitled  to  the  costs  of  entering  up  the  judg- 
ment on  demurrer  to. the  sixth  plea  in  the  second  cause, 
in  favour  of  the  plaintiff. 


Lord  Lyndhurst,  C.B. — The  Master  informs  us  that 
be  allowed  the  Marquis  of  Anglesea  one  day's  expenses 
on  account  of  that  part  of  the  costs  of  the  reference  which 
applied  to  matters  not  in  issue  in  the  causes.  The  award 
of  costs  covers  the  whole* 
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Parke,  B. — The  costs  now  in  question  are  those  of  the  Exch,  of  PUas, 

1834. 
pleadings  only.     We  are  bound  by  the  order  of  reference 

directing  the  costs  to  abide  the  event  of  the  causes.  It 
might  have  been  made  a  part  of  that  order,  that  the  arbi- 
trator should  make  a  distinction  as  to  these  costs.  The 
arbitrator  has,  in  fact,  nonsuited  the  plaintiff.  He  ought 
to  have  been  asked  to  award  to  the  plaintiff  the  costs  of 
the  judgment  on  demurrer. 


DiBBEN 

V. 

Marquis  of 
Anolesea. 


Alderson,  B. — In  the  case  of  a  nonsuit,  all  the  costs 
are  taxed  against  the  plaintiff,  he  being  supposed  to  have 
agreed  to  that  step,  instead  of  insisting  upon  going  to  the 
jury.     This  case  is  similar  to  the  case  of  a  nonsuit. 

Rule  discharged. 


END  OF  EASTER  TERM. 
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PRINCIPAL    MATTERS. 


AFFIDAVIT. 

See  Practice. 

Setting  aside  Proceedikos, 

I.  Debt. 

An  affidavit  of  debt  for  money 
lent  and  advanced,  and  interest  here- 
on, is  bad.     Galium  v.  Leeson,     406 

II.  Intilling, 

Where  a  defendant  was  arrested 
by  a  wrong  name,  the  affidavit  to 
ground  a  motion  that  the  bail-bond  be 
delivered  up  to  be  cancelled,  must  be 
intitled  in  the  defendant's  right  name. 
Finch  v.  Cocker.  412 

III.   To  change  venue. 

Where  an  affidavit  to  change  the 
venue,  on  special  grounds,  states  facts 
shewing  that  the  debt  has  been  satis- 
fied, it  is  not  necessary  to  swear  that 
the  defendant  has  *'  a  good  defence 
on  the  merits,"  as  the  facts  sworn 
to  amount  to  a  good  defence.  John- 
son V.  Berrisford,  222 
AGENT. 

See  Attorney. 

AGREEMENT. 

Where  there  is  an  agreement  be- 
tween the  plaintiff  and  defendant  of 


ARBITRATOR. 

which  there  is  only  one  part,  the  party 
who  has  the  agreement  in  his  posses- 
sion ought,  when  applied  to,  to  give 
the  other  party  a  copy,  and  he  has  no 
right  to  impose  terms  as  a  condition 
for  so  doing.    Reid  v.  Coleman,  456 

AMBA'SSADOR. 

Privilege  from  arresU 

The  privilege  of  freedom  from 
arrest  of  an  ambassador's  servant  is 
the  privilege  of  the  ambassador  and 
not  of  the  servant.  Where  a  person 
alleged  to  be  a  domestic  servant  of  an 
ambassador  is  arrested,  and  neither 
the  ambassador  nor  anyone  on  his 
behalf  interferes,  the  Court  will  not 
discharge  the  defendant  out  of  cus- 
tody, unless  he  shews  a  clear  case  of 
bond  fide  service  as  a  domestic  ser- 
vant to  the  ambassador.  Fisher  v. 
Begrez,  240 

ARBITRATOR. 

See  Award. 

1 .  A  rule  to  set  aside  the  certificate 
of  an  arbitrator  ought  to  specify  the 
grounds  of  objection  to  it.  Whatley 
v.  Alorland,  d47 

eek2 


764 


ATTACHMENT. 


ATTORNEY. 


2,  On  a  cause  being  referred,  the 
plaintifT  attended  before  the  arbitrator 
by  counsel,  without  giving  the  defen- 
dant notice  of  his  intention  so  to  do. 
The  defendant  requested  an  adjourn- 
ment, to  give  him  time  to  instruct 
counsel ;  but  the  plaintiff  refused  to 
consent,  unless  the  defendant  paid 
the  costs  of  the  day.  The  arbitrator 
proceeded  ex  parte,  and  certified  in 
favour  of  the  plaintiff.  The  Court, 
on  motion,  stayed  the  certificate,  and 
referred  the  cause  back  to  the  arbi- 
trator, and  disallowed  the  plaintiff  his 
costs  of  the  day.  Whatley  v.  Mor* 
land,  347 

3.  The  Court  will  not  inquire  into 
the  validity  of  the  decision  of  an  arbi- 
trator in  point  of  law:  not  even 
where  the  arbitrator  had  merely 
power  to  certify.     Wilson  v.  King, 

689 
ARREST. 

1.  To  entitle  a  defendant  to  costs 
under  43  Geo.  3,  c.  46,  «.  3,  it  is 
essential  that  there  should  be  an 
arrest  as  well  as  a  holding  to  bail. 
Bateg  V.  Pilling,  374 

2.  Where  the  plaintiff  was  not,  at 
the  time  when  the  defendant  was  ar- 
rested, in  possession  of  the  bill  of 
exchange  on  which  the  action  was 
brought,  but  it  was  in  the  possession 
of  persons  to  whom  the  plaintiff 
was  indebted,  and  to  whom  he  had 
indorsed  it  over  ;  but  it  appeared  that 
those  persons  only  held  the  bill  as 
trustees  for  the  plaintiff,  and  that  they 
were  ready  to  give  up  possession  of 
the  bill  to  the  plaintiff  for  the  pur- 
poses of  the  suit: — Held,  that  the 
defendant  was  not  entitled  to  be  dis- 
charged out  of  custody.  Stones  v. 
Buti,  416 

ATTACHMENT. 

On  a  rule  nisi  for  an  attachment 
on  an  award,  no  objection  can  be 
taken  to  it  that  does  not  appear  on 
the  face  of  it.     Paull  v.  PauU,     235 


Where  the  reference  is  of  all  mat- 
ters in  difference,  and  the  award  re- 
cites a  reference  of  the  cause  only,  the 
variance  is  no  ground  for  opposing 
the  attachment.  Paull  v.  PauU,   235 

Where  an  attachment  is  resisted, 
on  the  ground  of  the  pendency  of  an 
action  on  the  award,  and  it  appears 
that  the  party  was  in  contempt  before 
the  action  was  commenced,  the  Court 
will  grant  the  attachment  on  the 
plaintiff's  undertaking  to  discontinue 
and  pay  costs.  Ibid, 

ATTORNEY. 

1 .  An  attorney,  sued  jointly  with 
an  unprivileged  person,  does  not  lose 
his  privilege  of  being  free  from  ar- 
rest, as  he  may  now  be  served  with 
a  copy  of  the  capias  under  which  the 
other  person  is  arrested,  pursuant  to 
the  provision  of  the  4th  section  of 
2  Will.  4,  c.  39.     Pitt  v.  Pocock,  146 

2.  Where  an  attorney  has  been  em- 
ployed in  a  cause  and  is  afterwards 
discharged  by  his  client,  not  on  the 
ground  of  misconduct,  the  Court  will 
not  restrain  him  from  acting  for  the 
opposite  party,  unless  it  clearly  and 
distinctly  appears  that  he  has  obtained 
information  in  his  former  character 
which  it  would  be  prejudicial  to  the 
cause  of  his  former  client  to  commu- 
nicate. And,  therefore,  where  an 
attorney  was  employed  by  the  assig- 
nees of  a  bankrupt  to  commence  an 
action;  and  he  accordingly  did  so, 
and  went  on  to  issue,  and  in  the  course 
of  his  employment  laid  a  case  before 
counsel,  containing  all  the  facts  of  the 
case,  the  Court  refused  to  restrain  him 
from  acting  for  the  defendant  after 
his  dismissal  by  the  plaintifis,  there 
being  no  affidavit  by  the  parties  or 
their  solicitor,  shewing  that  the  attor- 
ney had  obtained  a  knowledge  of  facts 
which  would  be  prejudicial  to  their 
cause  to  communicate,  nor  any  affida- 
vit, stating  that  the  case  which  had 
been  laid  before  counsel,  disclosed 
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facts  which  it  was  necessary  to  conceal, 
and  which  would  he  injurious  to  the 
plaintiffs  if  they  were  communicated. 
Johnson  v.  Marriott ,  1 83 

S,  Where  an  attorney  resides  out 
of  London,  hut  within  ten  miles,  he 
must  enter  in  the  book  in  the  Master's 
office  some  proper  place  within  one 
mile  of  the  office,  where  notices  may 
be  served ;  and  it  is  not  sufficient  to 
name  his  place  of  abode  under  rule  8, 
M.  T.  1  miL  4.  'I'hat  rule  applies  to 
'*  pleading"  as  well  as  notices,  sum- 
monses, &c..  thou<;h  not  mentioned 
in  it.     Blackburn  v.  Peate,  244 

4.  Wherean  attorney  had  been  admit- 
ted and  had  practised  in  the  Court  of 
Great  Sessions,  in  Wales,  before  the  1 1 
Geo.  4  &  1  fVilL  4,  c.  70,  but  had  ceas- 
ed to  practise,  and  was  not  ^*  practise 
ing"  at  the  passing  of  that  act : — Held, 
that  he  was  not  entitled  to  have  his 
name  inrolled  in  the  superior  Courts 
under  the  act.  Ex  parte  Garratt,  410 

5.  Where  less  than  a  sixth  part  of 
an  attorney  s  bill  is  taken  olF  on  taxa- 
tion, it  is  discretionary  with  the  Court 
to  allow  him  the  costs  of  taxation ; 
and  where  a  sum  amounting  very 
nearly  to  a  sixth  part  was  taken  off 
on  taxation,  the  Court  refused  to  do 
so.     Baker  v.  Wills,  4 1 5 

6.  In  an  action  of  trespass,  y^.  was 
plaintiff,  and  B,,  C.*s  land  agent,  was 
the  nominal  defendant,  C,  being  the 
party  really  interested.  H,  who  acted 
as  the  defendants*  attorney  upon  the 
employment  of  C,  and  who  also  acted 
as  C's  attorney  in  certain  actions  and 
suits  depending  between  C.  and  /i,, 
consented  to  an  order  of  Nisi  Prius, 
on  the  terms  that  A,  should  give  up 
to  C  the  possession  of  the  farm  on 
which  the  trespass  had  been  com- 
mitted, and  that  all  proceedings  should 
be  stayed  in  the  actions  and  suits 
between  A.  and  B.  and  C,  and  that 
C,  should  pay  the  taxed  costs  in  the 
present  action,  and  the  further  sum 
of  1,0/.  to  A,    On  motion  to  set  aside 


the  order  oiNisi  Prius,  and  a  rule  of 
Court  made  thereon,  upon  the  ground 
that  H,  had  no  authority  to  bind  C. 
by  any  such  arrangement,  the  Court 
refused  to  interfere  in  a  summary 
way.  Thomas  yf.  Hewes,  519 

7.  Where  a  client  employs  an  at- 
torney to  conduct  a  suit,  it  is  an  entire 
contract  to  carry  on  the  suit  to  its 
termination,  and  determinable  l^y  the 
attorney  only  on  reasonable  notice ; 
and  where  no  such  notice  has  been 
given,  the  Statute  of  Limitations  is  no 
bar  to  that  part  of  the  demand  which 
is  for  business  done  more  than  six 
years  before  the  commencement  of 
an  action  by  the  attorney  for  business 
done  in  the  suit,  which  was  not 
brought  to  a  termination  till  within 
six  years  of  the  commencement  of  the 
action.     Harris  y.  Osboum,  6^9 

8.  Where  a  declaration  was  deli- 
vered by  the  plaintiff,  in  the  name  of 
F.  D,  as  his  attorney,  and  it  appeared 
that  F,  D.'s  name  was  not  on  the  roll, 
or  entered  in  the  books  of  this  Court, 
and  that  he  had  not  taken  out  any 
certificate: — Held,  that  it  could  not 
be  treated  as  a  nullity.  Bayley  v. 
Thompson,  673 

AWARD. 

See  Attachment. 
Contract. 

By  an  order  of  Nisi  Prius,  three 
actions,  and  all  antecedent  causes  of 
action  between  the  parties,  were  re- 
ferred to  the  decision  of  an  arbitrator. 
The  first  was  an  action  on  the  case 
brought  by  D.  against^. for  disturb- 
ance of  common ;  the  second  was  an 
action  of  trespass  quare  clausum  {re- 
git by  A.  against  D.  and  P.;  and  the 
third  was  another  action  of  trespass  by 
A.  against  P.,  D.,  and  Z.,  which  had 
not  proceeded  further  than  the  pleas. 
By  the  terms  of  the  submission,  any 
other  persons  claiming  rights  of  com- 
mon over  the  locus  in  quo,  and  parti- 
cularly one  H,  under  whom  the  de- 
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feodants  justified  in  some  of  the 
pleas  in  the  actions  of  trespass,  were 
to  be  at  liberty  to  become  parties  to 
the  reference ;  and  the  object  of  the 
reference  was  declared  to  be  for  the 
purpose  of  ascertaining,  securing,  and 
regulating  the  rights  of  the  com- 
moners and  the  extent  of  certain 
woods  and  coppices  as  far  as  con- 
cerned the  parties  to  the  reference. 
In  the  action  on  the  case,  not  guilty 
was  pleaded.  In  the  first  action  of 
trespass,  the  defendants  pleaded  not 
guilty,  and  several  special  pleas  upon 
which  issues  were  joined.  In  the 
other  action  of  trespass,  not  guilty, 
and  pleas  justifying  the  trespasses, 
were  pleaded,  but  upon  which  no 
issue  had  been  joined  at  the  time 
when  the  matter  was  referred.  In 
the  action  on  the  case  for  disturbance 
of  common,  the  arbitrator  awarded 
that  a  verdict  should  be  entered  for  the 
plaintiff  on  certain  counts  in  the  de- 
claration. In  the  action  of  trespass 
which  Was  at  issue,  he  found  that  the 
defendants  were  not  guilty  of  the 
trespasses ;  and,  in  the  other,  that  the 
plaintiff  had  no  cause  of  action  against 
the  defendants.  The  arbitrator  took 
no  notice  of  the  other  issues  ;  but,  in 
pursuance  of  the  terms  of  the  submis- 
sion, declared  by  his  award  what  the 
rights  of  the  parties  were  as  to  the 
enjoyment  of  the  common  and  the  in- 
closing of  the  woods  in  future.  He 
then  awarded  that  y/.,  who  was  the 
defendant  in  the  tirst-mentioned  ac- 
tion, and  the  plaintiff  in  the  other 
two,  should  pay  all  the  costs  of 
the  reference  and  award : — Heldf  first, 
that  the  award  was  final,  and  that  all 
the  matters  material  to  the  determina^ 
tion  of  the  causes  were  sufficiently 
disposed  of ;  secondly,  that  the  arbi- 
trator not  having  been  requested  to 
decide  on  the  other  issues  with  refer- 
ence to  the  costs,  he  was  not  bound 
to  do  so : — Held,  also,  that,  as  //.  did 
not  become  a  party  to  the  reference. 


the  arbitrator  was  not  bound  to  find 
anything  as  to  the  rights  of  jFT. 

The  arbitrator  made  a  special  award, 
finding  the  following  facts : — ^That  the 
parish  and  manor  ofHanley,  and  all 
the  messuages,  lands,  and  tenements 
in  his  award  mentioned,  were  from 
time  immemorial  within  Cranboume 
Chase,  and  so  continued  until  the  said 
chase  was  disfranchised ;  and  that  in 
the  1 7th  year  of  the  reign  of  Queen 
Elizabeth^  the  lord  of  the  manor,  and 
the  owner  of  certain  woods  and  cop- 
pices, whose  estate  A.  then  had, 
granted  several  leases  of  the  same 
messuages,  lands,  and  tenements — 
then  held  by  D.  and  P.  resp^tively, 
for  the  term  of  1000  years,  with  com- 
mon of  pasture  as  appurtenant  thereto, 
for  certain  beasts  over  and  upon  the 
said  woods  and  coppices,  to  be  used 
and  enjoyed  in  the  manner  then  accus- 
tomed by  others  having  common  of 
pasture  over  the  same  for  the  like 
commonable  cattle.  He  then  stated 
that  the  right  of  common  then  accus- 
tomed was  firom  the  1 2th  of  May  to  the 
22nd  of  November,  except  only  such 
part  of  the  woods  wherein  the  owner 
or  occupier  thereof,  from  time  to  time, 
at  his  free  will  and  pleasure,  cut  down 
the  wood  and  underwood ;  which  parts 
so  cut  down  the  owner  or  occupier 
was  accustomed  to  inclose  with  a  fence 
to  preserve  the  growth  of  the  wood 
and  underwood  therein,  and  thereby 
excluded  all  beasts  therefrom  until 
the  end  of  three  successive  years  from 
the  time  of  such  cutting,  when  the 
deer  of  the  chase  were  admitted  into 
the  woods  and  coppices ;  and  all  other 
beasts,  until  the  end  of  four  succes- 
sive years  from  the  time  of  such  cut- 
ting, when  the  commonable  cattle 
were  admitted.  He  then  found  that 
the  lessees,  their  tenants,  &c.,  had 
used  and  enjoyed  common  of  pasture 
in  the  said  woods  and  coppices.  The 
question  which  the  arbitrator  raised 
was,  whether  the  owner  of  the  woods 
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was  entitled  to  inclose  the  coppicei 
and  woods,  bo  from  time  to  time  to 
be  cut  down,  and  exclude  therefrom 
all  the  commonable  cattle  for  seven 
succeMive  years,  for  the  preservation 
of  the  wood  and  underwood : — Held, 
that  the  owner  of  the  woods  was  not 
so  entitled — that  the  statute  32£(iw. 4, 
c.  7,  did  not  apply  to  woods  wherein 
rights  of  common  existed ;  and  that 
the  statute  33  Hen.&,  c.  17,  s.  8,  which 
provides  that  the  space  where  wood 
ia  intended  to  be  cut  may  he  inclosed 
and  kept  in  severalty  for  seven  years, 
only  applied  to  woods  in  which  imme- 
morial rights  of  common  existed,  and 
not  to  rights  of  common  claimed  by 
grant.  Dibben  v.  The  Marquit  of 
Angletea.  The  Marqmt  qf  Angletea 
V.  Dibben  and  LHl,  7%% 

BAIL. 

1.  The  proviso  in  the  Ilth  section 
of  2  Wm.  i,  c.  39,  excepting  the  pe- 
riod  between  the  lOth  of  Augtat  and 
the  24th  of  October,  i*  applicable 
only  to  declarations,  and  pleadings 
after  declaration ;  and  a  defendant 
arrested  within  that  interval  must  put 
in  and  justify  bail  before  a  Judge  at 
chambers,  in  the  same  way  as  in  any 
other  part  of  the  vacation.  Rex  v. 
The  Sheriff  of  Mid^sex,  3S3 

2.  Bail  above  not  having  been  put 
in  in  time,  proceedings  were  taken  on 
the  bail-bond,  which  were  on  the  7th 
Dee.  1833  stayed  on  the  terma  that 
the  bail-bond  should  stand  as  a  secu- 
rity. At  the  •S'unimM- Assizes,  1833, 
the  plainiiffobtained  averdict against 
the  principal.  Afler  the  bail-bond 
was  ordered  to  stand  as  a  security,  the 
principal  became  bankrupt,  and  afler- 
wards  the  bail  also  becama  bankrupt, 
and  their  certificaies  were  allowed  in 
July,  1833.  On  moiion  for  having 
the  bail-bond  delivered  up  to  be  can- 
celled, and  for  entering  an  exoneretur 
on  th a  bail- piece  : — Held,  that,  as  the 
bankruptcy  and  the  validity  of  the 
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certificates  of  the  bail  were  not  shewn 
to  be  disputed,  the  bail  were  entitled 
to  be  relieved ;  and,  though  the  plain- 
tiff was  entitled  to  keep  the  bail-bond 
for  the  purpose  of  proving  or  claim- 
ing under  the  commission,  the  pro- 
ceedings thereon  were  ordered  to  be 
stayed.     SlalUr  v,  Scolt,  47S 

BAIL-BOND. 

See  Practice  (^Bail). 

Refusing  to  accept  a  bail-bond, 
conditioned  according  to  the  exigency 
of  a  writ  of  capiat  under  the  Unifor- 
mity of  Process  Act,  subjects  aplain- 
tifT  to  the  penalties  of  the  23  Hen,  6, 
C.9.     Evamv.  Mouley,  490 

In  an  action  for  such  refusal,  the 
declaration  averred  a  lender  of  bail 
and  sureties  that  the  party  should 
within  eight  dayn  alter  the  execution 
of  the  writ,  inclusive  of  the  day  of 
such  execution,  cause  special  bail  to 
to  be  put  in,  &c.  The  bond  produced 
was  conditioned  to  cause  special  bail 
to  be  put  in  within  eight  dayt/rom 
the  dale  thereof ;  the  bond  beii^  dated 
on  the  day  of  the  arrest : — Held,  no 
variance.  Ibid. 


BAILMENT. 
See  Detinub. 

BANKRUPT. 

See  Contract. 
1.  A.  made  advances  to  B,,i  trader, 
and  afterwards  took  from  him  aa  a 
security  an  assignment  of  an  equitable 
life  interest  in  stock  and  other  pro- 
perty, standing  in  the  name  of,  and 
vested  in,  three  trustees  under  a  mar- 
riage settlement.  There  bein^  ru- 
mours about  the  solvency  o(  B,,  A., 
in  the  course  of  conversation,  subsei 
quentljr  to  the  assignment,  and  not 
with  a  view  of  giving  validity  to  his 
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security,  mentioned  to  one  of  the 
trustees  who  was  not  the  acting  trus- 
tee, that  he  was  secured  by  the  assign- 
ment:— Held,  that  this  communica- 
tion was  a  sufficient  notice  to  prevent 
the  interest  oiB,  passing  to  his  assig- 
nees on  his  bankruptcy,  as  property 
io  his  order  and  disposition.  Smith 
T.  Smith,  231 

2.  By  the  6  Geo.  4,  c.  16»  s.  127,  it 
is  provided,  that,  if  any  person  shall 
have  been  discharged  by  certifi- 
cate, or  shall  have  compounded  with 
his  creditors,  or  who  shall  be  dis- 
charged under  any  insolvent  act,  shall 
be  or  become  bankrupt,  and  have  ob- 
tamed  or  shall  hereafter  ohtaln  such 
certificate  as  aforesaid,  unless  his  estate 
shall  produce  sufficient  to  pay  his  cre- 
ditors 15s.  in  the  pound,  such  certi- 
ficate shidi  only  protect  his  person  from 
arrest;  but  bis  future  estate  shall 
Test  in  his  assignees  under  the  said 
jcommission: — Held,  that  the  clause 
was  retrospective,  and  that  it  applied 
to  discharges  by  bankruptcy  or  insol- 
vency before  the  passing  of  the  act, 
as  well  as  to  discharges  obtained  sub- 
sequent to  the  passing  of  the  act.  El- 
ston  V.  Braddick,  495 

A.y  in  the  year  1815,  was  dis- 
charged under  an  insolvent  act,  and 
in  18S0  obtained  his  certificate  under 
a  commission  of  bankrupt  issued  in 
1829,  under  which  commission  his 
estate  produced  less  than  sufficient  to 
pay  his  creditors  \5s.  in  the  pound. 
A,,  in  the  year  1832,  opened  an  ac- 
count with  the  Bank  of  ^ng/ancf,  and 
a  sum  of  294/.  15^.  was  deposited  by 
him  in  the  Bank: — Held,  that  an 
action  for  money  had  and  received, 
brought  by  the  assignees  under  the 
commission,  against  the  Governor  and 
Company  of  the  Bank  o{ England,  to 
recover  the  amount  so  deposited,  was 
maintainable.  Ibid, 

BARON  AND  FEME. 
Where  a  husband  and  wife  lived 


separate,  and  an  action  was  brought 
by  the  wife  for  a  debt  due  to  herself 
in  the  name  of  the  husband  and  wife, 
without  the  husband's  authority,  die 
Court,  on  application,  ordered  pro* 
ceedings  to  be  stayed  until  an  in- 
diemnity  was  given  to  the  husband. 

On  giving  such  indemnity,  the 
wife  is  at  liberty  to  go  on  in  the  hus- 
band's name.  Morgans.  Thomas,  388 

BASTARDY. 

At  the  time  of  making  an  order  of 
bastardy  the  magistrate's  clerk  deli- 
vered an  order  in  a  correct  form  to 
the  parish  officers,  but  delivered  to 
the  reputed  father  an  order  in  which 
the  mother  was  ordered  to  pay  li.  6d, 
weekly,,  instead  of  the  father ;  but,  at 
the  same  time,  the  magistrate  told 
the  reputed  father  that  he  must  pay 
Is.  6d,  per  week ;  and  the  parish 
officers  afterwards  served  him  with  a 
copy  of  the  order  in  their  possession: 
— Held,  that,  as  the  parish  officers 
were  the  proper  parties  to  have  the 
custody  of  the. order  of  bastardy,  the 
one  delivered  to  them  must  be  deemed 
the  original,  and  the  defective  order 
to  the  father  only  a  *'  notice  thereof,"^ 
under  IS  Eliz.  c.  3,  s.  2,  the  defect 
in  which  might  be  cured  by  the  state- 
ment of  the  magistrate  at  the  time  of 
making  the  order,  or  by  a  subsequent 
service  of  a  correct  copy  of  the  valid 
order ;  and  that  the  father  was  not  jus- 
tified in  refusing  to  pay  the  arrears  of 
maintenance.  fVilkins  v.  Wright,  191 

A  warrant  of  commitment  for  ne- 
glecting and  refusing  to  pay  a  sum 
awarded  by  an  order  of  maintenance, 
under  49  Geo.  3,  c.  68,  s.  3,  must 
shew  clearly  all  that  is  required  by 
the  statute  to  give  the  magistrate 
authority  to  commit;  and  therefore 
such  commitment  is  bad  where  it 
omits  to  state  that  there  was  a  com- 
plaint on  oath  by  one  of  the  overseers 
of  the  parish  liable  to  maintain  the 
child,  an  ac^udication  by  the  magis- 
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f  rate,  that  at  the  time  of  the  commit- 
ment a  sum  was  due  and  unpaid,  that 
the  party  charged  was  called  upon  for 
his  defence,  and  that  he  did  not  shew 
any  reasonable  or  sufficient  cause  for 
not  paying.     fVilkinsv.  fVright,  191 

BILL  OF  EXCEPTIONS. 

Where  exceptions  were  placed  upon 
the  record  after  the  finding  of  the 
jury: — Held,  that  they  were  impro- 
perly taken,  and  that  the  Court  of 
error  could  not  give  judgment  there- 
on.    Armstrong  v.  Lewis,  274 

BILL  BROKER. 

See  Bills  and  Notes,  2. 

BILLS  AND  NOTES. 

1 .  In  an  action  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange,  it 
appeared  that  the  bill  had  originally 
been  accepted  by  the  defendant,  pay- 
able at  his  own  house  in  King's  Road, 
Chelsea ;  but  six  weeks  after  the  de- 
livery of  the  bill  to  the  plaintiff,  the 
defendant,  at  the  plaintifTs  request, 
altered  the  description,  by  making  it 
"  payable  at  /.  Bland's,  Great  Sur^ 
rey  Street,  Biackfriars  :*' — Held,  that 
this  alteration  was  immaterial.  Wal- 
ter \,  Cuhley,  \5\ 

2.  A  bill  broker,  who  receives  a  bill 
from  a  customer  merely  for  the  pur- 
pose of  procuring  it  to  be  discounted, 
has  no  right  to  mix  it  with  bills  of 
other  customers,  and  to  pledge  the 
whole  mass  as  a  security  for  an  ad- 
vance of  monies  to  himself;  still  less 
has  he  a  right  to  deposit  bills  which  are 
received  merely  for  the  purpose  of 
discount  as  a  security  or  part  security 
for  money  previously  due  from  him. 
If  the  pledgee  of  bills  under  such  cir- 
cumstances receive  them  from  the 
bill  broker,  with  knowledge  or  rea- 
sonable ground  of  suspicion,  he  can- 
not hold  them  as  against  the  customer. 
Haynes  v.  Foster,  237 

S.  By  an  agreement  entered  into 
between  the  plaintiffs  together  with 


other  creditors  and  the  defendant,  the 
defendant  agreed  to  pay  a  composition 
of  I5s,  in  the  pound,  by  two  instal- 
ments ;  and  a  surety,  in  consideration 
of  the  creditors  agreeing  to  discharge 
the  defendant  from  all  debts  and  de- 
mands on  receiving  such  composition 
of  1 5s.  in  the  pound,  agreed  to  pay  a 
sum  of  money  in  part  payment  of  the 
first  instalment,  and  to  accept  a  bill 
of  exchange  drawn  by  the  defendant 
in  part  payment  of  the  second,  the 
creditors  agreeing  "  to  exonerate  and 
discharge  the  defendant  on  payment 
of  the  said  1 5s.  in  the  pound.''  It 
was  also  agreed  that  several  bills  of 
exchange,  the  amount  of  which  was 
equal  to  the  residue  of  the  sum  pay- 
able on  the  composition,  which  had 
been  before  indorsed  by  the  defen- 
dant, and  handed  over  to  the  plain- 
tiffs, "  should  be  considered  as  part 
payment  of  the  said  1 5s.  in  the 
pound :" — Held,  that  the  bills  left  in 
the  hands  of  the  plaintiffs  were  not, 
under  this  agreement,  to  be  consi- 
dered as  an  absolute  payment,  unless 
they  were  paid  when  at  maturity,  and, 
one  of  them  having  been  dishonoured, 
that  the  defendant  remained  liable 
upon  his  indorsement.  Constable  v. 
Andrew,  298 

4.  A  broker  at  N.  shipped  a  cargo 
of  coals,  and  drew  a  bill  of  exchange 
on  the  consignees  in  favour  of  the 
vendors.  The  bill  being  returned  by 
the  acceptor,  in  consequence  of  the 
shortness  of  the  date,  the  vendors,  by 
tlie  direction  of  the  broker,  drew 
another  bill  at  a  longer  date.  It  was 
taken  to  the  broker's  counting-house 
for  signature,  but  the  broker  having 
left  N.  in  consequence  of  embarrass- 
ments, the  defendant,  who  had  come 
there  to  investigate  his  affairs,  at  the 
request  of  the  vendors,  and  for  their 
convenience,  signed  the  second  bill 
generally: — Held,  that  he  was  per- 
sonally liable  on  the  bill.  Sowerby  v. 
John  Butcher,  SSS 

5.  A  bill  of  exchange  was  indorsed 
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by  the  payee  to  the  Manchester  and 
Liverpool  District  Banking  Company, 
who  indorsed  it,  and  added  to  their 
indorsement  the  following  memoran- 
dum, '*  f  n  need,  S.  P.  ^  Co"  After  se- 
veral other  blank  indorsements,  the  bill 
was  indorsed  in  blank  to  the  Bank  of 
Liverpool,  who  indorsed  it  in  blank  to 
the  plaintiff,  who  indorsed  it  specially, 
••  Pay  Messrs.  Terney  ^  Farley,  or 
order,"  who  indorsed  it  in  blank  by 
writing  thereon,  "  Thomas  Terney  ^ 
Farelly."  After  passing  through 
several  other  hands,  the  bill  when  due 
was  xluly  presented  at  S.  A,  8^  Co,, 
London,  bankers,  where  it  was  made 
payable  by  the  acceptance,  and  was 
dishonoured,  the  answer  being  "  no 
advice."  On  the  same  day  it  was  pre- 
sented at  S,  P.  ^  Co,*s,  London,  bank- 
ers, where  it  was  by  the  said  memo- 
randum to  be  paid  in  case  of  need. 
S.  P,  4*  Co.  refused  to  pay  it,  solely 
on  the  ground  of  the  irregularity  of 
Terney  4*  Farley's  indorsement.  The 
custom  of  London  bankers  was  admit- 
ted to  be  to  refuse  all  bills,  even  their 
own  acceptances,  where  there  is  a  let- 
ter wrong  in  any  indorsement.  The 
bill  was  returned  with  due  notice  to 
the  plaintiff,  who  gave  due  notice  of 
dishonour  to  the  Liverpool  bank.  At 
the  Liverpool  bank  the  irregularity 
was  pointed  out  to  the  plaintiff,  who, 
by  their  recommendation,  sent  the 
bill  to  Terney  ^  Farley,  who  lived  in 
Ireland,  to  rectify  the  mistake,  and 
the  bill,  with  the  proper  indorsement 
on  it,  was  then  sent  up  to  London, 
and  again  presented  at  S.  P.  8f  Co,, 
who  then  refused  to  pay  it  as  being 
out  of  time: — Held,  that  the  Bank  of 
Liverpool  were  liable  to  the  plaintiff 
on  the  bill.     Leonard  v.  Wilson,  589 

CAPIAS. 

1.  The  residence  of  the  defendant 
must  be  stated  in  a  writ  of  capias, 
pursuant  to  the  2  Will,  4,  c.  39,  sch. 


4,  or  the  Court,  on  motion,  will  set 
aside  the  capias  and  all  subsequent 
proceedings  for  irregularity.  Price 
V.Huxley,  211 

2.  A  plaintiff  suing  in  person  de- 
scribed himself  in  the  capias  as  re- 
siding; at  "  Gray's  Inn  Square,  Lon' 
don : " — Held  sufficient,  within  the  2 
IVill,  4,  c.  39,  s.  12.  King  v.  Monk- 
house,  3 1 4 


CARRIERS. 

The  act  1 1  Geo.  4  &  1  WiU.  4,  c 
68,  extends  to  all  the  articles  enu- 
merated in  the  1st  section,  although 
not  within  the  words  of  the  pream- 
blcr  "  an  article  of  great  value  in 
small  compass."  To  entitle  a  party 
to  recover  for  loss  or  injury  to  any 
article  of  such  description,  he  must 
give  express  notice  to  the  carrier  of 
the  value  and  nature  of  the  article. 

A  looking-glass,  exceeding  the  va- 
lue of  10/.,  was  packed  up  in  a  case, 
and  sent  to  a  carrier's  office,  to  be 
conveyed  from  London  to  the  house 
of  S.,  near  Lymington.  A  notice  was 
fixed  up  in  the  office,  pursuant  to  the 
second  section  of  the  recent  statute. 
The  words  "  plate  glass,"  "  looking- 
glass,"  '*  keep  this  edge  upwards," 
were  written  on  the  case,  but  no  de- 
claration was  made  of  the  nature  and 
value  of  the  article,  and  no  increased 
rate  of  carriage  paid.  The  parcel 
was  conveyed  from  Lymington,  to  the 
place  of  its  ultimate  destination,  on  a 
brewer's  truck,  that  being  the  usual 
mode  in  which  parcels  were  conveyed 
in  that  part  of  the  country.  When 
the  glass  was  unpacked  it  was  found 
to  be  broken : — Held,  that  the  carrier 
was  not  liable  for  the  damage  occa- 
sioned by  the  breaking  of  the  glass. 

Semhle,  that  the  carrier  would  have 
been  liable  if  he  had  been  guilty  of 
gross  negligence.     Ower^  v.  Burnett, 
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CARRYING  TO  GAOL. 

Construction  of  32  Geo.  2,  c.  28. 

Carrying  a  person  arrested  on 
mesne  process  to  several  public- 
houses,  and  finally  taking  him  to  a 
public-house  in  the  town  where  the 
county  gaol  was  situate,  in  which 
public-house  he  was  kept  until  he 
procured  bail,  is  not  a  beginning  to 
carry  to  gaol  within  the  meaning  of 
the  32  Geo.  2,  c.  2S,  if  he  be  not  ul- 
timately taken  to  gaol. 

A  public-house  is  not  a  gaol  or 
prison  within  the  meaning  of  the  first 
section  of  the  act.  Summers  v.  Mose^ 
ley,  477 

CERTIFICATK. 
See  Attorney,  7. 

CHURCHWARDEN. 

A  churchwarden  has  no  authority 
to  pledge  the  credit  of  his  co-church- 
wardens for  repairs  to  the  church. 
If  he  orders  such  repairs  without 
the  knowledge  of  the  other  cluirch- 
wardens,  he  is  liable  individually. 
Northwaite  v.  Bennett,  316 

COLLATERAL  UNDER- 
TAKING. 

y!i.  introduced  B.  to  C,  an  up- 
holsterer, and  A,,  in  B.*8  presence, 
asked  C.  if  he  had  any  objection  to 
supply  B,  with  some  furniture,  and 
that,  if  he  would,  "  he  would  be  an- 
swerable." C.  asked  A,  how  long 
credit  he  wanted ;  and  A,  replied, "  he 
would  see  it  paid  at  the  end  of  six 
months."  C.  agreed  to  it,  and  A. 
gave  him  the  order ;  and  the  goods 
were  supplied  accordingly.  At  the 
end  of  six  months,  B,  not  having 
paid  the  amount,  C  applied  to  A, 
for  payment,  and  he  paid  the  money. 
The  entry  in  CVs  books  was,  "  Mr. 
B.  per  Mr.  A.  :**—Held,  that  the 


jury  were  warranted  in  finding  that 
the  undertaking  on  the  part  of  A. 
was  not  a  collateral  undertaking. 
Simpson  v.  Penton,  450 

COMMON. 

See  Award. 

CONCURRENT  WRITS. 

See  Malicious  Arrest. 

CONTRACT. 

See  Damages. 

In  trover  by  the  assignees  of  i^. 
against  the  London  Dock  Company, 
to  recover  certain  engines,  machinery, 
implements,  and  materials,  the  cause 
having  been  referred  by  order  of  Nisi 
Prius,  the  arbitrator  found  that  aeon- 
tract  had  been  entered  into  between 
S»  the  bankrupt,  and  iYie London  Dock 
Company,  to  execute  certain  works 
required  for  the  formation  of  an  en- 
trance to  the  Docks,  and  to  provide 
the  materials  for  that  purpose,  in  con- 
sideration of  52,200/.  and  of  being 
allowed  to  appropriate  certain  mate- 
rials to  his  own  use.     The  engineer 
of  the  company  was  to  be  the  sole 
judge  of  the  works,  and  to  have  the 
power  of  rejecting  any  materials  or 
work  not  in  his  opinion  conformable 
to  the  plans  and  specifications,  and 
to  provide  other  materials  in  lieu  of 
those  rejected,  and  to  employ  com- 
petent persons  to  pertbrm  the  work, 
if  S,  failed  to  do  so ;  in  which  case 
the  costs  or  amount  thereof  was  to  be 
deducted  from  the  sum  to  become 
due  to  him  under  that  contract.    The 
directors  were  to  be  at  liberty  to  al- 
ter the  plans,  and  thereby  add  to  or 
diminish  any  part  of  the  works,  in 
which  case  a  proportionate  addition 
or  deduction  was  to  be  made  to  or 
from  the  sum  to  be  paid  to  aS'.,  accord- 
ing to  the  schedule  of  prices  contained 
in  the  specification.     S,  commenced 
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COSTS. 


the  works,  and  placed  on  the  premises 
steam  engines,  rail-roads,  materials, 
and  implements  necessary  for  carry- 
ing on  the  works.  The  company's 
engineer  superintended  the  works,  and 
examined  the  materials  brought  upon 
the  premises  by  S,,  and  rejected  such 
as  he  thought  were  not  proper  for  the 
purpose.  The  whole  of  the  premises 
where  the  works  were  carried  on,  and 
upon  which  the  machinery  and  mate- 
rials were  placed,  belonged  to  the 
company.  During  the  progress  of 
the  works,  advances  were  made  by 
the  company  to  S,,  on  application, 
beyond  the  sums  he  was  entitled  to 
receive :  he  referring  them  by  letter 
to  the  engines,  rail-roads,  implements 
and  materials  lying  on  the  premises, 
and  stating  the  particulars  of  which 
tliey  consisted,  as  their  security  for 
those  advances,  and  agreeing  that  all 
the  engines,  implements  and  mate- 
rials upon  the  premises  should  be  a 
security  for  such  advances.  S.  be- 
came bankrupt  before  the  works  were 
completed,  upon  which  the  Dock  Com- 
pany erased  S,*t  name  from  the  im- 
plements, &c.  and  took  possession  of 
the  engines,  materials,  implements, 
&c.  then  on  their  premises.  The 
company  were  always  in  advance  to 
iS.  to  an  amount  exceeding  the  value 
of  the  property  on  the  premises. 

Held,  first — the  arbitrator  having 
awarded  that  the  Dock  Company  were 
entitled  to  prove  against  the  estate 
of  S.  for  the  sum  advanced  to  him 
beyond  what  he  was  entitled  to  for 
the  work  done,  and  materials  fur- 
nished by  him,  and  the  value  of  the 
engines,  &c. — that  the  arbitrator  had 
no  authority  to  award  on  that  matter, 
and  that  the  award  as  to  that  ought 
to  be  set  aside. 

Held,  secondly.  That  the  plain- 
tiffs were  not  entitled  to  recover  for 
the  extra  work  done  by  the  bank- 
rupt, that  being  still  work  done  un- 
der the  contract,  and  the  work  done 


under  the  contract  having  been  over- 
paid. 

Held,  thirdly.  That  the  defendants 
were  entitled  to  insist  on  the  lien 
given  to  them  on  the  engines,  mate- 
rials, &c.,  as  a  security  for  their  ad- 
vances, and  that  there  was  a  sufficient 
possession  by  the  defendants  to  sup- 
port the  lien ;  and  that  the  plaintiffs 
were  not  entitled  to  recover  such  en- 
gines, materials,  &c. ;  but  that  they 
were  entitled  to  recover  for  such  of 
the  materials  as  were  brought  upon 
the  defendants'  premises  after  the 
bankruptcy. 

Held^  fourthly,  That  payments 
made  to  the  bankrupt  by  the  defend- 
ants, subsequent  to  the  time  when  the 
latter  materials  were  brought  on  the 
premises,  could  not  be  considered  as 
payments  for  those  particular  goods 
in  the  course  of  business,  but  merely 
as  general  advances  only,  and  that 
the  defendants  were  not  entitled  to 
the  protection  o£  the  6  Geo,  4,  c.  16, 
s.  8^.  Crowfoot  V.  The  London  Dock 
Company  f  637 

COSTS. 

See  Attorney. 

Practice  (Security  for  Costs), 

1.  In  an  action  of  slander,  the  de- 
claration contained  ten  counts,  the 
jury  found  a  verdict  for  the  plaintiff, 
with  50/.  damages  on  the  seventh 
count,  and  100/.  on  the  other  nine 
counts.  On  a  writ  of  error  being 
brought,  the  Court  held  that  the  sixth 
count  was  bad,  and,  consequently, 
that  a  t7enire  de  novo  must  be  award- 
ed ;  but,  on  the  plaintiff  consenting 
to  remit  the  1 00/.  damages,  the  Court 
of  Exchequer  directed  that  the  ver- 
dict should  be  retained  on  the  seventh 
count : — Held,  that  the  plaintiff  was 
not  entitled  to  the  costs  of  the  other 
nine  counts.     Dadd  v.  Crease,     2^^ 

2.  Where  several  issues  are  found 
for  the  plaintiff 4md  some  for  the  de« 


COURT  OF  REQUEvSTS. 


DETINUE. 
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fendant,  the  latter  is  entitled  to  the 
costs  of  the  issues  found  for  him ;  but 
he  is  not  entitled  to  the  coists  of  iiis 
witnesses,  unless  their  testimony  was 
confined  to  the  issues  found  for  him. 
Lardner  v.  Dicky  389 

3.  Where  an  executor  or  administra- 
tor sues  in  his  representative  charac- 
ter, and  the  defendant  obtains  judg- 
ment as  in  case  of  a  nonsuit,  the 
executor  is  not  liable  to  the  costs  of 
the  cause,  but  only  to  such  costs  as 
have  been  occasioned  by  his  own  wil- 
ful negligence  in  not  proceeding  to 
trial.     Pickup  v.  Wharton,  401 

COSTS 
Under  43  Geo.  3. 

1.  Where  the  defendant  was  arrested 
for  33/.  8«.  9</.,  and,  on  the  cause 
being  referred,  the  arbitrator  di- 
rected a  verdict  to  be  entered  for 
the  plaintifl'  for  the  sum  of  3/.  9«. 
only: — Held,  that  it  was  sufficient 
primd  facte  evidence  that  the  arrest 
was  without  reasonable  or  probable 
cause,  and  that  it  threw  the  onus 
upon  the  plaintiff  to  satisfy  the  Court 
that  he  had  reasonable  and  probable 
cause ;  and,  the  plaintiff  having  failed 
to  do  so,  that  the  defendant  was  en- 
titled to  costs  under  the  43  Geo,  3. 
Summers  v.  Grosvenor,  341 

2.  To  entitle  a  defendant  to  costs 
under  43  Geo,  3,  c.  46,  s.  3,  it  is  es- 
sential that  there  should  be  an  arrest 
as  well  as  a  holding  to  bail.  Bates  v. 
Pilling,  374 

3.  The  sUtute  43  Geo.  3,  c.  46,  s.  3, 
does  not  apply  to  cases  where  the  de- 
fendant pays  money  into  Court,  and 
the  plaintiff  takes  it  out,  although  it 
be  a  much  smaller  sum  than  that  for 
which  the  defendant  was  arrested. 
Rome  V.  Rhodes,  379 

COURT  OF  REQUESTS. 

Where  the  declaration  contained 
counts  for  not  accounting  for  money 


arising  from  the  sale  of  goods  deli- 
vered to  the  defendant  to  sell,  and  also 
counts  for  not  returning  the  goods  * 
unsold,  and  for  money  had  and  re- 
ceived ;  and  the  cause  having  been 
referred,  the  arbitrator  certified  gene- 
rallv,  that  a  verdict  should  be  entered 
for  the  plaintiff  for  a  sum  less  than 
5L  : — Held,  that  this  was  not  a  case 
within  the  London  Court  of  Requests 
Act,  and  that  that  act  applied  only  to 
cases  of  a  liquidated  demand.  Posian 
V.  Massaer,  683 

COVENANT. 

See  Insolve^^t  Debtor. 

DAMAGES. 

See  Trespass  for  mesne  Profits. 

In  an  action  on  a  special  contract 
for  work  done  under  the  contract,  and 
for  work,  labour,  and  materials  gene- 
rally, the  defendant  may  give  in  evi- 
dence that  the  work  has  been  done 
improperly,  and  not  agreeably  to  the 
contract,  and  the  plaintiff  in  that  case 
will  only  be  entitled  to  recover  the 
real  value  of  the  work  done  and  the 
materials  supplied.   Chapel  v.  Hickes, 

214 

DEMURRER. 

Demurrer  to  a  declaration  in  debt 
on  a  promissory  note.  'I'he  statement 
in  the  margin  of  the  demurrer  was, 
that  the  matter  of  law  intended  to  be 
argued  was,  that,  the  action  being  an 
action  of  debt  on  a  promissory  note  by 
the  payee  against  the  maker,  it  did  not 
appear  that  the  note  was  expressed  to 
be  for  value  received,  or  any  thing 
equivalent  thereto :  the  Court  refused 
to  set  aside  the  demurrer  as  frivolous 
within  the  meaning  of  the  R.  2,  H.  T. 
4  fVilL  4.     Cresswell  v.  Crisp^      634 

DETINUE. 

The  bailment  cannot  be  traversed 
in  detinue.     Walker  v.  Jones^      672 
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DISTRINGAS. 


EXECUTORS. 


DEVISE. 

R,  B,  devised  certain  freehold  pre- 
'mises  to  his  wife  during  widowhood, 
and  af^er  her  death  or  marriage  to 
his  nephew  R.  B.  R.  for  life,  and  affcer 
his  decease  "  unto  and  equally  be- 
tween all  and  every  the  children  of 
his  said  nephew  R,  B.  72.,  their  heirs 
and  assigns  respectively,  as  tenants  in 
comnion,  if  more  than  one,  and  if 
there  should  be  but  one  child,  then 
the  whole  to  such  only  child,  his  or 
her  heirs  and  assigns ;  but  in  case 
there  should  be  no  child  or  children 
of  his  said  nephew  R.  B.  R.  living 
at  the  time  of  the  decease  or  marry- 
ing again  of  the  testator's  said  wife, 
then  over  ; "  and  he  devised  the  resi- 
due of  his  real  estate  to  certain  other 
persons  in  fee.  By  a  codicil,  bearing 
the  same  date  as  the  will,  and  exe- 
cuted at  the  same  time,  the  testator 
directed ''  that  neither  the  said  R.  B. 
R*  nor  any  or  either  of  his  issue, 
shallp  by  virtue  of  this  my  will,  take 
or  be  considered  as  entitled  to  a  vested 
interest  or  interests,  unless  and  until 
they  shall  respectively  attain  the  age 
oftwenty»one  years.**  The  testator's 
widow  died  in  the  lifetime  of  R.  B, 
R.f  who,  (having  attained  twenty- 
one),  upon  her  decease,  entered  into 
possession  of  the  devised  estate,  and 
afterwards  died,  leaving  several  chil- 
dren him  surviving,  all  under  the  age 
of  twenty -one  years : — Held,  that  the 
devise  to  the  children,  and  the  sub- 
stituted devises  over,  failed  of  effect, 
and  that  the  devised  estate  descended 
to  the  testator's  heir-at-law.  Russel 
V.  Buchanan,  561 

DISTRINGAS. 

Where  an  affidavit  to  ground  a 
motion  to  enter  an  appearance  stated 
that  the  defendant  was  a  clerk  in  the 
Victualling  Office;  that  the  plaintiff* 
had  not  been  able  to  discover  the  de- 
fendant's residence,  and  that  due  dili- 


gence had  been  used  to  execute  the 
distringas,  but  did  not  state  that  any 
inquiries  had  been  made  at  the  Ad" 
miralty,  the  Court  held  that  due  and 
proper  means  to  serve  the  distringas 
had  not  been  used.  Sanderson  v. 
Bourn,  515 

EVIDENCE. 

See  Limitations,  Statute  of. 
Witness. 

1.  In  an  action  brought  by  a  mes- 
senger against  the  sole  assignee  of  a 
commission  of  bankruptcy,  under  6 
Geo.  4,  c.  1 6,  for  the  costs  of  adver- 
tising a  meeting  of  creditors,  and  for 
the  hire  of  the  room  in  which  the 
meeting  was  held : — Held,  that  it  was 
not  necessary  for  him  to  prove  an 
employment  by  the  assignee,  nor  any 
express  recognition  of  him  as  mes- 
senger, as  the  fact  of  his  having  acted 
as  messenger,  and  of  the  expenses 
being  incurred,  must  have  been  known 
to  the  assignee.     Hamber  v.  Purser, 

209 

2.  Declarations  made  by  an  ofBcer 
whilst  in  possession  of  goods  under  a 
ft.  fa.  after  the  return  of  the^.  fa., 
are  evidence  against  the  sheriff*,  and 
no  new  warrant  is  necessary  after  a 
writ  of  venditioni  exponas  to  connect 
the  officer  with  the  sheriff*.  Jacobs  v. 
Humphrey,  413 

EXECUTION. 

See  Malicious  Arrest. 

EXECUTORS. 

1.  Where  an  executor  or  adminis- 
trator sues  in  his  representative  cha- 
racter, and  the  defendant  obtains 
judgment  as  in  case  of  a  nonsuit,  the 
executor  is  not  liable  to  the  costs  of 
the  cause,  but  only  to  such  costs  as 
have  been  occasioned  by  his  own  wil- 
ful negligence  in  not  proceeding  to 
trial.     Pickup  ▼.  Wharton,  401 


EXECUTORS. 


EXTENT. 
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f .  In  an  action  on  a  promissory 
note  payable  on  demand,  and  ex- 
pressed to  be  for  value  received, 
brought  by  the  executors  of  A, 
against  the  executors  of  fi.,  the  de- 
fendants adduced  evidence  to  shew 
that  B,^  being  very  ill,  made  his  will, 
and  stated  that  he  bad  left  A.  100/. 
for  his  trouble  in  acting  as  bis  execu- 
tor ;  that  three  days  after  A.  said  to 
^.,  that,  as  he  was  to  have  100/.  for 
acting  as  his  executor,  it  would  save 
the  legacy  duty  if  ^.  would  then  sign 
a  promissory  note  for  the  amount, 
which  B,  accordingly  did.  B.  re- 
covered, and  A,  died  in  the  lifetime 
of  B. : — Held,  that  the  evidence  was 
admissible,  as  shewing  a  total  failure 
of  consideration,  and  that  the  execu- 
tors of  A.  were  not  entitled  to  re- 
cover on  the  note.      Solly  v.  Hinder 

516 

3.  Where  the  estate  of  a  testator 
is  insolvent,  the  executors  will  not 
be  allowed  more  than  reasonable  fu- 
neral expenses,  according  to  the  cir- 
cumstances of  the  particular  case; 
and  where,  in  an  action  of  debt  to 
recover  an  annuity  brought  by  A. 
against  the  executrix  of  B.,  the  vo- 
luntary grantor  of  an  annuity,  the 
defendant  pleaded  plene  administra- 
vUf  and  it  appeared  that  she  had  ex- 
pended 103/.  on  the  funeral  of  the 
deceased: — Held,  that  the  sum  was 
unreasonable,  and  that  the  plaintiff 
was  entitled  to  recover  to  the  extent 
of  26/.,  the  amount  claimed: — Held, 
alao.  that  payment  of  expenses  of  the 
recODveyance  of  mortgaged  premises 
to  the  real  representative,  and  of  the 
costs  of  an  ejectment  to  recover  the 
mortgaged  premises,  ought  to  be 
postponed  to  the  claim  of  an  annuity 
creditor  by  voluntary  deed: — Held, 
also,  that  the  executrix  could  not  be 
allowed  a  payment  made  by  her  out 
of  the  assets  on  account  of  a  mort- 
gage debt  created  by  the  ancestor  of 
her  testator,  to  whom  the  mortgaged 


estate  had  descended.     Edwards  v. 
Edwards,  612 

4.  Where  an  action  was  commenced 
by  an  executrix  before,  though  not 
tried  till  after,  the  passing  of  the  3  & 
4  Will.  4,  c.  42 : — Held,  that  a  suc- 
cessful defendant  was  entitled  to 
costs.     Grant  v.  Kemp,  636 

5.  E.  by  will  bequeathed,  subject 
to  debts  and  legacies,  the  residue  of 
his  personal  estate  to  his  executors, 
upon  trust,  to  divide  the  same  into 
two  equal  parts,  and  to  divide  one  of 
such  parts  into  six  equal  shares,  and 
to  pay  one  of  such  shares  unto  each 
of  his  cousins,  E.,  T.,  J,,  W,,  and 
/.  //.,  and  the  remaining  share  as 
therein  mentioned,  and  appointed  M, 
his  executor,  who  duly  proved  the 
will.  M,,  having  taken  upon  himself 
the  execution  of  the  will,  called  a 
meeting  of  the  residuary  legatees,  at 
which  /.  H.  was  present,  and  exhi- 
bited an  account,  charging  himself 
with  assets,  and  paid  some  of  the  le- 
gatees the  greater  portion  of  their 
share  of  the  residue,  and  was  about 
to  pay  /.  //.,  but  was  prevented  from 
so  doing.  Another  meeting  was  af- 
terwards called,  at  which  /.  H.  was 
not  present,  when  the  executor  exhi- 
bited another  account,  charging  him- 
self with  assets,  and  crediting  himself 
with  payments  and  disbursements, 
and,  amongst  others,  with  having  paid 
••  cash  for  legacy  duties."  To  this 
was  appended  a  supplemental  ac- 
count, containing,  amongst  others,  the 
following  item : — "  By  cash  retained 
for  /.  H,,  179/.  10*."  In  an  action 
for  money  had  and  received,  and  on 
an  account  stated,  brought  by  /.  H. 
against  the  executor  to  recover  the 
amount  of  the  legacy: — Held,  that 
the  action  was  maintainable.  Hart 
V.  Minors,  700 

EXTENT. 

Where  a  fiat  for  an  extent  was 
granted  on  the   22nd  of  February, 
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FIXTURES. 


6UARANTIB. 


1832,  the  Court  refused,  in  //.  T. 
1 834,  to  grant  a  rule  that  an  extent 
might  issue  tested  of  the  date  of  the 
fiat.     Rex  v.  Maberley,  5S7 

FIXTURES. 

In  January  J  1797,  several  persons 
carried  on  business  in  partnership 
as  calico  printers;  and  in  the  same 
month  certain  premises  on  which 
their  works  were  principally  carried 
on  were  conveyed  to  one  of  the  part- 
ners in  fee.  The  conveyance  men- 
tioned the  premises  to  consist,  be- 
sides land,  of  dwelling-houses,  ma- 
chine-house, and  other  buildings  and 
erections,  and  stated  them  to  be  then 
in  the  possession  of  the  partner  to 
whom  they  were  conveyed  and  ano- 
ther partner.  Various  buildings  and 
machines  were  afterwards,  from  time 
to  time,  erected  on  the  premises  by 
the  firm,  for  tlie  purpose  of  extending 
the  works.  The  whole  was  firmly 
fixed  to  the  freehold,  and  stood  on 
that  part  of  the  land  which  was  con- 
veyed to  one  of  the  partners  in  1797; 
but  the  part  in  question  could  be  re- 
moved without  material  injury  to  the 
buildings.  In  the  different  stock- 
takings of  the  firm,  the  land  and 
buildings  were  always  valued  and 
classed  separately  from  the  machinery 
and  fixtures.  In  the  part  of  the 
country  where  the  premises  were  si- 
tuated, machinery  of  this  description 
was  constantly  bought  and  sold  dis- 
tinctly from  the  freehold.  The  free- 
hold in  the  premises  having  been  sub- 
sequently conveyed  to  two  of  the 
partners,  they,  in  1828,  mortgaged 
them  to  the  plaintifTs  wife,  under 
the  description  of  all  the  messuages, 
dwelling-houses,  lands,  and  buildings 
therein  mentioned ;  **  and  also  all 
that  and  those  the  steam-engine,  mill- 
gearing,  heavy  gear  to  millwright 
work,  fixed  machinery,  and  other 
matters  and  things,  &c^  then  stand- 


ing and  being  in  and  upon  the  there- 
by demised  buildings,  works,  and  pre- 
mises, which  in  any  manner  consti- 
tuted fixtures  and  appendages  to  the 
freehold  of  the  same  or  any  part 
thereof."  All  the  machinery,  fix- 
tures, &c.f  appeared  to  have  been  in 
the  reputed  ownership  of  the  partners, 
who  carried  on  the  works  until  1831, 
when  they  became  bankrupt,  and  the 
defendants  were  appointed  their  as- 
signees. The  plaintifiT,  who  was  the 
husband  of  the  mortgagee,  had  in- 
spected statements  of  the  affairs  of 
the  partners,  which  treated  the  ma- 
chinery as  not  included  in  the  mort- 
gage, and  had  made  no  objections  to 
such  statements.  In  the  month  of 
Aprils  1831,  the  assignees  sold  all 
the  machinery  and  fixtures,  with  the 
exception  of  two  steam-engines,  two 
water-wheels,  an  iron  flooring,  and 
other  small  articles ;  and  the  greater 
part  of  them  were  removed  by  the 
purchasers.  The  articles  claimed  by 
the  mortgagee  were  all  firmly  fixed 
to  the  freehold,  in  such  a  maimer, 
however,  that  they  might  easily  be 
removed  without  material  injury  to 
themselves  or  to  the  buildings: — 
Held,  that  the  machinery  did  not  be- 
long to  the  inheritance,  but  was  part 
of  the  personal  estate  of  the  bank- 
rupts, and  that  it  passed  to  the  as- 
signees; and  that  the  machinery  in 
question  was  not  intended  to  pass, 
and  did  not  pass,  to  the  mortgagee, 
under  the  mortgage  deed.  Trappes 
V.  HarteVf  153 

GUARANTIE. 

The  defendant,  in  consideration  of 
the  plaintifiTs  withdrawing  a  distress 
for  rent,  undertook  to  pay  the  sum 
due  for  rent  out  of  the  sale  of  the 
produce  of  the  effects: — Held,  that 
it  was  a  positive  engagement  to  pay, 
if  the  goods  were  sufficient,  and  there- 
fore, in  an  action  on  the  guarantie. 


INSOLVENT  DEBTOR. 
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proof  that  the  goods  produced  the 
amount  of  rent  entitled  the  plaintiflT 
to  recover,  although  there  were  prior 
claims.     Stepfiens  v.  Felly  710 

INCLOSURE. 

See  Award. 

INSOLVENT  DEBTOR. 

1.  By  an  agreement  for  the  disso- 
lution of  a  partnership  between  the 
plaintiff  and  one  L.,  the  plaintiff,  in 
consideration  of  a  sum  of  2i5L  4s. 
6d,  to  be  paid  or  secured  to  him,  as- 
signed the  debts  due  to  the  partner- 
ship to  L. ;  and  Z.,  A.,  and  the  de- 
fendant, in  consideration  thereof,  se- 
verally and  respectively  covenanted 
and  agreed  with  the  plaintiff  that  they 
or  some  one  or  more  of  them,  or 
some  or  one  of  their  executors,  &c., 
should  and  would  pay  the  said  sum 
of  2Z5L  4ts.  6d.  by  instalments : — 
Held^  that  this  was  an  absolute  cove- 
nant on  the  part  of  the  defendant  to 
pay  such  sum  at  all  events ;  and,  the 
defendant  having  been  discharged 
under  the  Insolvent  Debtors'  Act,  7 
Geo.  4,  c.  69,  s.  46,  that  such  dis- 
charge was  a  good  defence  to  an  ac- 
tion brought  to  recover  instalments 
which  became  due  subsequently  to 
his  discharge.     Guy  v.  Newson,  140 

2.  Where  a  debtor  was  brought  up 
under  the  Lords'  Act,  and  had  his  60 
days  allowed,  but  did  not  file  his 
schedule,  and  in  the  meantime  peti- 
tioned the  Insolvent  Court,  this  Court 
enlarged  the  time  for  filing  his  sche- 
dule until  after  the  day  when  lie  was 
to  be  brought  before  the  Insolvent 
Court.     Perron  v.  Deane,  SIS 

8.  A  legacy  of  100/.  having  been 
bequeathed  to  the  wife  of  ^.y  and  A, 
being  indebted  to^.  in  150/.  J.  sent 
B.  the  following  document,  signed  by 
himself  and  wife : — "  We  hereby  au- 
thorize the  executors  of  the  late 

to  pay  to  you  any  legacy  or  monies 

▼OL^  n. 


that  he  may  have  bequeathed  to  us 
or  either  of  us,  in  part  payment  of 
the  various  sums  you  have  so  kindly 
lent  us,  and  your  receipt  shall  be  to 
them  a  sufficient  discharge  for  the 
same.  There  appears  to  be  about 
150/.  due  to  you."  B.  communicated 
to  the  executors  that  he  had  a  claim 
on  the  legacy;  but  the  executor  said 
he  would  pay  it  to  Mrs.  A.  After 
this  communication  had  been  made, 
A.,  in  January,  1832,  went  to  prison, 
and  on  the  29th  of  February  peti- 
tioned for  his  discharge  under  the  In- 
solvent Debtors'  Act,  and  executed 
an  assignment  to  the  assignee;  and 
on  the  16th  of  May,  1832,  he  ob- 
tained his  discharge  accordingly.  On 
the  drd  of  April,  1832,  the  executor 
paid  Mrs.  A.  the  amount  of  the  le- 
gacy, which  she  immediately  paid 
over  to  B.,  under  the  authority  before 
mentioned  : — Held,  that  the  property 
in  the  legacy  passed  to  A.'s  assignee 
under  the  Insolvent  Debtors'  Act. 
Best  V.  Argles,  394 

4.  An  attorney,  to  whom  an  insol- 
vent was  indebted,  and  who  held  a 
cognovit  as  a  security  for  the  debt, 
and  who  was  employed  by  the  insol- 
vent to  prepare  his  schedule,  and 
acted  as  his  attorney  in  procuring  his 
discharge,  agreed  with  the  insolvent 
to  omit  the  debt  out  of  the  schedule, 
and  that  the  cognovit  should  be  sus- 
pended until  after  the  discharge,  and 
then  revived.  The  insolvent  ob- 
tained his  discharge,  and  the  attorney 
two  years  afterwards  entered  up 
judgment  on  tiie  cognovit,  and  issued 
execution.  The  Court  on  motion  set 
aside  the  judgment  and  execution. 
Tahram  v.  Freeman,  451 

INTERPLEADER  ACT. 

1 .  Where  the  sheriff  took  goods  un- 
der an  execution,  and  the  defendant 
gave  the  sheriff  notice  tiiat  the  goods 
were  the  property  of  A.,  the  sheriff 
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having  obtained  a  rule  under  the  In- 
terpleader Act,  and  A,  not  appearing 
to  shew  cause,  the  Court  made  the 
rule  absolute  for  barring  A»*%  claim, 
and  made  the  defendant  pay  the  costs 
of  the  sheriff's  application.  Lewis  v. 
Eickev,  321 

S.  Where  the  sheriff  has  not  given 
notice  to  the  execution  creditor  of  an 
adverse  claim  being  made,  and  of  his 
intention  to  apply  to  the  Court  under 
the  Interpleader  Act,  before  instruc- 
tions have  been  given  to  counsel  to 
move  for  an  attachment  for  not  re- 
turning the  writ,  the  Court  will  grant 
the  attachment,  or  require  the  sheriff 
to  pay  the  costs  of  the  motion. 

The  sheriff  is  not  entitled  to  relief 
under  the  Interpleader  Act,  where  he 
delivers  up  any  part  of  the  goods  to 
the  claimant.     Braine  v.  Huntf    418 

5.  To  entitle  the  sheriff  to  relief 
under  the  Interpleader  Act,  it  is  ne- 
cessary that  an  actual  claim  should 
have  been  made  to  the  goods  seized 
under  the  execution.  Where  a  no- 
tice was  given  by  some  person  whose 
name  did  not  appear,  '*  that  a  fiat  in 
bankruptcy  had  been  issued  against 
the  defendant,  and  that  assignees  had 
been  chosen  : " —  Held,  not  a  suffi- 
cient claim.     Bentley  v.  Hook,     426 

4.  Where  a  sheriff  seized  goods 
under  a  fieri  fac\a$,  which  were  in 
the  possession  of  another  person  un- 
der a  distress  for  rent: — Held,  that 
the  sheriff  was  not  entitled  to  relief 
under  the  Interpleader  Act.  Hay^ 
thorn  v.  Bush,  .689 

LANDLORD  AND  TENANT. 

An  instrument  of  demise  was  pro- 
duced in  evidence,  by  which  the 
plaintiff  agreed  to  let  &c.  for  the 
term  of  one  year,Jully  to  he  complete 
and  ended.  Most  of  the  subsequent 
stipulations  in  the  lease  were  wholly 
inapplicable  to  a  tenancy  for  a  year, 
and  many  of  them  appeared  appli- 


cable only  to  a  tenancy  determinable 
by  a  notice  to  quit.  The  document 
appeared  on  the  face  of  it  to  have 
originally  contained  words  creating  a 
tenancy  from  year  to  year,  which 
were  struck  out,  and  the  above  words 
as  to  the  term  for  one  year  only  re- 
mained : — Held,ihai  the  words  struck 
out  might  be  looked  at  to  shew  what 
the  intention  of  the  parties  was; 
that  the  tenancy  was  for  a  single  year 
only ;  and  that  the  terms  inapplicable 
to  such  a  tenancy  must  be  considered 
as  expunged,  or  as  only  applicable  in 
case  the  tenancy  should  continue. 

By  a  clause  in  a  lease,  it  was  agreed, 
that,  in  case  the  tenant  should  duly 
observe  and  jperform  the  several  cove^ 
nants  and  agreements,  &c.  (one  be- 
ing for  the  payment  of  rent),  and 
should  peaceably  quit  &c.  on  notice 
&c.  he  should  be  entitled  to  a  way- 
going crop  to  be  taken  from  the  lands 
specified.  Sec,  and  the  crop  was  to  be 
left  for  the  landlord  or  his  incoming 
tenant  at  a  valuation  to  be  made 
&c.  i^Held,  that  this  clause  did  not 
give  the  tenant  the  right  of  posses- 
sion as  against  the  landlord,  after  the 
determination  of  the  tenancy,  but 
that  the  tenant  at  most  could  only 
go  on  the  land  for  the  purposes  of  a 
way-going  crop,  and  could  not  ex- 
clude the  landlord. 

Queer e,  whether  the  payment  of 
the  rent,  and  the  performance  of  the 
other  covenants,  were  a  condition  pre- 
cedent to  the  having  the  right  to  the 
away-going  crop?  Strickland  v.  Max- 
well, 539 

LEGACY. 

See  Executors,  5. 

Insolvent  Debtor,  3. 

LEGACY  DUTY. 

A  testator  by  his  will  bequeathed 
certain  legacies  to  charitable  institu- 
tions, and  declared  that  they  should 
be  paid  as  follows:-^''  Which  cbari' 


LIEN. 
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table  legacies  I  direct  may  be  paid 
out  of  my  personal  estate,  prior  to 
the  payment  of  my  debts  and  the 
said  legacies  hereby  by  me  given  and 
bequeathed."  He  tiien  directed  ^*  all 
his  legacies  to  be  paid  within  two 
years  after  his  decease,  free  of  any 
deduction  for  tax  or  duty."  By  a 
codicil,  he  bequeathed  legacies  pay- 
able and  raiseable  immediately:  — 
Heldj  that  the  charitable  legacies, 
and  tike  legacies  given  by  the  codicil 
raiseable  immediately,  were  payable 
free  from  legacy  duty.  Byne  v.  fVil^ 
son,  $0S 

LIEN. 

See  Contract. 

A  mortgage  deed  was  delivered  (o 
A.,  an  auctioneer,  for  the  purpose  of 
obtaining  payment  of  the  principal  and 
interest  due  thereon  from  the  mort- 
gagor, and  A.  made  several  applica- 
tions for  that  purpose : — Held^  that 
A*  had  no  lien  on  the  deed,  in  re- 
spect of  the  charge  for  making  those 
applications. 

SemhU,  that  a  payment  made  to 
an  apprentice  in  his  master's  count- 
ing-house, not  in  the  usual  course  of 
business,  but  on  a  collateral  trans- 
action, is  not  a  good  payment  to  the 
master : — as,  where  a  deposit  is  paid 
by  a  stakeholder,  to  the  apprentice 
of  the  party  who  makes  the  deposit, 
at  his  counting-house.  Sanderson  v. 
Bell.     Same  v.  Same,  304 

LIMITATIONS,  STATUTE  OF. 

K  A  testator  bequeathed  to  his  two 
daughters  Z50L  each,  to  be  paid 
when  they  arrived  at  the  age  of 
twenty-one ;  and  till  that  period  the 
expenses  of  board,  clothes,  and  edu- 
cation to  be  borne  and  paid  by  his 
executors.  He  appointed  executors 
and  also  trustees,  with  all  necessary 
powers  to  fulfil  the  will.    At  a  meet- 
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ing  of  the  trustees  and.  executors,  for 
the  purpose  of  settling  the  testator's 
affanrs,  the  executors  paid  over  to  the 
trustees,  inter  alia,  the  sum  of  500/., 
to  be  set  apart  for  the  payment  of 
the  legacies  to  the  daughters  when 
they  attained  the  age  of  twenty-one. 
This  sum  was  afterwards  lent  by  the 
trustees  to  the  plaintiff  on  a  promis- 
sory note  which  described  them  as 
"  trustees  acting  under  the  will  of 
the  late  Mr.  W.B"{}he  testator): — 
Held,  that  a  payment  of  principal 
and  interest  to  one  of  the  legatees 
within  six  years  was  sufficient  to 
take  the  case  out  of  the  Statute  of 
Limitations,  and  that  the  trustees 
had  a  right  to  maintain  an  action  on 
the  note.  Megginsen  v.  Harper,   322 

2.  Where  a  letter  acknowledging 
the  existence  of  a  debt,  which  was 
produced  for  the  purpose  of  taking 
the  case  out  of  tlie  Statute  of  Limit- 
ations, did  not  contain  any  date : — 
Held,  that  the  time  when  the  letter 
was  written  might  be  supplied  by  pa- 
rol evidence. 

In  an  action  on  a  promissory  note 
payaUe  with  interest,  the  words  in 
the  letter  acknowledging  the  debt 
were  as  follows : — **  I  shall  be  most 
happy  to  pay  you  both  interest  and 
principal  as  soon  as  convenient:" — 
Held,  that  this  was  a  conditional  pro- 
mise, and  that  the  plaintiff  was  bound 
to  give  some  evidence  to  shew  that 
the  defendant  was  able  to  pay,  or 
that  it  was  convenient  for  him  to  do 
so.'    Edmunds  v.  Downes,  459 

3.  To  debt  for  goods  sold  and  de- 
livered, &c.  the  defendant  pleaded 
the  general  issue,  and  that  the  action 
did  not  accrue  within  six  years.  The 
plaintiff  replied  that  the  action  did 
accrue  within  six  years.  At  the  trial, 
a  witness  on  behalf  of  the  plaintiff 
proved  that  he  had  taken  a  letter  to 
the  defendant  from  the  plaintiff^s  at- 
torney, and  that  the  defendant,  hav- 
ing read  the  letter,  promised  to  pay 
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the  debt,  and  mentioned  a  certain 
amount  ai  tlie  sum  due ;  but  the  de- 
fendant added  that  he  had  had  no 
dealings  nith  the  plaintiB*  for  eight 
or  nine  years.  No  evidence  nas 
given  to  then  when  the  debt  was 
contracted,  and  the  derendant  called 
no  witnesses : — Held,  that  it  was  in- 
cumbent upon  the  plaintiS'  to  prove 
the  affirmative  of  the  issue  raised 
on  the  plea  of  the  Statute  of  Limita- 
tions, by  shewing  either  that  the  cause 
of  action  arose  within  six  years,  or 
that  the  subsequent  acknowledgment 
or  promise  vras  made  in  some  writ- 
ing signed  by  the  defendant,  pursu- 
ant to  OO.i,  c.  14;  and  no  such 
proof  having  been  given,  that  a  non- 
suit ought  to  be  entered.  JVilby  v. 
Henman,  658 


MAUCIOUS  ARREST. 
Two  concurrent  writs  of  ea.  $a. 
were  issued  into  the  counties  of  L. 
KiA  M.,\>j  A.  £.,  the  attorney  of  one 
C.  D.,  the  plaintiff  in  a  former  ac- 
tion, against  £.  F.  Both  writs  were 
returnable  on  the  3nd  of  November. 
E.  F.  was  arrested  on  the  1  st  Novem- 
ber on  the  writ  issued  into  the  county 
of  M,;  but  thesheritfof  that  county, 
on  being  paid  the  debt  and  costs,  dis- 
charged E.  F.  out  of  custody,  with- 
out the  knowledge  or  sanction  of  the 
plaintiflT  in  the  original  action  or  her 
attorney,  and  without  any  authority 
from  either.  After  his  discharge  from 
that  arrest,  E.F.  went  into  the  county 
of  L,,  and  was  again  arretted  on  the 
following  day,  upon  the  ca.  sa.  issued 
ioto  the  latter  county,  and  was  detain- 
ed in  custody  for  about  twelve  days. 
A  notice  was  sent  to  A.  B.'s  oflice  on 
the  Std  of  November,  that  E.  F.  had 
been  arrested  and  paid  the  debt  and 
costs  to  the  sheriff  of  Af.,  but  A.  B. 
was  then  from  home.  On  the  9th 
November,  A,  B.  was  again  applied 
to  by  the  under-sherifirof  £.,  but  re- 


MISNOMER. 

fused  to  authorise  E.  F.'t  discharge 
unless  the  debt  and  costs  were  paid 
into  his  hands.  Some  days  after,  the 
amount  of  debt  and  costs  having 
been  obtained  from  the  sheriff  of  M., 
was  paid  to  A.  B. ;  and  he  thereupon 
gave  an  order  for  the  discbarge  of 
E.  F.  In  an  action  brought  by  E.  F. 
against  A.  B.  and  C.  D.  for  wilfully 
and  maliciously  neglecting  to  inform 
and  give  notice  to  the  sheriff  of  £. 
that  E.  F.  had  been  before  attested 
in  the  county  of  M;  and  the  judg- 
ment satisfied  ; — Held,  that  malice 
was  essential  to  the  action,  and  that 
the  existence  of  malice  was  a  ques- 
tion for  the  jury,  and  they  having 
negatived  malice  and  found  thereupon 
for  the  defendants,  that  their  finding 
was  right.     Leitit  v,  Morris         1 1  i 


MALICIOUS  PROSECUTION. 

Where,  in  an  action  on  the  case 
against  a  party  for  maliciously,  and 
without  probable  cause,  causing  an 
information  to  be  laid  against  the 
plaintiff  for  trespassing  on  land  in 
pursuit  of  gam?,  in  the  day  time,  un- 
der Stat.  1  &  Z  Will.  4,  c.  32,  and 
thereby  causing  him  to  be  convicted 
and  imprisoned  by  a  justice  of  the 
pesce,  the  plaintiff  did  not  appeal 
against  the  conviction,  pursuant  to 
the  44ih  section  of  that  statute,  but 
suffered  the  imprisonment  under  the 
conviction,  and  the  conviction  was 
still  subsisting  .^Held,  that  the  ac- 
tion was  not  maintainable;  and  the 
plaintiff  having  been  nonsuited ,  the 
Court  refused  to  set  it  aside.  Mellor 
v.  Baddeleu,  675 


MEMORANDA,  352,  556. 
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See  PaACitCK. 
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MONEY   HAD  AND 
RECEIVED. 

See  Executors. 
Poor's  Rate* 

1.  In  the  year  1815,  A.  was  dis- 
charged under  an  insolvent  act,  and 
in  1830  obtained  his  certificate  under 
a  commission  of  bankrupt  issued  in 
1829,  under  which  commission  his 
estate  produced  less  than  sufficient 
to  pay  his  creditors  1 5s,  in  the  pound. 
A,^  in  the  year  18d!i,  opened  an  ac- 
count with  the  Bank  of  England^  and 
a  sum  of  ^94/.  155.  was  deposited 
by  him  in  the  Bank: — Heldy  that  an 
action  for  money  had  and  received, 
brought  by  the  assignees  under  the 
commission  against  the  Governor  and 
Company  of  the  Bank  of  England^ 
to  recover  the  amount  so  deposited, 
was  maintainable.  Elston  v.  Brad- 
dick,  435 

%.  In  an  action  of  debt  for  money 
had  and  received,  brought  to  recover 
the  amount  of  the  rents  of  certain 
copyhold  premises  received  by  the 
defendant  for  the  use  of  the  plain* 
tifiTs  wife,  it  appeared  that  the  pre- 
mises, which  were  copyhold,  were 
parcel  of  the  manor  of  (x.,  and  that 
one  S,,  who  had  previously  been  ad- 
mitted, surrendered  the  premises  in 
question  to  the  use  of  his  will,  by 
which  he  devised  the  same,  together 
with  some  freehold  property,  (after 
three  previous  life  estates  to  his  wi- 
dow, his  daughter,  Elizabeth  Free' 
man,  and  his  said  daughter's  hus- 
band,) to  the  wife  of  the  defendant 
for  life,  with  remainder  in  fee  to  the 
survivor  of  the  four  lives.  The  de- 
fendant's wife  appeared  on  the  roll  to 
have  been  admitted  as  sole  heiress  of 
Elizabeth  Freeman,  who  was  described 
as  owner  of  the  inheritance.  The 
defendant's  wife  was  the  heiress  at 
law  both  of  S.  and  Elizabeth  F,,  and 
was  the  survivor  of  the  four  lives. 


On  her<death,  in  1810,  her  daughter, 
who  had  married  the  plaintiff)  was 
admitted ;  but  no  proof  was  given  to 
shew  that  the  defendant  was  privy 
either  to  that  admission  or  the  pre- 
vious one  of  his  wife.  The  defend- 
ant, from  the  year  1810,  let  the 
copyhold  premises,  from  time  to 
time,  without  reference  to  his  daugh- 
ter's title,  and  without  appearing  to 
be  acting  for  her;  and  he  received 
the  rents  from  the  time  of  his  wife's 
decease  in  1810,  to  the  commence- 
ment of  the  action,  without  paying 
it  over  or  accounting  for  it  to  his 
daughter.  The  defendant's  daughter 
lived  with  her  father  from  1810  to 
1815,  when  she  married  the  plaintiff. 
It  did  not  appear  who  received  the 
rents  from  1804  to  1810: — Held, 
that  the  action  for  money  had  and 
received  was  not  maintainable.  Cla- 
rance  v.  Marshall,  495 


PARTNERS. 

1.  Where  parties  enter  into  a  con- 
tract of  partnership  in  violation  of 
the  law,  it  is  Void,  and  will  confer  no 
right  on  either  party  as  against  the 
other. 

Two  persons  carried  on  the  busi- 
ness of  pawnbrokers  under  a  deed  of 
partnership.  The  business  was  con- 
ducted solely  in  the  name  of  one,  and 
his  name  only  appeared  over  the 
shop  door  and  on  the  printed  tickets 
and  duplicates  used  by  pawnbrokers; 
and  the  person  who  conducted  the 
business  only  was  licensed.  Semble, 
that  although  the  parties  might  have 
made  themselves  liable  to  penalties 
imposed  by  the  statute  39  &  40  Geo. 
3,  c.  99,  yet,  that  it  being  no  part  of 
the  contract  to  carry  on  the  partner- 
ship in  such  a  manner  as  to  contra- 
vene the  law,  the  contract  was  not 
void.     Armstrong  v.  Lewis,         27 4i 

2.  Where  one  member  of  a  part- 
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nersbip  becomei  bankrupt,  the  inaol- 
«ent  partoer  may  uie  the  tuunn  of 
the  aMignee*  of  the  bankrupt  ia 
bringing  actiopt  against  the  debtors 
of  the  firm.  The  aaaignee*  are  en- 
titled  to  an  indemnity  a^inat  the 
coata  when  they  apply  for  it.  fPAiie- 
htadv.H^hei,  318 

3.  A.  and  B.  entered  into  partner- 
ship to  work  a  coal-mine,  and  the 
cou-miDe  being  worked  out,  and  the 
coal-pit  filled  up,  A.  said  he  would 
join  in  no  more  coal-pits,  and  A.  and 
B.  agreed  to  divide  the  materials  and 
Btensili,  each  party  taking  one  half 
in  value,  artide  by  article,  according 
to  a  valuation  lo  be  made ;  and,  after 
the  valuation  had  been  made,  B. 
■greed  to  take  the  whole  at  the  valu- 
ation, and  accordingly  took  poaaes- 

■  lion  thereof: — Held,  that  A.  had  an 
immediate  right  of  action  for  a  moiety 
of  the  value  of  the  materials  and 
utensili.     Jackaon  v.  Sutpherd,    361 

4.  C,  M.,  and  N.  carried  on  biui- 
nesa  under  the  name  of  J.  K.  ^  Soiu ; 
and  being  indebted  to  A.,  C,  retired 
from  the  partnership,  and  M.  and  N. 
agreed  to  liquidate  all  the  concerns 
of  the  partnership.  M.  afterwards 
retired,  and  advertisements  of  the 
diisolutionH  of  both  partnerships  were 
at  the  same  time  inserted  in  the  Ga- 
aette.  N.  then  took  in  a  new  part- 
ner, and  (he  business  was  carried  on 
in  the  original  name  of  J.  K,  ^  Soiu, 
A.'m  account  was  traniferred  to  the 
new  firm,  and  he  received  accounts 
and  payments  from  them  ;  hut  it  did 
not  appear  that  he  ever  saw  the  Ga- 
attte,  or  that  either  be  or  the  new 
partner  ever  agreed  to  tbe  substitu- 
tion of  the  responsibility  of  the  new 
firm  for  that  of  the  old  -.—Held,  that 
tbe  three  original  partners  were  not 
released  from  their  reipoiuibility,  but 
were  liable  at  the  suit  of  A.  Kirwan 
Y.KiTKoit,  617 


PART-OWNERS. 

Where  A.  was  entitled  to  certain 
■hares  in  a  ship,  and  B.  and  C,  were 
owners  of  the  remaining  shares,  and 
B.  and  C.  employed  D.  to  sell  the 
vessel,  which  he  accordingly  did,  and 
paid  over  to  B.  and  C.  their  propor- 
tion of  the  purchase  money,  but  re- 
futed, without  the  concurrence  of  B. 
and  C.,  to  pay  A.  his  proportion  of 
the  proceeds  of  the  sale  of  the  ves- 
sel : — Held,  in  an  action  brou^t  by 
A.  against  D.,  that  it  waa  not  main- 
tainable, and  that  A.  could  itot  sue 
alone.     Hat$all  n.  Or^Uk,  679 

PAWNBROKERS. 
See  Pakthsu. 

PAYMENT. 

Semble,  That  a  payment  made  to 
an  apprentice  in  his  master's  connt- 
ing-house,  not  in  tbe  usual  comrse  of 
business,  but  on  a  collateral  transac- 
tion, is  not  a  good  payment  to  the 
master :  as  where  a  deposit  is  paid  by 
a  stakeholder,  to  the  apprentice  of  the 
party  who  makes  the  deposit,  at  his 
CQuntii^house.  Smidergom  v.  BeH, 
304 

PLEADING. 

See  FaACTicE  (sionino  Jodombht). 
1.  Declaration. 
A  declaration  stated  that  tbe  plain- 
tiff brought  into  Conn  his  certain 
tnlt  against  the  defa»iants  in  a  fitti 
of  debt  upon  reecgnisMoce,  the  tenor 
of  which  bill  follows  in  these  words, 
to  wit,  "  Be  it  remembered,  that  a 
writ  issued,  fitc,  &c.,  in  these  words, 
■  Will.  4,  &C.  &c.' '  setting  out  a  writ 
of  ici'.  ja.,  tbe  sheriff's  return  of 
nihil,  an  alia*  writ  of  tei.  fa.,  tbe 
sheriff's  return  of  icire  feci,  and  the 
appearance  of  the  parties,  and  the 
declaration    then    prayed    i 
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against  the  defendant*,  'Mie  defend- 
ants pleaded  that  no  ra.  la,  duly  is- 
sued  against  the  principal,  and  inb- 
sequendy  demurred  specialty  ro  the 
siir- rejoinder  of  the  plaintiff,  on  a 
ground  which  could  not  be  (upport- 
ed: — Held,  that  the  declaration  was 
good  in  that  siage  of  the  proceedings. 
Darting  v.  Gurney,  226 

U.  iH/ormation, 

Where  a  count  in  an  information  to 
recover  a  penalty  of  100'.  against  a 
maltster,  on  the  atatutes  7  &  8  Geo. 
4,c.  53,s.  l.sndc.  £3,  s.  IS,  charged 
that  ihe  defendant  made  use  of  a  cis- 
tern for  the  making  of  malt,  without 
having  made  a  true  and  particular 
entry  thereof  in  writing  with  the  offi- 
cer of  excise  in  whose  survey  such 
cistern  was  intended  to  be  used: — 
Held,  that  the  count  was  bad. 

In  an  information  on  s.  40  of  the 
former  statute,  the  count  charged  that 
the  defendant  did  fraudulently  con- 
ceal and  convey  from  the  sight  of  the 
officers  of  excise  a  large  quantity  of 
corn  tor  making  into  mall,  contrary 
&c.  -.—Held,  that  the  count  was  good, 
and  that  it  was  not  iteceasary  to  name 
the  officers  from  whom  it  was  so  con- 
cealed, or  allege  it  to  have  been  con- 
cealed from  the  officers  in  whose  dis- 
trict ihe  premises  were  situate,  jlt- 
tomey-General  v.  Dyer,  6G4 

III.  NeiB  Auignmtnt, 
In  trespass  for  breaking  and  enter- 
ing the  plainiifTs  house  and  bam,  and 
seizing  his  goods  and  chattels,  and 
casting,  flinging,  and  throwing  them 
out  of  the  barn  into  a  certain  open 
piece  of  ground,  and  leaving  them 
there  exposed,  whereby  they  became 
damaged,  the  defendant  pleaded  the 
general  issue,  and  a  special  plea  of 
justitication,  which  in  its  introductory 
part  excepted  the  casting,  flinging, 
and  throwing  the  goods  and  chattels 
out  of  the  bam,   but  juttifled   the 
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other  trespasses.  At  the  trial,  the 
jury  found  a  verdict  for  the  defend- 
ants on  the  special  plea,  and  for  the 
plaintiff;  with  15'.  damages,  on  the 
general  issue.  On  a  motion  to  enter 
a  general  verdict  for  the  defendant, 
on  the  ground  that  the  manner  of 
removing  the  goods  was  matter  in 
aggravation  and  excess,  and  that  the 
plaintiff'  ought  to  have  new  assigned : 
— Held,  that  a  new  assignment  was 
not  necessary,  inasmuch  as  part  of  the 
trespasses  were  excepted  out  of  the 
plea  in  the  introductory  part  of  it, 
and  tliat  the  plaintiff  was  entitled  to 
retain  his  verdict  onthe general  issue. 
NevilU  V.  Cooper,  829 

IV.  PUa  in  bar. 
Covenant  on  an  indenture  of  de- 
mise  by  the  administrator  of  the  les- 
sor against  J.,  B.,  and  C,  the  lea- 
sees, for  not  leaving  and  yielding  up 
to  the  plaintiff  at  the  expiration  of 
the  lerm,  machinery,  &c.  of  a  value 
equal  to  the  value  of  the  machinery, 
&c.  on  the  premises  at  the  time  of 
the  demise.  Plea  by  A.  and  B.  that 
the  plaintiff's  intestate  held  the  pre- 
mises, &c.  merely  as  trustee  for  C, 
that  C.  had  become  bankrupt,  and 
that  the  defendants  had  left  and 
yielded  up,  &c.  to  the  assignees  of 
C,  machinery,  &c.  of  equal  value, 
&c.  On  demurrer,  held,  that  the 
plea  was  bad  as  being  no  answer  at 
law,  hut  (liscloaing  matter  of  equity 
only.     Brillen  v.  Perrott,  597 

V.  Rejoinder. 
Where,  to  a  plea  by  an  executor, 
that  a  judgment  had  been  obtained 
against  the  testator,  and  that  he  had 
fully  adtuinistered,  except  as  to  a 
sro^  sum,,  not  sufficient  to  satisfy 
the  judgment,  the  plaintiff  replies 
thai  the  testator  paid  a  large  sum  of 
money,  to  wit,  200'.,  in  full  aatisfac- 
tion  and  discharge  of  the  debt  reco- 
vered, and  of  tlw  judgment,  and  that 
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the  defendant  deceitfully,  and  with 
the  intention  to  defraud  and  deceive 
the  plaintiff  of  his  damages,  defers 
procuring  acknowledgment  of  satis- 
faction to  be  entered  of  the  said  debt, 
or  to  be  released  therefrom,  and  still 
permits  the  judgment  to  remain  in 
full  force ;  the  defendant  is  bound  in 
his  rejoinder  to  traverse  the  fraud, 
and  not  the  payment  and  satisfaction, 
which  is  mere  inducement,  and  not 
traversable.     Jones  v.  Roberts^    219 

POLICY  OF  INSURANCE. 

1.  By  a  declaration  and  statement 
as  to  health,  &c.,  signed  by  the  as- 
sured, previous  to  effecting  a  policy 
on  a  life,  it  was  agreed,  that,  if  any 
untrue  averment  was  contained  there- 
in, or  if  the  facts  required  to  be  set 
forth  in  the  proposal  annexed  were 
not  truly  stated,  the  premiums  should 
be  forfeited,  and  the  assurance  be  ab- 
solutely null  and  void.  The  state- 
ment as  to  the  health  of  the  life  was 
untrue  in  point  of  fact,  but  not  to 
the  knowledge  of  the  party  making 
it : — Held^  that  the  premiums  were 
forfeited,  and  could  not  be  recovered 
back,     Duckett  v.  Williams^        348 

2.  A  policy  of  insurance  contained 
a  warranty  not  to  sail  for  British 
North  America  after  the  15th  o^  Au- 
gust, The  vessel  was  lying  on  the 
1 5th  of  August  in  a  dock  in  the  har- 
bour of  Dubiin,  bound  for  Quebec  in 
British  North  America ,  and  upon 
that  day  it  was  impossible  from  the 
state  of  the  wind  to  get  to  sea,  but 
the  vessel  was  hauled  out  of  the  dock 
and  warped  down  the  river  Liffey, 
about  half  a  mile  towards  the  mouth 
of  the  harbour,  which  was  some  miles 
distant.  At  the  time  of  so  moving 
the  vessel,  the  master  and  crew  knew 
it  to  be  impossible  to  get  to  sea  ihkt 
day.  The  next  day  she  was  warped 
a  little  further  down  the  river,  and  on 
the  1 7tli,  when  the  wind  changed,  she 
got  to  sea  : — Held,  that  if  the  inten- 


tion of  moving  the  vessel  was  merely 
and  solely  to  comply  with  the  war- 
ranty, that  such  proceeding  was  not  a 
compliance  therewith;  but  that,  if 
what  was  done  was  with  an  intention 
of  putting  the  vessel  in  a  more  fa- 
vourable situation  for  the  prosecution 
of  her  voyage,  the  warranty  was  com- 
plied with,  even  though  the  intention 
to  comply  with  the  warranty  formed 
part  of  the  motive  for  moving  the 
vessel.     Cochrane  v.  Fisher,         581 

POOR'S  RATE. 

On  the  15th  of  August^  1828,  an 
increased  poor-rate  was  assessed  on 
certain  premises,  against  which  an 
appeal  was  entered  at  the  October 
sessions,  and  respited  to  the  follow- 
ing sessions  in  January,  On  the  15th 
of  December,  1828,  the  overseers  dis- 
trained for  the  increased  rate ;  but,  to 
prevent  a  sale,  the  amount  was  paid 
under  protest,  and  the  distress  relin- 
quished. The  rate  was  subsequently 
reduced,  in  consequence  of  the  deci- 
sion of  the  Court  of  King's  Bench, 
on  a  case  sent  up  by  the  justices  on 
the  hearing  of  the  appeal.  It  did 
not  appear  that  any  notice  in  writing 
of  the  appeal  had  been  given  to  the 
overseers,  pursuant  to  the  41  Geo,  S 
(U.  K.),  c.  23,  s.  2,  before  the  levy. 
In  an  action  brought  by  the  party  on 
whom  the  increased  rate  was  made, 
against  the  defendant,  one  of  the 
overseers  at  the  time  of  the  levy,  to 
recover  back  the  excess  above  the 
last  effective  rate,  as  money  had  and 
received  to  his  use  : — Held,  that,  as 
no  notice  of  appeal  had  been  given 
to  the  overseers,  pursuant  to  the  se- 
cond section  of  the  statute,  the  action 
could  not  be  maintained.  Priestley 
V.  Watson,  691 

POWERS. 

By  a  marriage  settlement  certain 
estates  were  settled  in  strict  settle- 
ment, and  a  power  was  reserved  to 
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the  persona  being  in  the  actual  poa- 
Mftsion  of  the  premiieB,  by  virtue  of 
the  limitaiion*  in  the  ■etUement,  to 
lease  any  part  of  the  lends  thereby 
settled  "  for  one,  tno,  or  three  life  or 
lives,  or  any  term  or  number  of  years 
not  exceedini;  twenty-one  years,  so 
as  upon  all  and  every  such  lease  or 
leases  there  should  be  reserved  and 
continued  payable  during  the  respec- 
tive continuance  of  such  lease  and 
leases,  by  half-yearly  paymettU,  the 
bett  and  most  improved  yearly  renli 
that  could  be  reasonably  had  or  ob- 
tained, without  taking  any  sum  or 
aumi  of  money  or  other  thing  by  way 
of  fine  or  income  for  the  same."  By 
lease,  dated  the  11th  January,  17SS, 
a  tenant  for  life  of  the  estates  de- 
mised a  part  of  the  settled  estates,  to 
hold  from  the  ith  of  January  pre- 
ceding, for  the  lives  of  three  persons 
therein  named,  yielding  and  paying 
yearly  and  every  year  during  the  said 
term  the  yearly  rent  or  sum  of  3W. 
10«.,  at  or  upon  the  two  moit  tuuat 
feaiU  or  days  of  payment  in  Me  year, 
viz.  the  Feast  of  bt.  FhUip  and  James 
the  Apoitles  {Ut  May),  and  Si.  Mi- 
chael  Ike  Archangel  {29th  Sept.),  by 
even  and  equal  portions;  the  first 
payment  to  be  made  on  the  Feast  of 
tit.  Philip  and  James  the  Apostles 
next  ensuing  the  dale  of  the  lease:  — 
Held,  that  the  lease  was  not  a  due 
execution  of  the  power,  and  that  it 
was  therefore  invalid.  Held,  also, 
that  leases  of  other  estates  in  tlie 
same  part  of  the  country  were  not 
admissible  in  evidence  to  shew  that 
the  days  on  which  the  rent  was  re- 
served in  the  lease  were  the  usual 
half-yearly  days  of  payment  of  rent 
in  that  part  of  the  conntry.  Doe  d. 
Harriet  v.  Morse,  X47 

PRACTICE. 

See  Affidavit. — AoasBiiBNT. — Aa- 
RBST. — Attobhb  r. — Bail."B&il> 
BOND. — •  Capias. — Cons. — -Dn- 
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I.  Affidtmt. 
An  a£Bdavit  by  the  plaintiflfa  at- 
torney, that  the  debt  is  unpaid,  w 
sufficient  to  support  a  motion  to  enter 
up  judgment  on  an  old  warrant  of 
attorney,  where  the  attorney  awears 
that  he  haa  been  employed  in  ma- 
naging the  money,  and  receiving  and 
paying  over  the  interest.  Ashnai* 
V.  Bondler,  212 

II.  Amendment. 

1.  The  Court  allowed  a  writ  of 
summons  to  be  amended  by  inserting 
the  name  of  a  co-executrix  aa  a  co- 
plaintiff,  on  the  ground  that  the  right 
of  action  would  otherwise  have  been 
lost  by  the  Statute  of  Limitations. 

A  writ  of  summons  will  not  in  fu- 
ture be  allowed  to  be  amended,  ex- 
cept in  cases  where  the  remedy  would 
otherwise  be  lost.  Lakin  v,  Watton, 
68fi 

S.  Where,  in  debt  on  bond,  there 
was  a  variance  between  the  penalty 
of  the  hand  stated  in  the  declaration 
and  the  bond  produced  in  evidence, 
the  penalty  in  the  bond  stated  in  the 
declsration  being  SGO/.,  and  in  th« 
bond  produced  in  evidence,  200/..' — 
Held,  that  it  was  within  the  3  8c  4 
mu.  4,  c.  42,  s.  28,  and  might  be 
amended.     Hill  v.  Salt,  420 

Semble,  that  the  act  applie*  to  caaea 
tried  before  the  sheriff,  Ibid, 

III.  Attackmeta. 

1.  A  Judge's  order  made  in  vacft- 
tion,  pursuant  to  the  rule  of  ^.  T.  3 
Will.  4,  requiring  the  sheriff  to  bring 
the  defendant  into  Court,  See,  may 
be  made  a  rule  of  Court,  and  an  at- 
tachment may  issue  for  not  obeying 
the  order  on  one  motion,  Homell  v. 
BuUeel,  339 

2.  The  demand  on  which  to  found 
an  attachment  for  non-payment  of 
money  pursuant  to  an  award,  and  of 
coBta  pursuant  to  the  Master's  allo- 
catur, must  be  made  afler  the  order 
of  reference  baa  been  made  a  rule  of 
Court.     Chilton  v.  EUis,  *69 
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3. The  plaiDtiff,*!)  attorney,  brought 
an  action  for  hii  bill  of  cosia.  The 
defendant  obtained  an  order  to  tax 
the  bill,  which  order  did  not  contain 
a  subtniMion  or  undertaking  to  pay 
the  amount  taxed.  The  usual  sub* 
■niaaion  was,  honever,  entered  in  the 
Jodge'a  book.  The  Master  proceeded 
in  the  taxation,  and  made  hii  atloea- 
tur  for  6d.  in  favour  of  the  defendant. 
The  plaiotiffapplied  on  affidavits,  and 
obtained  another  Baron's  order  for 
die  Matter  to  review  his  taxation. 
On  the  review,  the  Master  made  hia 
aUoeaUr  for  ISA  in  the  plaintiff's 
favour.  The  plaialiff  made  the  se- 
e<»d  order  ■  rule  of  Court,  made  a 
demand,  &c.  thereon,  and  moved  for 
SD  attadiment.  Neither  the  first  or- 
der nor  the  submission  in  the  Judge's 
book  was  made  a  rule  of  Court.  The 
C6urt  held,  that  the  attachment  was 
irregular,  and  set  it  aside. 

The  plaintiff  afterwards  made  the 
first  order  and  the  submission  in  the 
Judge's  book  a  rule  of  Court,  served 
the  two  rules,  the  allocatur,  &c.,  and 
made  a  fresh  demand,  and  then  ob- 
tained an  attachment : — Held,  that 
the  second  attachment  was  regular, 
RyaUt  V.  Enwrton,  464 

IV.  Bail. 

I.  A  plaintiff  cannot  take  proceed- 
ings on  the  bait-bond  on  the  ground 
of  an  informality  in  the  notice  of 
boil.     Wigley  v.  Edniardt,  3S0 

In  future,  it  is  not  lo  be  consi- 
dered necessary  to  state  in  a  notice 
of  tiail  that  the  bail-piece  lias  been 
filed  "  with  the  filacer  at  the  proper 
office."  Jbid. 

3.  It  is  irregular  to  sue  out  process 
on  a  bail-bond  after  the  rule  for  allow- 
ance of  bail  has  been  served,  although 
the  bail'bond  has  been  forfeited  and 
an  assignment  has  been  written  for 
before  the  jusrification  of  the  bail.  In 
making  the  rule  to  set  aside  such 
proceedings  absolute,  the  Court  di- 
iKted  the  cotu  of  tdting  an  assign* 


ment  of  the  bail-bond,  which  had 
been  occasioned  by  the  defendant's 
default,  to  be  allowed  to  the  plaintiff, 
and  to  be  deducted  from  the  costs  of 
the  rule.     EUii  v.  Batet,  143 

V.  Cotti. 

Coats  of  the  day  for  not  proceed- 
ing to  trial  may  he  moved  for,  though 
the  plaintiff  has  subsequently  tried 
his  cause,  got  a  verdict,  signed  final 
judgment,  and  taxed  his  coati.  Re- 
dit  y.  Lucock,  337 

VI.  Ditcharging  out  of  Custody. 

1.  Where,  in  the  copy  of  a  rale  for 
an  attachment  fur  non-payment  of 
costs,  pursuant  to  the  Master's  allo- 
eatur,  the  defendant's  name  was  spelt 
Caloer  instead  of  Calvert,  and  the 
Master's  name  Day  instead  of  Dax, 
the  Court  set  aside  the  attachment, 
and  discharged  the  defendant  out  of 
custody,  although  in  the  original  rul« 
the  names  were  spelt  correctly.  Rex 
Y.Cahert,  189 

i.  Quixre,  whether,  since  the  3  &  4 
WtU.  4,  c.  42,  B,  1 1 ,  a  defendant  who 
has  been  arrested  by  a  wrong  Chris- 
tianname,  is  entitled  to  be  discharged 
on  motion.       Callum  v.  Leeion,  406 

3.  Where  a  defendant  nas  arrested 
in  Ireland,  and  afterwards  put  in  spe- 
cial bail  there,  which  bail  were  dis- 
charged on  entering  a  common  ap- 
pearance for  a  defect  in  ihe  afGdavit 
of  debt : — Held,  that  the  defendant 
was  entitled  to  he  discharged  out  of 
custody,  where  he  had  been  again 
arrested  ia  England,  in  an  action  on 
the  judgment  in  the  former  action. 
Gmn  V.  M'CUntock,  668 

VII,  Ejectment. 

Where,  in  a  country  cause,  a  decla- 
ration in  ejectment  was  delivered 
on  the  30th  of  September,  and  on  the 
jth  day  of  the  ensuing  Hilary  Term 
a  motion  was  made  to  stay  proceed* 
ings  in  a  second  ejeclment  until  (he 
costsofa  former  ejectment  were  paid : 
— Held,  that  the  motion  was  not  loo 
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late,  although  a  term  had  elapsed 
since  the  commencement  of  the  action, 
and  notice  of  trial  had  been  gpven. — 
Doe  d.  Martin  v.  Packer^  457 

VIII.  Irregularity. 

Where  the  writ  was  in  trespass^  but 
indorsed  for  a  debt,  and  the  declara- 
tion delivered  was  in  an  action  of 
trespass  on  the  case,  although  no  ob- 
jection was  taken  to  the  writ  until 
after  the  declaration  was  delivered, 
the  Court  set  aside  both  the  writ  and 
declaration.  Edwardsv,Dignam,  346 

IX.  Judge's  Order. 

A  judge's  order  made  in  vacation 
cannot  be  made  a  rule  of  Court  as  of 
the  preceding  term.  Rex  v.  Price,  212 

X.  Judgment  as  in  case  of  a  Nonsuit. 

1 .  Where  issue  is  joined  in  Trinity 
Term,  and  notice  of  trial  is  given  for 
the  sittings  inMichaeltnasTerm,  which 
notice  is  countermanded,  it  is  prema- 
ture to  move  for  judgment  as  in  case 
of  a  nonsuit  in  that  term.  Marshall 
V.  Foster,  213 

2.  Where  a  plaintiff  gives  a  satis- 
factory reason  for  not  proceeding  to 
trial,  as  that  the  debt  has  been  paid, 
and  the  action  abandoned ;  the  de- 
fendant is  not  entitled  to  judgment 
as  in  case  of  a  nonsuit,  or  to  a  per- 
emptory undertaking,  for  the  purpose 
of  obtaining  his  costs,  but  must  take 
the  cause  down  by  proviso.  Monck 
V.  Bonham,  430 

XI.  Notice  of  Inquiry. 

A  defendant  not  having  appeared 
to  a  writ  of  summons,  a  distringas 
was  obtained,  and  an  appearance  en- 
tered, and  a  copy  of  the  declaration 
was  afterwards,  by  leave  of  the  Court, 
stuck  up  in  the  Office  of  Pleas,  and 
judgment  by  default  was  afterwards 
signed.  The  plaintiff  was  unable^  to 
serve  the  defendant  personally  with  a 
notice  of  inquiry,  and  was  unable  to 
discover  where  he  had  renaoved  to, 
the  Court,  on  application,  granted  a 


rule,  that,  on  a  notice  of  inquiry  being 
stuck  up  in  the  office,  and  a  copy  left 
at  the  defendant's  last  place  of  resi- 
dence, it  should  be  deemed  good  ser- 
vice unless  cause  was  shewn  within  a 
week.     Watson  v.  Delcroix,         425 

2.  Where  a  defendant  is  ander 
terms  to  take  short  notice  of  trial,  he 
is  not  bound  to  take  short  notice  of 
executing  a  writ  of  inquiry. 

Where  eight  days'  notice  of  exe- 
cuting a  writ  of  inquiry  was  given 
instead  of  fourteen,  and  the  defen- 
dant, instead  of  returning  the  notice, 
merely  gave  notice,  after  a  lapse  of 
six  days,  that  he  intended  to  apply  to 
the  Court  to  set  aside  the  proceed- 
ings for  irregularity,  without  pointing 
out  what  the  irregularity  was,  the 
Court,  on  making  the  rule  absc4ute 
for  setting  aside  the  inquiry,  refused 
to  allow  the  defendant  his  costs. 

Where  a  party  is  entitled  to  four- 
teen days'  notice  of  inquiry,  and  eight 
days'  notice  only  is  given,  the  defen- 
dant ought  to  return  it  forthwith. 
Stevens  v.  Pell,  421 

XII.  Rejoining  gratis. 

The  term  of  rejoinding  gratis  does 
not  extend  to  a  joinder  in  demurrer. 
Jones  V.  Key,  340 

XIII.  Security/or  Costs. 

The  Court  will  not  make  an  order 
for  further  security  for  costs  after 
issue  joined  and  the  cause  has  been 
tried  and  a  rule  obtained  for  a  new 
trial,  even  although  the  defendant's 
costs  actually  incurred  were  more 
than  treble  in  amount  to  the  sum  for 
which  security  had  been  required  by 
the  Master  in  the  first  instance.  Ali- 
von  V.  Fumival,  555 

XIV.  Setting  aside  Proceedings* 

1.  It  is  not  necessary  in  this  Court 
that  an  affidavit  to  ground  a  motion 
for  setting  aside  proceedings  on  a 
bail-bond,  on  payment  of  costs, 
should  shew  that  Uie  defendant  hat 
a  good  defence  on  the  meriti,  or 
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should  state  on  whose  behalf  the  ap- 
plication is  made.  Bourne  v.  Walker, 

338 

2.  Where  an  action  was  brought 
by  two  out  of  four  executors,  and  the 
two  executors  who  were  not  joined 
in  the  action  released  to  the  defen- 
dant, who  pleaded  the  release  pvU 
darrein  continuance^  the  Court  re- 
fused to  set  aside  the  plea,  the  plain- 
tiffii  having  failed  to  make  out  a  case 
of  fraud.  Semble,  that  such  a  plea 
will  not  be  set  aside  unless  in  a  case 
of  gross  fraud.  Herbert  and  An* 
other.  Executors,  y.Pigott,  Bart.,  384 

3.  An  application  to  set  aside  pro- 
ceedings must  be  made  in  a  reason- 
able time,  even  tn  the  case  of  a  pri- 
soner.    Primrose  v.  Baddeley,     468 

4.  Where  a  defendant  moves  to  set 
aside  proceedings  on  the  ground  of 
irregularityi  as  for  not  giving  notice 
of  Uie  execution  of  a  writ  of  inquiry, 
it  is  not  necessary  to  swear  to  merits. 
Williams  v.  Williams,  473 

6.  Where  the  declaration  was  deli- 
vered as  of  Michaelmas  Term,  and 
the  plea  was  delivered  on  the  11  th  of 
January,  being  the  first  day  of  Hilary 
Term,  and  the  issue  was  afterwards 
made  up  and  delivered  as  of  Michael- 
mas Term,  the  Court  refused  to  grant 
a  rule  for  setting  aside  the  issue,  it 
not  appearing  that  the  plea  had  not 
been  delivered  before  the  setting  of 
the  Court  on  the  first  day  of  term,  or 
that  any  damage  had  resulted  to  the 
defendant  therefrom.  Dickenson  v. 
Reynolds,  474 

XV.  Signing  Judgment, 

1.  Where  a  defendant,  in  an  ac- 
tion against  him  as  administrator, 
being  under  terms  to  plead  issuably, 
pleads  plen^  administravit,  and  his 
own  bankruptcy,  the  plaintiff  may 
sign  judgment  as  for  want  of  a  plea. 
Serle  v.  Bradshaw,  148 

5.  Where  to  an  action  of  debt  the 
defendant  pleaded  nil  debet  as  to  part 
of  the  plaintiff's  demand,  and  a  ten- 


der as  to  the  residue,  but  neglected 
to  pay  the  sum  tendered  into  Court : 
— Held,  that  the  plaintiff  was  not 
entitled  to  sign  a  general  judgment 
for  the  whole  demand,  but  only  for 
the  amount  for  which  the  tender  was 
pleaded.     Chapman  v.  Hicks,      633 

XVI.  Staying  Proceedings, 

1.  A  judge  at  chambers  cannot,  in 
making  an  order  for  staying  proceed- 
ings on  payment  of  debt  and  costs, 
direct  that  the  defendant  shall  have  a 
longer  time  to  pay  than  he  would 
otherwise  have  if  the  cause  proceeded. 
Kirby  V.  Ellier,  315 

St,  The  Court  will  not  stay  pro- 
ceedings until  security  for  costs  is 
given  in  qui  tarn  actions,  on  the  ground 
that  the  plaintiff  is  in  indigent  cir- 
cumstances, or  that  he  has  com- 
menced many  similar  actions,  which 
are  brought  by  the  same  attorney,  his 
near  relation.  Gregory ^  qui  tarn  S^c, 
V.  Elridge.  Same  v.  Lambert.  Same 
V.  Willoughby,  336 

3.  Where  the  plaintiff  indorses  on 
the  writ  a  larger  sum  than  is  due,  by 
which  the  defendant  is  misled  and 
prevented  from  settling  the  action, 
the  Court  will  stay  the  proceedings, 
on  payment  of  the  real  debt,  with  the 
costs  of  the  writ  only,  provided  the 
application  is  made  promptly.  Ellis- 
ton  V.  Robinson, 
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XVII.  Suing  informd  pauperu. 

In  an  information  under  the  excise 
laws,  the  Court  will  admit  a  de- 
fendant to  defend  tn  forma  pauperis 
on  the  common  affidavit  that  he  is 
not  worth  &l,  over  and  above  his 
wearing  apparel.  A  pauper  defen- 
dant having  applied  to  the  Court  that 
he  might  be  allowed  a  copy  of  the 
information  gratis,  the  Court  held 
that  they  could  not  grant  a  copy  of 
the  information,  and  that  the  defen- 
dant was  only  entitled  to  have  the  in- 
formation read  over  to  him  by  the 
officer,  and  that  he  might  either  plead 


PROBATE  DUTY. 

inttanUr  otztn  future  day.  Attorney- 

General  v.  Dunimie,  303 

XVIII.  Taxation  of  Coitt. 

Where  the  plainiiS',  an  attorney, 
sent  a  writ  incloied  in  a  letter,  con* 
taining  instTuctioDB  to  execute  the 
same,  to  the  deputy  constable  of 
Dover  Cattle,  who  nas  also  an  at- 
torney, and  the  plaintiflT  aflerwarda 
obtained  an  order  to  have  the  bill  of 
the  latter  taxed,  the  Court  refused  a 
motion  for  the  Master  to  review  his 
taxatiooi  in  which  he  had  allowed 
cliargei  for  fees  beyond  those  allowed 
by  Stat.  23  H.  G,  c.  10,  viz.  4t.  for  the 
warrant,  and  6(.  Sd.  foi  initructing 
the  officer  to  execute  it.  Primroie 
V.  Bradteg,  687 

XrX.  fFrit  of  Inquiry. 

It  is  not  neceuary  that  a  rule  to 
set  aside  a  writ  of  inquiry  should  be 
drawn  up  on  reading  the  under- 
sheriff's  notes.    Stevens  V.  Pell,  710 

PRISONER. 

See  Practice     {Setting  ande  Pro- 
ceeding*, $7) 

PROBATE  DUTY. 
A  testator  bequeathed  certain  stock 
to  trustees,  upon  such  trusts  and  sub- 
ject to  such  powers,  &c.  as  A.  should 
by  deed  or  will  direct  or  appoint;  and 
in  default  of  appointment,  upon  trust 
to  pay  the  dividends  to  A.  during 
her  life,  and  after  her  decease  to  pay 
the  principal  amongst  her  children. 
After  the  testator's  death  j1.  executed 
a  deed  according  to  the  mode  pre- 
scribed by  the  will;  by  which,  after 
reciting  that  she  was  desirous  of  exe- 
cuting the  power,  she  directed  the 
trustees  to  transfer  the  fund  to  her- 
self  and  a  new  trustee,  upon  such 
trust!  and  subject  to  such  powers, 
&e,  as  A,  should  by  any  deed,  with 
or  without  power  of  revocation  and 
new  appointment,  or  by  her  last  will, 
direct  and  appoint,  with  certain  limi- 
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tations  over  in  default  of  appoint- 
ment, similar  to  those  contained  in 
the  will :  in  pursuance  of  which  deed 
the  fund  was  transferred  into  the 
names  of  A.  and  the  new  trustee.  A. 
afterwards,  by  will,  by  virtue  and  in 
execution  of  that  power,  appointed 
the  fund  to  be  transferred  to  certain 
persons,  in  trust  that  the  same  might 
be  consolidated  with  and  become  part 
of  her  residuary  estate,  and  follow 
the  dispositions  thereof  thereinafter 
mentioned  :~/feU,  that  the  deed  ex- 
ecuted by  j1.  being  an  exercise  of  the 
power  under  the  original  will,  (he 
property  thereby  became  liable  to  her 
debts,  and  became  her  personal  estate, 
in  which  she  bad  a  beneficial  interest, 
and  consequently  was  liable  to  the 
payment  of  probate  duty.  The  At- 
torney-Qeneral  v.  Staff  and  Bramet, 
ISi 

QUI  TAM  ACTION. 

See     Pbactici    (Staying    Proceed- 
ingt,  «.■) 

REGUL.£  GBNERALES. 
H.  T.  4  W.  4,  1 

M.  T.  4  W.  4,  S5t 

RULE. 

Sertice  of. 
Where,  in  an  action  on  a  joint  pro- 
missory note  against  several  defen- 
dants, they  suffer  judgment  by  de- 
fault, service  of  the  rule  on  one  is 
service  on  all.  Figginty.  Ward  and 
Others,  484 

SHERIFF. 
1.  A  sheriff  who  seizes  tmd  sells  the 
goods  of  a  bankrupt  under  a  fi.  fa. 
before  commission,  but  after  an  act 
of  bankruptcy,  without  notice  of  the 
act  of  bankruptcy,  is  liable  in  trover. 
Dittentientibui,  Denman,  C.  J.,  Bay- 
ley,  B.,  Vaughan,  B ,  and  BoUand, 
fi.     Garland  V.  Carlitle,  31 


790 


TITHES. 


TROVER. 


2.  A  sheriff  is  liable  for  neglect- 
ing to  sell  goods  taken  under  a  fieri 
facias  within  a  reasonable  time,  and 
before  the  return  of  a  vendUioM  ex- 

Dedarationt  made  by  an  officer 
whilst  in  possession  of  goods  under 
a  fi»  fa.^  after  the  return  of  the  fi, 
fa»^  are  evidence  against  the  shenJOT, 
and  no  new  warrant  is  necessary  after 
a  writ  of  venditiom  exponan  to  con- 
nect the  officer  with  the  sheriff.  /«- 
cobs  V.  Humphrey f  413 

SHERIFFS  WARRANT. 

It  is  not  essential  that  the  sheriff's 
warrant  on  a  writ  of  capias  should 
specify  the  Court  out  of  which  the 
writ  issues.     Astley  v.  Goodyer,  682 

SHIPPING. 
See  Policy  of  Insurance,  2, 

SyBP(ENA  SOLVAS. 

An  attachment  for  non-payment, 
pursuant  to  the  Master's  allocatur,  of 
the  defendant's  costs  of  a  nonsuit  in 
ejectment,  may  now  be  moved  for 
without  first  issuing  a  subpcetui  solcas 
against  the  nominal  plaintiff.  Doe  d. 
Fry  V.  Fry  and  Barker,  234 

SUPERSEDEAS. 

Where  one  of  the  terms  of  a  cog- 
nonit  was,  that  the  defendant  was 
"  not  to  bring  a  writ  of  error  or  de- 
lay execution,"  and  judgment  being 
signed,  the  defendant  brought  a  writ 
of  error  :  -^Held,  that  the  allowance 
of  the  writ  of  error  was  no  super- 
sedeas.    Best  V.  Gompertz,  427 

TITHES. 

A  rector  cannot  claim  a  permanent 
right  of  way  for  the  purpose  of  car- 
rying away  his  tithe,  unless  by  pre- 
scription or  grant. 

The  owner  or  occupier  of  the  soil, 
provided  he  does  it  bonA  fide  for  the 


convenient  management  of  the  fintn, 
has  a  right  to  vary  and  stop  up  a 
way  by  which  tithe  has  been  carried, 
although  the  alteration  puts  the  tithe- 
owner  to  great  inconvenience,  by  com- 
pelling him  to  use  a  more  circnitons 
route  for  the  purpose  of  carrying 
away  his  tithe.     James  v.  Dods,  266 

TORT,  WAIVER  OF. 

J,  having  lost  a  20/.  bank-note,  it 
was  found  by  J9.,  who  took  it  to  C 
to  get  it  changed,  and  C.  changed  it 
accordingly,  i?.,  being  ailerwards 
taken  up  on  a  charge  of  stealing  the 
note,  gave  A,  7L  as  part  of  the  change. 
In  an  action  of  trover  brought  by  A. 
against  C.  to  recover  the  value  of 
the  note : — Held,  that  the  action  was 
maintainable,  and  that  the  acceptance 
of  part  did  not  affirm  the  act  of  J9. 
or  waive  the  tort,  bat  that  it  only 
went  in  diminution  of  the  damages. 
Bum  V.  MorriSf  579 

TRESPASS  FOR  MESNE  PRO- 
FITS. 

Where  A.  took  possession  of  pre- 
mises on  the  2nd  oiJune,  and  a  sum  of 
money  became  due  for  ground-rent 
on  the  24th,  for  the  quarter  ending  on 
that  day,  which  A,  paid : — Held,  in  an 
action  for  mesne  profits  against  A., 
that  he  was  entitled  to  deduct  the 
money  so  paid  from  the  damages. 
Doe  V.  Hare,  145 

TROVER. 

See  Sheriff. 
Tort. 

1.  Goods  were  sold  under  an  in- 
voice which  expressed  that  they  re- 
mained at  rent.  The  vendee  subse- 
quently accepted  a  bill  drawn  by  the 
vendor  for  the  price,  which  was  ne- 
gotiated by  the  vendor.  Whilst  the 
bill  was  running  the  vendee  sold  a 
part,  which,  by  his  direction,  was  de- 
livered by  the  vendor  to  the  sub- 
vendee,  whom  the  vendor  charged 


VERDICT  BY  CONSENT. 


WARRANT. 
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tvith  warehouse  rent  for  the  part, 
which  he  paid.  Subsequently  the 
vendee  became  bankrupt,  and  the 
bill  was  dishonoured : — Held,  that 
the  assignee  of  the  bankrupt  vendee 
could  not  without  paying  the  price 
maintain  trover  against  the  vendor 
for  the  residue  of  the  goods  which 
had  remained  in  his  hands.  Miles 
V.  Gorton,  504 

3.  A,  contracted  to  sell  B.  twenty 
sacks  of  flour,  and  gave  him  an  order 
on  C.  his  wharfinger,  requesting  him 
'*  to  deliver  to  B,  twenty  sacks  of 
households."  On  the  order  being 
presented  to  C  he  stated  that  he  had 
only  five  sacks  to  spare,  but  that  B, 
might  have  them ;  and  they  were  de- 
livered accordingly.  The  order  was 
filed  by  C,  in  the  way  that  orders 
accepted  generally  were  filed  by  him 
in  the  usual  course  of  his  business, 
without  any  indorsement  being  made 
on  it  of  a  partial  acceptance  only. 
Application  was  made  the  following 
day  for  the  remaining  fifteen  sacks  of 
flour,  when  C.  replied  that  B,  should 
have  it  as  soon  as  he  got  any.  A 
demand  being  afterwards  made  C 
refused  to  deliver  any  more,  saying 
that  he  had  no  flour  of  i^.'s  in  his 
possession.     On  trover  brought  by 

B,  against  C  to  recover  the  value  of 
the  flfteen  sacks,  the  jury  found  that 

C.  had  accepted  the  order  generally, 
and  gave  a  verdict  for  the  plaintifT: — 
Held,  that  the  verdict  was  right,  and 
that  trover  was  maintainable.  Gil- 
ktt  V.  Hill,  530 

VENUE. 
See  Affidavit. 

VERDICT  BY  CONSENT. 

Where  a  verdict  by  consent  was 
taken  against  a  defendant,  who  was 
present  in  court,  against  his  express 
instructions  and  directions  given  pri* 
vately  in  court  to  his  counsel,  but  he 
did  not  openly  assert  or  communi- 
<cate  his  refusal  to  the  ether  side,  the 


Court  refused  to  interfere.     Wright 
y.Soresby,  671 

UNIFORMITY  OF  PROCESS 

ACT. 

The  proviso  in  the  10th  section  of 
the  d9th  cap.  of  the  2  &  3  Will.  4,  the 
Uniformity  of  Process  Act,  as  to  an 
alias  or  pluries  issuing  within  a  month 
from  the  expiration  of  the  preceding 
writ,  only  applies  to  cases  where  it  is 
sought  to  prevent  the  operation  of 
some  statute  of  limitations. 

In  ordinary  cases  the  alias  or  plu^ 
ries  may  be  sued  out  at  any  time,  and 
the  continuances,  if  necessary,  may 
be  entered  (as  formerly)  at  any  time. 
Nicholson  v.  Rome  and  Lemon,    469 

WARRANT  OF  ATTORNEY. 

By  r.  72,  H.  T.  2  Will.  4,  "  No 
warrant  of  attorney  to  confess  judg- 
ment, or  cognovit  actionem  given  by 
any  person  in  custody  of  a  sheriff  or 
other  offlcer,  upon  mesne  process, 
shall  be  of  any  force,  unless  there  be 
present  some  attorney  on  behalf  of 
such  person  in  custody  expressly 
named  by  him,  and  attending  at  his 
request,**  &c. : — Held,  that  the  rule 
must  be  strictly  complied  with  ;  and 
that  the  assent  of  the  defendant  that 
another  attorney  (who  was  requested 
to  attend  by  the  defendant's  attor- 
ney's clerk)  shall  act  for  him,  is  not 
a  sufficient  compliance  with  the  rule, 
but  it  is  necessary  that  the  attorney 
should  attend  at  the  defendants  re- 
quest. 

Semble,  that  the  attorney  subscrib- 
ing his  name  as  a  witness  to  the  exe- 
cution of  the  cognovit,  must  in  writ- 
ing **  declare  himself  to  be  attorney 
for  the  defendant,  and  that  he  sub- 
scribes as  such  attorney,**  according 
to  the  terms  of  the  rule.  Fisher  v. 
Papanicholas,  215 

WARRANT  OF  COMMIT- 
MENT. 

A  warrant  of  commitment  for  ne« 
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WITNESS. 


WRIT  OF  TRIAL. 


glecting  and  refusing  to  pay  a  turn 
awarded  by  an  order  of  maintenance, 
under  49  Geo.  d,  c.  6S,  8.  d,  must 
shew  clearly  all  that  is  required  by 
the  statute  to  give  the  magistrate 
authority  to'  commit,  and  therefore 
such  commitment  is  bad,  where  it 
omits  to  state  that  there  was  a  com- 
plaint on  oath  by  one  of  the  over- 
seers of  the  parish  liable  to  main- 
tain the  child,  an  adjudication  by  the 
magistrate,  that  at  the  time  of  the 
commitment  a  sum  was  due  and  un- 
paid; that  the  party  charged  was 
called  upon  for  his  defence,  and  that 
he  did  not  shew  any  reasonable  or 
su6Bcient  cause  for  not  paying.  Wil' 
kins  V.  fVrigkt,  191 

WARRANTY. 
Although  a  warranty  given  by  a 

terson  entrusted  to  sell  primd  facie 
inda  the  principal,  the  warranty  of 
a  person  entrusted  merely  to  deliver 
the  thing  sold  is  not  primA  facie 
binding  on  the  principal,  but  an  ex- 
press authority  must  be  shewn  ;  and 
therefore,  where  a  horse  had  been 
sold  bv  A.  to  B,t  and  A,*s  servant, 
on  dehvering  the  horse  to  8,^  made 
certain  statements,  and  signed  a  re- 
ceipt for  tlie  price  of  the  horse,  eon- 
taming  a  warranty  : — Heldf  that  in 
an  action  on  the  warranty.  A,  was 
not  bound  by  the  statements  or  re- 
ceipt of  the  servant,  as  no  express 
authority  to  give  the  warranty  was 
shewn.     Woodin  v *  Burford^        S91 

WAY. 
See  TxTHi, 

WITNESS. 

A  party  calling  for  a  document 
under  a  subpctna  duces  tecum  cannot 
be  required  to  have  the  person  pro- 
ducing the  document  sworn  or  ex- 


amined, BO  as  to  make  him  a  witness 
in  the  cause,  for  the  purpose  of  cross- 
examination  by  the  adverse  party. 
Summers  ▼.  MoseUy,  477 

WRIT  OF  SUMMONS. 
Reseating, 
Where  a  writ  of  summons,  tested 
in  time  to  save  the  Statute  of  Limita- 
tions, was  resealed  in  consequence  of 
an  alteration  in  the  description  of  the 
defendant  and  the  county  in  which 
he  resided,  and  was  not  served  until 
after  the  six  years  had  expired: — 
Heldt  that  the  resealing  did  not 
amount  to  a  re^issuing  of  the  writ, 
and  that  it  was  not  necessary  for  the 
plaintiff  to  shew  when  the  resealing 
took  place.  Braithwaite  v.  Lord 
Montford,  40S 

WRIT  OF  TRIAL. 
Construction  of  S  4^  4  Will.  4,  c.  42, 

«.  17. 

1 .  On  a  writ  of  trial  under  3  &  4 
Will.  4,  c.  42,  s.  1 7,  the  sheriff  has  the 
same  power  as  to  directing  a  nonsuit 
as  a  Judge  at  Nisi  Prius  in  an  ordi- 
nary case.  An  action  for  damages 
occasioned  by  the  negligently  running 
down  the  plaintiff's  boat  by  the  de- 
fendant's vessel,  is  not  an  action  for 
a  debt  or  demand  within  the  meaning 
of  the  3  &  4  Will.  4,  c.  42,  s.  17. 
Watson  Y.  Abbot,  loO 

2.  Where  a  motion  for  a  new  trial 
of  a  cause  tried  before  tlie  under 
sheriff  under  tlie  d  &  4  Will,  4,  c. 
42,  was  made  on  the  notes  of  the 
under-sheriff,  certified  under  his  seal 
only,  and  not  verified  by  affidavit, 
the  Court  discharged  the  rule.  John- 
son V.  Wells,  42S 

3.  SemblCf  that  a  judgment  on  a 
verdict,  on  a  writ  of  trial,  for  20L 
and  105.  interest  would  be  bad.  Bur- 
leigh V.  Kingdom^  476 


LONDON : 
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